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PREFACE 


In the year 1967, the Institute of Constitutional and Parliamentary 
Studies adopted the idea of holding occasional “Conventions on the 
Constitution” with the object of securing a deeper anal) sis, elucidation 
and understanding of the structure and the dynamics of our constitutional 
system and our democracy. The First Convention was held in August 
1-967 in collaboration with the Bar Association of India, India Inter- 
national Centre and the Indian Commission of Jurists, on the theme of 
“Fundamental Rights and Constitutional Amendment.” The choice of 
the topic was guided by the high degree of widespread and contempora- 
neous interest in the judgment of the Supreme Court in what is inown 
as Golak J^ath’s ease. 

The First Convention, which has since been succeeded by two 
others, proved to be a unique event. The Convention was a confluence 
as well as a battleground. The discussions at the Convention had a 
vitality all their own and were deeply stimulating. TI»e Proceedings of 
the Convention were submitted to the Joint Committee of both Houses 
of Parliamert on The Constitution (Amendment) Bill, 1967 tabled by my 
distinguished friend, the late Mr. Nath Pal. I li.Tve great pleasure in 
making the records of the papers and. discussions of the Conventions 
available to a wider reading public. The public and parliamentary 
debate following the judgment of the Supreme C'>urt in the Cotak ^alh 
case and (he passionate eloquence with which both sides have passed 
their claims vouchsafe the value and relevance of this volume for the 
specialised scholar as well as the lay and imeUigent citizen. 

I need hardly add the usual caveat that the views expressed in this 
volume arc those of the papcnvriterj and the participants and the Insti- 
tute or the General Editor arc not in any way responsib'c for them. 



CC^CilAL EDITOR ' 
EXECUTIVE cn.iIRMAX 

New Delhi, Tlie Institute of Constitutional and 

May 15, 1971 Parliamcntar)- Studies 
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Fundamental Rights and 
Constitutional Amendment 


C ONSTITUTION of a country may be described as the foundadonal or 
the fundamental law on which all other legislation is based, tested and 
enforced. In a written Constitution, the authority, jurisdiction and 
powers of various organs of the State — Legislative, Executive or Judicial — 
are as defined and delimited by the pros*isIotts of the Constitution, The 
term amendment of the Constitution connotes a defimte and formal process 
of constitutional change. 

The nature and scope of the power to amend the Constitution in the 
lace of countervailing pressures in the M'orking of the Constitution during 
the last 18 years has assumed considerable importance. The Constitution 
that came into force on January 26, 19^ hu already been amended 21 
times.^ Of the 21 amendments made so far, six amendments* (of which 
three afiected Fundamental Rights)* svere in reaction against the Supreme 
Court’s interpretation of the Constitution, one 'was in acceptance of the 
Supreme Court's opinion,* and fourteen were to meet with the changed 
political drcumstances or to make minor improvements or changes, some- 
times of consequential catiue, in other articles of the Constitution.* Of 
the four Constitution Amendments Involving Fundamental Rights, t\vo* 
afiected freedom of s pe ec h and expression In article 19(I^(a) and (2); one^ 
affected right to equalit)' of the majority community as opposed to Schedu- 
led Castes and Tribes, and educationally and socially baclm'ard classes in 

t A BaAgronad paper prepared bj the 1. C. P. S. researeb itaSl 

1. Su Appendix. 

2. 1st, 4^1, 6th, 15th, 17th and 20tl> Amendaests. 

3. Ut, 4dt and I7th AmendocDti. 16tit Aomdraeat also atfected Fondaaieatal R^ts 
but it was not to orerride aay Jadgaeal of the Supreme Court or a High Court. 

4. 9th Ammdmgnt. 

5. 2nd, 3fd, 5th, 7th. 8th. lOth. lltb. 12th, I3tb. I4th, I6th, J8th, I9th and 21 m 
A mendments. 

6. First aad Sixteenth Ameodmestk 

7. Seventh Amendment. 



2 MOim and odnstitdtional amindment 

articles 15 and 29, oae* atTected right to catty on trade and busmtas m 
article 19(1) (g) and three' alfected tight to property in 
31A and 31B. 

The Supreme Court and the Constitution 

The power of Judicial Revie\v on the constitutionality of state actions 
has been specifically recognised m the Constitution of India. Article 16 

empowers the courts to declare a law void if it is found to be inconsistent 
with the fundamental rights. For the enforcement of these rights, power 
to issue any order or direction or writ to any person or authority including 
governments is conferred on the Supreme Court by article 32 and on t e 
High Courts by article 226. The remedial right enshrined in article 32 
is riso a guaranteed fuudamcntal right. 

The interpretative power of the Supreme Court is often exercised 
ex post facto, except when the President refers for its opinion any question 
oflawor factofpublic importance undcrarticlc 143. The Constitution 
is addressed not only to the judiciary but to tlic other departments, legisla- 
ture and executive as well, so that it is agreed by some that they know 
their functions and limitations. Until the Supreme Court’s authoritative 
opinion on a particular provision of the Constitution comes forth they have 
the right to act, in discharge of their functions and c-xercise of their powers, 
as they understand the Constitution. In this respect, their rignt to act 
does not rest on the sufferance of the Supreme Court. This has been a 
fundamental consideration with the U.S. Supreme Court in giving a 
restrictive interpretatioa to ccrUin constitutional limitations as a mark of 
respect or credence for or accommodating gesture to the other departments, 
understanding of the scope and extent of the constitutional limitations. It 
can also be said that this consideration proceeds from the belief that the 
Supreme Court's understanding is not always infallible. 

The question of the amendabUily of fundamental rights came before 
the Supreme Court of India at Ihtce different times in the cases of 
Shankan Prasad v. Union of /niw**, Sajjm Singh v. Slate of Rajasthan'^ and 
Colak Kalh v. Stale of Punjab.'* 

With their pronouncements in 5Afldfcori Prasad Deo v. Union of India 

Singk V. Stale of Rajasthan (by a majority 
j ^ upreme Court was taken to have affirmed the proposition that 
e un amet^ rights of the ini^vidual under the Constitution — though 

sacrosanct and constituting limitations on the power of the executive and 

8. IbiJ. 

rlT’ ‘I* Amendments. 


U. A.1,R. V951 SC. 458 

12. A.I.R. 1965 S C. 845, 

13. In Writ Petition No. 153 of 1966 


dated 27-2.1967; AIR 1967 S.C, 1643. 
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legislature — arc not immutable and absolute in character but subject to 
Parliament’s power to amend the Constitution under article 368. Not»r, a 
contrary’ view has been taken b>’ the Court in Golak -Kalh v. Stale of Punjab, 
ascribing inviolability and transccndcntality to the individual’s fundamen- 
tal rights under the Constitution. In this vicsv, it is beyond the compe- 
tence of Parliament acting under article 368 to take away or abridge the 
fundamental rights. 

Constitutional Provisions Involved and the Problems of Inter- 
pretation 

The relevant provisions of the Constitution on the interpretation of 
which the present controversy revolves are articles 12, 13 and 368. The 
problems in the interpretation of these provisions briefly are: 

(i) What is the meaning of the uwds ‘any law’ in article 13 (2)? 

Does it include Constitutional Law or Acts of Parliament amen- 
ding the Constitution? 

(ii) ^^'hat is the meaning of the words ‘this Constitution’, and ‘the 
Constitution shall stand amended in accordance with the terms 
of the Bill' used in the substantive part of article 368 and the 
heading of Part XX ‘Amendent of the Constitution’? If these 
are taken to have reference to the whole of the Constitution 
then the fundamental rights cannot be excepted from the power 
to amend the Constitution under article 368. 

Approached in terms of the literal connotation of these words and 
phrases the above nvo conflicting positions emerge. Such a conflict is 
resolved by the Courts either by applying the doctrine of harmonious 
construction or rendering policy judgement, by evaluating the propositions 
against historical, sociological, philosophical and pragmatic considerations. 
The first is a technical rule of construction commonly adopted by the 
Courts in England, Australia and Canada’*, whereas the second is often 
adopted by the Cotirts in the USA. Different conclusions arc arrived at 
by making use of one method or the other. 

Meaning of 'Amendment* and 'Change* 

In the substantive part ofartidc 368 the words ‘amendment of 
this Constitution’ arc used, whereas the provbo to it is applicable only 
svhen the ‘amendment’ seeks to make ‘change’ in the specified articles. 
Amendment literally means “remov'al of faults or errors, reformatioD, the 
altemtlon of a Bill before ParliameiM, a proposed alteration which if 
adopted may es'cn defeat the measure”**, meaning thereby the Bill to which 
theWnendment was proposed. \Vbereaj, the word ‘change’ literally means 

14. In Canada, Uie recent tread » to adept tbe tccoed toetbod. 

15. See Shorter Oxford Ea^Ush Ketkoarr. 
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.•,h= ac. or factor chaosios. .ubstl.otloo or .occet.to of ooe thing in 

place of another, suhstitntior, of o.her conditiom, variety. 

•amendoieof, a. nndetatood by the >t«d«its of government and he 
Constitution “has the core denotation of atlccation or change. Historically, 
the change or altcr-atlon denoted was for the sake of correction or 
improvement. In the realities and controversies of politics, however, the 
nature of correction or improvement becomes uncertain so that alteration 
or change remains the only indisputable meaning as the term is 
applied 

However, the fact that the Framers have used the words 'amendment 
and ‘change’ in the very same senlcnceinlhc Proviso to article 365 suggests 
an irrefutable conclusion that they knew of the dutinCtive meaning these 
words bear and that the context in which they are used, that is to say, if 
the 'amendment seeks to make change’ in certain specified articles vital for 
safeguarding the b.isic characteristics of the federal policy then only it will 
be subjected to further requirements, would indicate that the word ‘amend* 
ment'used lathe subsUativepart is wider than and includes 'change'. 
In other words, from this juxtaposition one would infer that Framers used 
the word 'amendment' in the substantive pan of the article In the Utter 
sense, t.r., as understood by thestudent of Gov'ernment and the ConitUu* 
tion, and not the sense in which they are dehned in the dictionaries. The 
framers of the Constitution remamed assumptive of this general proposi- 
tion of the Constitutional law, particularly of the U.S„ France, and Japan 
when they drafted article 365 by using the word ‘.nmendment’ therein, 
in spite of the fact tlut they had lUfore them the examples of other Consti* 
tutions'*, wherein the words “vatiaiion, addition, repeal, alteration’’, were 
used instead or in addition to or by svay of explaining the tvord ‘amend- 
ment’. 

Rejecting the dictionary meaning of the word 'amendment' the 
Supreme Court (per majority) in Saijan Singh v. Slalt of Rajasthan took the 
view that “in the context reliance on the dictlonacy meaning of the word 


16. /Silt. 

17. See .t Dir:i«ui7 I96f (Compiled by UNESCO). 

18. Caasda : Section 7 of the Brituh North America Act: “Nolhioj in tbii Act ihall 
be de^ed to apply to the repeal, amendmenl or alterallon of the Brituh North 
America Act, 1867, or any order, rule or rejulaiJon made theteunder.’* 

: Section 128 of the Commoowealth of Australia Constitution Act 
WOO •. “Thu Consiittilion rhouM oot be altered except ia the foUowtflg manaer.” 

Article seethe CotodtwipBof IWfAv Fro^iHon>/,l,U CanslUuSian 
may be amended by way of variation, addition, or repeal b the manner Provi- 
ded by this Article.’' r*) 


Cy/on : Section 29 (4) of iheCeyloa (Constitution) Order 
the exercise of iu potvers onder this teetbn, Parliament 
any of the provisions of this Order,** 


in Council, 1946: “In 
tnay amend or repeal 
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is singularly inappropriate, because what article 368 authorises to be done 
is the amendment of the provisions of the Constitution. It is v/ell knovm 
that the amendment of a law may in a proper case include the deletion 
of any one or more of the pronsians of the law and substitution in their 
place of new provisions. Similarly, an amendment... mayinclude modifi- 
cations or change of the provisions or even an amendment which makes 
the said provisions inapplicable in certain cases." Justice Hidayatullah, as 
he then was, (dissenting on other point) hosvever, noted a distinction 
between ‘amendment’ and ‘change’ for arriving at the conclusion of the 
majority. Concurring with this view, for Justice Wanchoo (dissenting, for 
minority) in Golak Jfath's case**, it did not matter whether the words like 
‘repeal, alteration, variation* were not used in addition to ‘amendment’ 
because that in fact was the meaning given to the word in latv. But the 
learned Judge (and also Bachawat, J. dissenting) when persuaded to extend 
the logic of this reasoning to liold that the scope of the word could go to 
the length of abrogating the whole of the Constitution and substituting 
in its place a new one or substituting or abolishing the vital institutions 
forming the basic charactcrbtics of the Constitution, were content to say 
that it was open to doubt, but were positive to bring within the reach of 
its comprehensive scope the fundamental rights of the individual. Chief 
Justice Subba Rao (speaking for the majority), likewise, felt no necessity 
to express considered opinion on this all important question, but, differing 
from the minority view, held that certainly its reach, to the extent of 
taking away or abridging, cannot extend to the fundamental rights. 

Taking these two judgments into consideration the scope of the 
meaning of the word ‘amendment’ would emerge thus: (i) the word 
'amendment’ docs not bear the restricted dictionary meaning but « wider 
and includes change, substitution, modification, deletion, repeal etc.; (ii) 
this wider scope of the word does not extend to each and every provision 
of the Constitution; and (iii) it does not extend to the extent of taking 
away or abridging the fundamental rights (according to the majority) and 
as to whether or not it extends to the provisions dealing with the fundamen- 
tal institutions established under the Constitution the whole Court unani- 
mously deferred the question. The question, to svhich of the provisions 
of the Constitution its reach extends, needs answer from the court each 
time, unless final opinion is delivered on this point. 

Scope of Article 368 vis-a-vis Article 13 (3) 

Article 363 speaks of "an amendment of tAiV ConJ/i/u/ioa” in accor- 
dance with the procedure laid dovm thetcln for the purpose. The words 

19. Bachawat, J. (duseoting) bowerer, rdkd oa the dutinction between ‘amend- 
ment’ and ‘change*. ' ' 
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“thi^ Constitution” two posriblc views in r« peel ot the 

of the Constitution that fall within the substontivc part of the article. 

(a) It may be said that the Framers having mentioned only certain 

articlcsorpartsofthe Constitution in the Proviso, can be taVen to have 
attached less importance to all other provisions of the Constitution. As 
such they necessarily fall within the scope of the substantive part of the 
atlicle.by meaning ‘this Cowfifu/ioa* each and every provision of the 
Constitution. The Constitution being a legal sovereign, any body in 
whom it has conferred constituent power would be competent enough to 
remove those limitations, by amending the Constitution. 


(b) On the other hand, it may be said that what importance or 
sanctity the Framers have attached to the other provisions of the Constitu- 
tion, must necessarily be ascertained from the words of the respective 
provisions, historical baclcground and fundaraenial purpose of the Consti- 
tution. The Supreme Court in Slate of West Den»at v. Union of India^* in tlic 
context of FederabState relations, categorically staled tlut legal sovere- 
ignty under the Constitution resides in the people. The British Parliament 
had transferred the sovereignty to the Constituent Assembly.*’ The Cons- 
tituent Assembly having said in the opening svords of the Preamble, "We 
the people of India’’ was deemed to have transferTcd the legal sovere- 
ignty to the people of India or recognised the fact that since the mandate 
they held from the people of India was of a limited nature and to frame 
a Constitution regulating or controlling the exercise of political potver, 
they were not entitled to possess the residual sovereignty which ultimately 
passed on to the people of India. So undentood, the people of India liave 
given to themselves a Constitution which provido limitations or restric- 
tions on the freedom of the holders of political power. As such, the svord 
‘Constitution’ in article 368 means only so much of it and no more, and 
that is why in regard to the units or organs wielding political power em- 
phasis has been given to the basic elements of the fcdcr.-il polity by provi- 
ding additional safeguards in matters important for tclalioiis inter se. In 
this context Parliament excrebing power under article 368 is just another 
Wofbody exercising political power, and the acts done by it would 
only be ‘law’ which is otberwUe called ‘Constitutional law’. But thb 
‘Constitutional law’ is devoid of the ultimate legal sovereignty which the 


20. A I.R. 1963 S. G. 1241 (1252). 

21. The settingup of the Comtiment Assembly vixs rh, cf a polilicil or 

P*'.v V, between the leaders of the major Indian 

Poh.,^1 Parties (a delegate bodyoftbe Indian people whole) and the 

Bntuh Government. It bad cotn^eedwotV on 9lhD«em^^ 1916. Subtequ- 

Z1 Til' P^^bion as to the Comti- 
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dtizens of India have retained with themselves- The inclusive definition 
of *Iasv’ in article 13 and the fact that the Framers, even though they had 
before them the provisions of other Constitutions relating to amendments 
distinctly stating “any provision of this Constitution*’** and “any of the 
provisions of this Order (Constitution)’’** etc,, were content to use the 
ivords “this Constitution” might lead to such a construction. 

Judicial Interpretations 

(i) The major premise of the first view was formulated by the Sup- 
reme Court in In re Delhi Laws Act.** Majority of the judges (including 
Shastri, J.,** as he then was) took the view that the Constitution being 
sovereign, the legislature, svhen acting svithin the limits circumscribing its 
legislative power, has and svas intended to have plenary power of le^la- 
tion. The Constitution though “is a gift of the people of India to them- 
selves, it is not a sound political theory that the Ic^slature acts merely 
as a delegate of the people.** As was stated by Sastri,J., “the maxim 
delegatus non potest delegare is not part of the constitutional Jaw of India 
and has no more force than a political precept to be acted upon by the 
legulature in the discharge of their function of making laws, and the courts 
cannot strike down an Act of Parliament as unconstitutional merely be- 
cause Parliament decides in a particular instance to entrust its le^lative 
power to another in svhom it has confidence or, in other words, to exeruse 
such poiver througli its .npproved instrumentality, however repugnant such 
entrustment may be to the democratic process. IVbat may be regarded 
as politically undesirable is constitutionally competent.”** This latter part 
of the observation was adopted by the majority in SaJJan Singh v. Stale of 
Rajasthan as a rule of construction by saying that “so far as our Constitu- 
tion is concerned, it >vou1d not be possible to deal with the question about 
the powers of Parliament to amend the Constitution under article 368 on 
any theoretical concept of political science that sovereignty vests in the 
people and the legislatures are merely the delegate of the people. IVhethcr 
or not Parliament has the power to amend the Constitution must depend 
solely upon the question as to whether the said power is included in article 
368. The question about the reasonableness or expediency or desirability 
of the amendments m question from a political point ofvicwwould he 
irrelevant in construing the svords of article 368.” In fact the observa- 
tions of Sastri, J. in the context related to the question of the delegation of 

22. Section 46 of the Irish CoiutitutloD, 1937. 

23. Section 29(4) of the Ceylon (CoostitntMn) Order b Council, 1946. 

24. A.I.R, 1951 S.a 332. 

25. The emphasis on his personal view is for the fact that contrary view was expressed 

by him in GopaUn v. Slatt A.I.R. 1950 S.O 27(72). 

26. Justice MuUierjec, A.I.R. 1951 S.a 382(395). 

27. liU., p. 370. 
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legislative power. So far as the nature of the fundamental rights is con- 
cerned the learned judge had stated earlier in the same paragraph that 
“it is true to say that, in a sense, the people delegated to the legislative, 
executive and the judicial organs of the state their respective powers while 
reserving to themselves the fundamental rights which they made para- 
mount by providing that iht stale shall not make law which takes away or 
abridges the rights conferred by that part.**** 

But Sastri, J., in Skankati Prasad v. Unioit of India (speaking for the 
Court) had to clarify his assertions in Gopalm's case and In re Delhi Laws 
Act case in relation to the power to amend the Constitution under article 
368. The learned Justice accepted, follosving Dicey, that the Constitution 
mainly concerns with the creation of three organs of the state and the 
distribution of governmental powers among them and definition of their 
mutual relation; and that no doubt our Constitution-makers, following the 
American model, have incorporated certain fundamental rights in part III 
and made them immune from interference by laws made by the Stale, but 
thought that they were not intended to be immune from Constitutional 
amendment, because :~ 


(1) the Framers must have had in mind the frequent occurrence of 
invasion of rights by the legislature and executive in exercise of 
thtit legiiUtive power and not by alteration! of the Comtitution 
itself in exercise of sooeretgn eonstUuent power, 

(2) it they were intended to be raved from the invarlnn by eacreite 
of cojntuent power !t«a, e»y for the Fmnter. to make the 
intention clear by adding a ptovito to that cITect; and 

(3) bo,ha..icte368and 13 (2) itre widely phrased. Applying Uie 

wTn anT”lT /"'■ '•'”™'i rMrd eJ.rr, 

law in article 13 most be ulentn „„„ „le, or regnl 

the Constitution and it is on this b« r P'‘o™ion3 of 

prrscribe. a =peci6c pr:Sr„reT 

'^'“■-'-men.lonrdinelanrertaJ.o^r.Hje^r^ 

() '^hen the Framers took the precaution r . j- 
■natter! front the scope of attide^6a 

article J68, e.g. article 4 (2) and 

28. In « Drihi laws Act; A. I. R. 1951 S. a 332. 
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article 169 (3)** if they intended, they couldhave liiewise ex- 
cluded fundamental rights from the scope of the amending 
power under article 368; 

(6) that the Framers circumscribing the fundamental rights by 
making specl^c provisions in Part HI itself must have anticipa- 
ted that in dealing with socio-economic problems the le^slature 
may have to face, from time to time, the concept of public inte- 
rest and other important considerations, svhich from the basis 
of restrictions on the fundamental rights may change and may 
even expand, as such it is legitimate to assume that they knew 
that Parliament should be competent to make amendments in 
these rights; and 

(7) that the theory of the immutability or inviolability of the funda- 
mental rights breaks when the problem is viewed against the 
power of Parliament to amend article 368 itself which is speci - 
hcally provided in it. Therefore, ectn if the power to amend the 
fundamental rights were not included in article gSd, Parliament can, ly 
a suitable amendment of article 36$ itself, take those powers. 

According to this view, legal sovereignty resides in the Consitutlon 
and tvould come to be exercised by the body whicli is empowered to 
amend the Constitution. For arriving at this view, however^ article 13 
has to be read subject to article 368 taking into consideration the general 
prevailing principles of constitutional law in the U.S.A. and other coun- 
tries, which, in the context, svere assumed to have been the basis for 
the formulation of our Constitution. Through these general comidera- 
tlons the learned judge in fact, brought to the fore the intention of the 
Framers expressed in the statements of Dr. Ambedkar (partly) and Shri 
Jawaharlal Nehru in the Constituent Assembly. 

Controverting the majority view that the procedure laid down in 
article 368 for amending the Constitution b an ordinary legislative pro- 
cedure svlth additional requirements as such what emerges thereafter b 
‘law’ of the same nature as ordinary legblative ‘law’ and cannot be 
imroime from the inhibitions of article 13, IVanchoo, J. (as be then was, 
speaking for minority) in Golak JPatfCs case added another reason to 
these : 

(8) A bill passed by following the procedure laid down in article 
1 1 1 on being assented to by the President is not declared to be 

29. Laws amending the Island 4cb Schedules to the Constitution giving eflect to the 
laws passed under article 2 (admbsiMi or establishment of new states) and article 
3 (fonnatioa ofnew states and alteration of areas, boundanes or names of the 
existing states] if passed bf Farliaineat are not deemed to be amendments of the 
Conititutiou for the purpose of article 368[article4 (2)]; likewise, laws abolishing 
or creating legislative councils in the states are not deemed to be the amendments 
of the Constitution for the purpose of article 368. 
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a 'law' for such a law is open to ciiailcnge in Courts on various 
mounds that it is in breach of any provision of the Constitumn 

or that Parliament svas not eompetent to pass it, svheteas a Bill 

for the amendment of the Constitution if passed by requisite 
majority and assented to by thePrcsident, the Constitution itself 
declares that ike Constitutm shall stand amended in accordance with 
the terms tj iJi* BiH. This means: 

(a) The procedure laid down In article 368 cannot be consi- 
dered akin to ordinary legislative procedure, as such the 
‘law’ that emerges thereafter is not an ‘ordinary legislative 
law' hut a ‘Constitutional law’ not subject to article 13, for 
one should look to the quality and nature of what is done 
under article 3C8 and not lay so much stress on the 
similarity of the procedure contained in article 368 with the 
procedure for ordinary law-making, and 

(b) What Courts can sec is whether the procedure provided in 
article 368 has been followed, for if that is not done the 
Constitution cannot stand amended in accordance with the 
terms of the Bill. But if the procedure has been followed 
the Constitution stands amended in aecordanee with the terms 
of the BiU, and there is no question of testing the amend- 
ment of tlie Constitution thereafter on the anvil of funda- 
mental rights or in any other way, as in the case of ordinary 
legislation, 

(il) The major premise of the second view came to be expressed 
by the Supreme Court per Sinha, C.J. in Slate o/ Bengal v. Union of 
/nJia,” who, after distinctively pointing out the historical process of the 
transfer of legal sovereignly in India, took the view that the legal 
sovereignty in India resides in the people and, therefore, the limits of the 
federation to whom specified legblative powers have been given cannot be 
regarded as sovereign in that icspect. The conclusion of this view was 

expressed 13 yws ago by Sastri,J. in Ills separate opinion in Gopalan v. 

ifflte of Madras^^: ' 


There can be no doubt that the people of India have in exercise 
of their sovereign will as expressed in the Preamble adopted 
the democratic ideal which assures to thecituens the dignity 
ofthe individual another cherished human values as a means 
to the full evolution and expression of his personality and in 


30. A.I.R. 1953 S.G. tl4\ (1251-53). 

Delhi J-aws Act, A.IR. 1951 S.a 332 (370). 


in his separate opinion in ri 
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delegating to the legislature, the executive and the judiciary 
their respective powers in the Constitution reserved to them- 
selves certain fundamental rights so called, I apprehend, because 
they have been retained by the people and made paramount to 
the delegated powers, as in the American model. 

In the same breath the learned judge pointed out that though the 
high purpose and spirit of the Preamble as well as the constitutional signifi- 
cance of a declaration of fundamental rights' should be borhe in mind, so 
as not to stretch the language to square \%'ith this or that constitutional 
theory, the spirit, no less than its intendment, should primarily be collec- 
ted from the natural meaning of the words used . 

On a stricter interpretation of the text of the relevant provisions of 
the Constitution, Hidaj'atullah.J. and MadholkarJ., disagreed with the 
majority view expressed by Chief Justice Gajcndragadkar in Sajjan Singh v. 
Slate of Rajaslhan and required more reasons than tJsosc given in Shaniari 
Prasa^saxsc to agree with their construction of articles 13 and 368 as to 
their relative impact upon each other. According to Hldayatullah, J., 

(1) The Preamble to the Constitution i$ to be likened to the 
American Declaration of Independence rather than the preamble 
of their Constitution; as such it is, though not a part of the 
Constitution, a key to the mind of the Constitution-makers 
and 'gives a direction and purpose to the Constitution, which 
arc referred to in Parts III and IV of the Constitution; 

(2) Article 13 is absolute in tendering void laws, inconsistent with 
the fundamental rights which being constitutional assurances 
were not meant to be the playthings of a special majorit>% 
othersvise it would mean that the door is ahvays open for 
bringing back to life all the la^vs invalidated under article 13 (I) 
and (2), and reverse the policy of our Constitution, from time to 
time, by legislating svith a bi^er majority at any given time 
not directly but by Constitutional amendments and that the 
Constitution gives so many assurances in Part III that it would 
be difficult to think that they were the playthings of a special 
majority. To hold this would mean ptima facie that the most 
solemn parts of our Constitution stand on the same footing as 
any other provision. TTie anomaly that article 226 should be 
somewhat protected but not article 32 must. give us pause. 
Article 32 docs not erect a shield against private conduct but 
against state conduct including the legislatures. _ 

(3) The ambit ofthesvord ‘law’ inArtide 13 should be ascertained 

by reading its prohibitions in the ’light of declaration in the 
various articles in Part III- . ’ • • . — - > i . 
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(4) Exceptions to the fundamental rights show that Part HI i* 
not static and that it visualised change and progress but at the 

same time it preserves individual’s rights. There is hardly any 

measure of reform which cannot be introduced reasonably, 
the guarantee of the individual liberty notwithstanding: and that 

(5) the words of article 368, explicit as they arc, do not give 
power to amend ‘any provision,' of the Constitution and ‘this 
Constitution’ docs not mean each and every article wherever 
found and whatever its language and spirit. What .article 360 
does is to lay down the manner of aTOtndment and the. necessary 
conditions for the effcclivcncss of the amendments. 


To these was added one more reason by Mudholkar, J.: 

(6) There are certain fundamental and basic features of the Con- 
stitution, t.g. democratic and republican form of Government 
etc. Every member of Parliament is under an oath or affirmation 
of true faith and allegiance to the Constitution. If upon 
literal interpretation of article 368 an amendment even of the 
basic features of the Constitution is made possible, it will be a 
question for consideration as to bow to harmonise the duty of 
allegiance to the Constitution with the power to make an 
amendment to it. It Is a question of paramount impottance to 
the citizens ofour country to know whether the basic features 
of the Constitution under which we live and to tvhich we owe 
allegiance are to endure for all time or at least for the reasonable 
future— or whether they arc no more enduring than the implc- 
mcntal and subordinate provisions of the Constitution. 


Golak Nath’s Case 


The Majority View : The conclusions and the reasoning of the 
majority judgmenU delivcreJ by Chief Justice Subba Rao (for self, 
Shah, Sikrl, Shclat and Vaidialingam, JJ.) in Golah Nath's case could be 
summarised thus: 

(11 The fundamental rights have to be viewed in the general context 
of the Constitution. The Preamble to the Constitution is not a 
mere platitude. The means of realising the principles enshrined 
in the Preamble are worked out in detail in the body of the 
Constitution and every authority— executive, legislature and 
judiciary established by the Constitution— is subject to them. 
The Constitution whldi « supreme has empowered the legisla- 
ture to make laws and in Part IV prescribed the objectives 
which are to remain fundamental in the governance of the 
Muntry. Since the Cemstitution-makers feared that uncontrol- 
led and unrestricted power in the hand of the government might 
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lead to an authoritarian itate, they ordained a higher judiciary 
which was to act as the sentinel of the fundamental rights of the 
individual and as the balandng wheel between individual free- 
dom and social control. The Rule of Law under the Constitu- 
tion was designed to serve the needs of the people without in- 
fringing their rights. Every institution or political party that 
functions under the Corutltution must accept it. Othertvise it 
has no place under the Constitution. 

(2) The fundamental rights are natural rights or moral rights which 
every human being, because he is rational and moral, every- 
where, and at all times, ought to possess. They are the primor- 
dial rights necessary for the development of human personality. 
In these, the Constitution has included the right of the minori- 
ties, untouchables and other backward communities. The 
Constitution enjoins the State not to make laws which take away 
or abridge these declared rights. They ate subject only to the 
limitations contained In the respective articles. This gives 
fundamental rights a transcendental position and takes them 
beyond the reach of Parliament. 

The fundamentai rights and directive principles constitute an 
integrated scheme forming a self-contained code. Tire scheme is 
made so elastic that all the directive principles of state policy 
can reasonably be enforced without taking away or abridging 
the fundamental rights, subject to social control. The Consti- 
tution itself provides for the suspension or the modification of 
fundamental rights under specific circumstances, e.g, articles 33, 
34, 35, 338 and 359. This suggests the conclusion that under no 
other circumstances the state can take away or abridge funda- 
mental rights. 

(3) Article 368 does not confer any power to amend the Constitu- 
tion. It essentially prescribes, as is evident from its marginal 
note, various procedural steps in the matter of amendment. The 
power to amend the Constitution cannot be read in article 368 
by implication because whene^w the Constitution sought to 
confer sucli a power on any authority it expressly said so, t.g. 
articles 4 and 392. There is no necessity to resort to the doct- 
fine of implied power when Parliament is vested with expressly 
stated plenary powers to make any law, including the law to 
amend the Constitution, under articla 245 ai^ 248 read with 
Entry 97 of list I. 

The fact that there arc other condiu’ons lucli as a larger majority 
and, in the case of articles ssentloncd in the proviso, a ratifica- 
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tion by State legislatures, does not make the amendment any the 
less a law and the amending agency a dilTcrent body. The im- 
position of further conditions is only a safeguard against hasty 

action and a protection to the States. Articles 2, 3, 4 and 169 

provide for passing oflaw by Parlkmcnt to amend the consti- 
tution and declare that ‘lavfs* so passed svould not be amend- 
ments of the Constitution for the purposes of article 368. This 
shows it Would be an amendment within the meaning of article 
368. 

In support of this proposition two decisions of the Privy Council 
in Afc Cawlty v. the King** andJiJniri^ CemmimeneT v. Pedrick 
Ranidnskp^ dealing with a simiht question relating to the 
Constitutions of Australia and Ceylon, respectively, were cited. 
Illustrations from the foreign Constitutions which difTcrentiate 
amending process from the legislative process arc immaterial in 
construing the provisions of our Constitution, The nature of 
araending power generally depends upon the nature of polity 
created by the Constitution, t.g., federal or unitary, written or 
unwritten, or rigid or unrlgld, and the spirit and genius of the 
nation in which that Constitution has its birth. The power 
to amend need not be absolute, for it is left to the Constitution- 
makers to impose restrictions thereon and prescribe the scope of 
the power and the method of amendment having regard to the 
requirements of the particular State. 

(4) The ‘law* in its comprehensive sense includes constitutional law 
and the ‘law’ amending the Constitution is constitutional law. 
Article 13 (2) gives an inclusive definition of the word ‘law’. It 

does not exclude nod, io fact, prima /acts takes in constitutional 


(5) It cannot be said that if fundamental rights can not be amended 
it would prevent Parliament from enforcing the directive 
principles and this would lead to revolution. Fundamental 
rights are introduced exactly to prevent this attitude of Parlia- 
menc and the Constitution-mafcets thought, and the majority of 
the Court agreed, that the directive principles could be reason- 

ablyenforc=dbyP„lu„„,.ri,h;n,h.= .df-„g„l,,„y„„hm.ry 

prov.d.d by Fan III. PayUan.^,., vyrdin on tho ,copo ol ,h= 
law of , 000.1 conuolof J'undan.onial right, i, not final but 
justiciable. 


32. 1920A.G.691. 

33. 19(i4 2 W.L.R. 1301. 
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Secondly, history shows that revolutions are brought about not 
by the majorities but by the minorities and sometime by military 
coups. The existence of an all comprehensive amending potver 
cannot prevent a revolution if there is chaos in the country 
brought about by misrule or abuse of power; and 
Thirdly, this construction of the amending power does not make 
the Constitution unchangeable even in respect of the funda- 
mental righs — when the whole country demands such a change. 
For such a contingency the residuary powers of Parliament un- 
der articles 245 and 248 read with Entry 97 may be relied upon 
to call for a Constituent Assembly or Convention or hold Refer* 
endum analogous to the opinion poll held in Goa, Daman and 
Diu, since under the scheme of our Constitution the remaining 
Constituent sovereignty, which is contained In the Preamble 
and Part III, is in abeyance because of the curb placed by the 
people on ‘the State' under article 13 (2). 

(6) The agrarian structure of our country has been rcv'olutionlsed on 
the basis of correctness of the decisions in Sankari Prasad's 
case and Sajjan Singh's case. To give the present decision retro* 
spectivity would be to introduce chaos and unsettle the condi* 
tions in the country. At the same time to hold, because of these 
consequences, that Parliament had power to take away funda* 
mental rights would be passing gradually and imperceptibly 
undcra totalitarian rule. As (he highest Court of the land we 
must evolve some reasonable principle to meet this e.'tlraordinary 
situation. In America the doctrine of prospective overruling is 
now accepted in all branches oflaw, including Constitutional 
law, but the carving of its limits arc left to the courts having 
reg.ard to the requirements of justice. If a court can overrule its 
c.irlicr decision there cannot be any valid reason why it should 
not restrict its ruling to the future and not to the past. The 
doctrine does not do away with the doctrine of stare decisis, but 
confines it to past transactions. While in strict thcor>’ it may be 
said that the doctrine involves malung of law, what the court 
really does is to declare the lasv but refuses to give retroactivity 
to it. It enables (he court to bring about a smooth traiultion by 
correcting its errors witiiout disturbing the impact of those errors 
on past transactions. 

The Constitution does not speak against the doctrine of pros- 
pective overruling. Articles 32, 14I and 142arccouclicd in such 
wide and clastic terms as to enable the court to formulate legal 
doctrines to meet the ends of justice. The expression ‘declared’ 
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in article 141 is wider than the words ‘found or made*. To 
declare is to announce ‘opinion*. The latter Involves the process, 
while the former expresses the reuU. Interpretation, ^certain, 
ment and evolution are parts of the process, while that inter- 
preted, ascertained or evolved is dorlared as 'law*. In declaring 

law the court has the power to restrict the operation of the law 

declared. To deny this power to the court on the basis of some 
outmoded theory would be tnahing ineffective the powerful 
instrument of justice placed in the hands of the Court. 

Since the doctrine is bung applied to our country for the first 
lime we should move warily in the beginning and laydown 
that 

(i) the doctrine can be invoked only in matters arising 
under our Constitution; 

(u) it can be applied only by the Supreme Court; and 
(iii) the scope of the operation of the doctrine is left to the 
Supreme Court’s discretion to be moulded in accord- 
ance with the justice of the cause or matter before it. 

As such on the application of the doctrine to the case the First, 
Fourth and Seventeenth Amendments will continue to be valid 
and the Parliament will have no power from the date of this 
decision to amend any of the provisions of Part 111 of the 
Constitution soar to take away or abridge the fundamental 
rights. 

Hidayatullah J., as he then was, delivering a separate judgment 
{nttr-aUa made the following points: 

(1) The Court m Sankail Primidand S^j'an cases reached 

the result by a mechanical jurisprudence in which harmonious 
construction was taken to mean that unless article 368 itself 
made an exception the existence of any other provision indica- 
tive of an implied limitation on the amending power could not 
be considered. It was based on 'e priori’ view of the omni- 
potence of article 368, a doctrinaire conceptualism based on an 
arid textual approach supplemented by one concept. No part of 
the Constitution is superior to another part unless the Consti- 
tution itself says so. On the answer to the question of reconci- 
ling article 368 with article 13(2) depends the solution of all the 
problems in thb case. 

(2) Our Constitution is much more than an organisational document 
because it aims at bring a social document in which the relation- 
ship of society with the individual and of government to both 
and the rights of minorities and backward classes are clearly laid 
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do^^m. The Preamble to the Constitution epitomizes principles on 
which the Government b to function and these functions are later 
expanded into fundamental rights and directive principles. The 
former are protected and represent the limits of State action but 
the latter, which are obligations and the duties of the Govern- 
ment, are not. The Constitution was not the cause but the result 
of political and personal freedom. 

(3)^ The definition of the word 'law* in article 13(2) makes no excep- 
tion to 'constitutional law.* Though a distinction between 
'constitutional law' and ‘law* is made, as in the U.S.A., it is not 
always essential, as in Enghnd. The Constitution itself has 
comidered some of the ordinary laws (laws made under articles 
327 or 328) as constitutional laws. The distinction does not 
exist if the legislative and constituent processes become one. The 
view held in the U.S. on this distinction is not final because the 
process of amendment in the U.S. is not a legislative process and 
there is no provision like our article 13^2). This apart, there is 
nothing to prevent the State firom limiting itself and this we find 
in article 13(2). The State is, no doubt, lewdly supreme but in the 
supremacy of Its powen it may create impediments on its own 
sovereignty. Though the Government b always bound by the 
restrictions created in favour of fundamental rights but the State 
may or may not. The State means more than any of its function- 
aries such as Government, Parliament, Legislatures, local and 
other authorities, or all ofthemputtogether in article 13 (2), which 
subjects the State to fundamental rights, controb the agencies 
of the State jointly and separately and its prohibition b 
against the whole force of the State, acting either in its 
executive or legislative capacity. In other words the declarations 
of the fundamental rights are the inalienable rights of the people 
and the Constitution enables an individual to oppose successfully 
the whole community and the State and claim hb rights. There- 
fore, if an amendment of the Constitution is a' ‘law*, such an 
amendment Is open to challenge undo^ article 32, if it offends 
against the fundamental rights by abridging or taking them away. 
Of course, it is abvays open to better fundamental rights. As 
such the unlimited competence does not flow from the amenda- 
tory process. Amendments then can be by a fresh constituent 
body. 

(4) Article 368 outlines a process, which, if followed strictly, results 
in the amendment of the Constitution. The article gives power 
to no particular person or persons. All the named authorities 
• have to act according to the letter of the article to achieve the 
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result. The procedure of amendmcnl, if il can be called a po%%« 
at all, is a legUlativc power but it is ni gfnirii and outside the 
three lists in Schedule Seven of the Constitution. It does not 
have to depend upon any entry in the lists. 

(5) The liberty of the individual under our Constitution, though 
meant to be fundamental U subject to such restrictions as the 
needs of society dictate. These arc expressly mentioned in the 
Constitution itself in the hope that no further limitations would 
require to be imposed at any time. The possession of the neccs* 
sary majority docs not put any party above the constitutional 
limitations implicit in the Constitution. The Constituent 
Assembly, in mahing tbc fundamental rights justiciable, was not 
satisfied with reliance on the sense of self-restraint or public 
opinion on which the majority in Sajjan Sindh’s case docs. The 
Parliament today is not the constituent body as the Constituent 
Assembly was, but is a constituted body which must bear true 
allegiance to the Constitution. To act otherwise would be to 
usurp the function placed outside the pale of its authority. 


(6) There is no antinomy between the directive principles and 
fundamental rights. The former lay down the routes of State 
actioa but such action must avoid the restrictions stated in Part 
III and it cannot be conceived that in following the directive 
principles the fundamental tights can be ignored. If it is 
attempted, the action is capable of being struck down. 


(7) It cannot be said that the approach adopted here would make 
society static, rob the State of its sovereignty and leave rcs-olu- 
tion as the only alternative if change becomes necessary. The 
whole Constitution is open to amendment; it is only tsvo dozen 
articles that are kept outside the reach of article 36B, because 
they arc made fundamental. When the people elect the Parlia- 
ment and the Legislatures, they exercise their electoral sovereignty 
which includes some constituent sovereignty also, but only in 
so far as it is conceded. A legal method for Parliament to 
rwch the fundamenu! rights is that the Stare must reproduce 
the power which it has chosen to put under a restraint by call- 
ing a convention or a constituent body, parliament must 
amend article 361 toomvoke arrothet Constituent Assembly, 
p.» a law a„dcr ii™ 97 of Lia. I ,o call a ConHltucot Assem- 
bly and then that Assembly may be able to abridge or take 
away the fundamental rights, if desired. 

‘■cing pa,tor<h= 

Coowuuon by acqmocenco for a long Umc, canpot pow be 
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challenged and they contain authority for the Seventeenth 
Amendment. A constitution works only because of universal 
recognition which may be voluntary or forced. 

Justice Iiida 5 -atuJIah, therelbre, held; 

(i) that the fundamental rights are outside the amendatory process if 
the amendment seeks to abridge or take away any of the rights; 

(ii) that Shenkari Prasad's case (and Sr^an Sindh's case which follo\v- 
ed it) conceded the power of amendment over Part III of the 
Constitution on an erroneous view of articles 13(2) and 368; 

(iii) that the Pint, Fourth and Seventh Amendments, being part 
of the Constitution by acquiescence for a long time cannot be 
challenged and they contain authority for the Seventeenth 
Amendment; 

(iv) that this Court having now laid down that fundamental rights 
cannot be abridged or taken away by the cvcrcise of amcn« 
datory process in article 368, any further inroad into these 
rights as they erist today will be illegal and unconstitutional 
unless it complies with Part III in general and article 13(2} 
in particular; 

(v) that for abridging or taking away fundamental rights, a const!* 
tuent body will have to be convoked; and 

(vi) that the two impugned Acts, namely, the Punjab Security of 
Land Tenures Act, 1953 (Xof 1933) and the Mj’sore Land 
Tenures Act, 1953 (X of 1953), as amended by Act XIV of 
1965, arc valid under the Coustitution not because they are 
included in Schedule 9 of the Gonstitution but because they 
arc protected by article 3IA and the President’s assent. 

These conclusions and the supporting reasoning led the majority of 
the Court to overrule its decision in Shankari Prasad Deo v. Union of India 
and Sajjan Singh v. Stale of Rajasthan which bad held that: (i) though the 
fundamental rights have been made imm une from State interference and 
that in the context, ‘State’ did not mean the body exercising constituent 
power, and (u) if it svas to be otherwise it was easy for the Constitution- 
makers to make that intention clear by adding a Proviso to that effect in 
article 368. By appl^ng the doctrine of harmomous construction to the 
widely phrased articles 368 and 15(2), the Court had held, in these two 
cases, t^t the term ‘law’ in article 13 must be taken to mean laws, bye- 
laws, rules, regulations etc. made in the exercise of ordinary legislative 
posver and not amendments to the Constitution, and that in any case, 
immutability of Part III cannot be sustained in the lace of Parliament’s 
power to amend article 368 itself. This was supported by the minority 
riew in Golak death’s ease. 
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Tt, Mmdt, Vim: The minority *io»' 

Amendment confcrrod on P.riiament indnded fl"" 

rn„d.ment.l t.ghte so ns to tnie them nwny or abridge them. Giving 

the main dioenting Judgment, Wnnehoo J., as he then was, held. 

(1) The power to amend the Omstitntioit is conretted upon Parlia- 
ment by article 368 and not by article 245 or 24C or 248. The 
power to conterred is not limited either eaptcssly or by impli- 

(2) An amendment to the Constitution Is a constitutional law made 
in tKc excrcUt of coTOtituent power which U not the same as 
ordinary legislative power under which Uws are made. 

(3) Theczsts of Shankari Prasad and Sajjan Sinsh were decided cor- 
rectly and while article 13(2) prohibits a law abridging or 
taking away the fundamental rights, it does not restrict the 
constituent power given by article 360 to amend any part of 
the Constitution including the fundamental rights, The word 
‘law* does not apply to amendments of the Constitution. 

(4) The power to amend the Constitution means that any pait of It 
can be changed to such an extent as the sovereign body deems 
fie. 

Reactions to the decision 

The majority view of the nature of fundamental rigiits rir-d>rir amen- 
datory power of Parliament taken in Colak Math's case has evoked both 
criticism and approbation. Those who criticiie the Court’s verdict hold, 
with varying degrees of emphasis, that the Supreme Court appears to have: 

(i) discarded the intention of the Founding Fathers by reading into 
the Constitution its own political philosophy reminiscent of the 
I9th century latssex fairt philosophy, and has registered Its own 
supremacy, in plajnog the role of the protector and sentinel of 
the fundamental rights, over the Constitution and those institu- 
tions established by it to exercise that supremacy, in other 
words, it has placed itself over the Constitution; 

(ii) mooted a dangerous proposition that the ultimate sovereignty, 
individual qua state, not only political but also legal, resides in 
the people, which would come to be exercised by devising extra- 
constitutional machinery or methods, r.g., referendum, initiative. 
aa hoc Constituent Assembly etc.; 

(iii) revtrsrf she con„i,«6o,u,l osdi^ acqsiiescrf by practice end 

"VAting carUcr ptcccdcM, some* 
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(iv) attempted to retread the path which the U. S. Supreme Court 
had forsaken as far back as in the thirties; and 

(v) ascribed static and rigid element to the Constitution which ^vas 
in reality intended to be dynamic and purposive, to subserve 
always the interest and welfare of the general public. 

On the other hand those who hail the judgment hold that by this 
judgment the Supreme Court has: 

(i) imposed a necessary limitation on the power of Parliament to 
amend the Constitution which had come to be exercised rather 
indiscriminately; 

(ii) also adhered to the language and the text of the Constitution 
faithfully; 

(iii) restored confidence in the minorities (linguistic, cultural, re* 

^ ligious, economic, social etc.) that the fundamental rights 

guaranteed to them as a result of political settlement arrived at 
in the Constituent Assembly arc, in essence ‘fundamental* and 
can never be the playthings in the hands of the majority; 

(iv) convinced the people that the trust reposed in the Court as a 
guarantor and protector of individual’s fundamental rights by 
the Founding Fathers svas not an exercise in futility; and 

(v) by giving the judgment ‘prospective operation’ protected the 
economic and social order created by the majority in accordance 
svith their understanding of the Constitution with the concur- 
rence of the earlier Benches of the Supreme Court. 

The Nature of the Judicial Process : Issues and Approaches 

In arriving at the conclusion that the power to amend the Constitu- 
tion cannot be read in article 368 which only la^-s dosvn procedure for 
amending the Constitution and that this posver under articles 245 and 248 
read svith article 368 or the power in article 368 which is only a legislative 
power sui generis outside the three lists in Schedule Seven, cannot be exer- 
cised in such a way as to take away or abridge fundamental rights, since 
the law amending the Constitution is a ‘law* within the meaning of article 
13(2), the Supreme Court by a majority of 6:5, m Golak J^'alh's case, 
overruled its own unanimous deosion in Shankari Prasad Deo v. Union 
of India and majority (3 : 2) decision in Sajjan Singh v. Stale of Rajasthan 
and gave it prospective operation, adopting a different process of reasoning. 
It rendered value judgments quite distinct from the values subscribed to 
on earlier occasions. The judgment holds out three salient features or 
methods of judicial process. They arc: overruling, prospectivity and 
approach. 
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« Ocm.l,ns .-J Th. corilia in th= Oonr* vinws 

the sLnisri Pr^isd and Gdek KM, cases proceeds from the difference 

in approach and relatively greate emphasis on one object m one 
another in the other. A rererenee to the Constitnent Assembly debates 
and other preparatory documents tvtrald not be decisive in resolving this 
controversy’*. The Freiracra spoke of these poles-apart concepts in abso- 
lute terms in separate contexts, without scrupulously adverting to the 
impact they would have on each other if allowed to expand to their possi- 
ble limits. InShankari Prasad Sini Sajjm Singh’seases the ConH, finding 
conflict between article 13 (2) and article 368, applied the doctrine of 
harmonious construction and by presuming that in imposing the prohi- 
bition of article 1 3 (2) the Framers must have had in mind what is of more 
frequent occurrence, i.e., invasion of the rights of the subjects by the legis- 
lative and executive organs of the State, and not by the exercise of sovere- 
ign constituent power, rendered the value judgement that the ivord ‘law’ 
in article 13(2) though very widely phrased, in the context, should be read 
subject to the inherent power to amend the Constitution that lay in the 
bodies named in article 368. The fact that the Framers themselves acting 


34, In the context of fundamental rights it was said that they should be guaranteed 
in a manner cot permitting their withdrawal under any circumstances (Melilal 
Mru Cimmittii Btptrt, 1928); fundamental rights should be looked upon as 
something we want to make permanent in the Constitution ( Jawaharlal Nehru 
praentmg IrUtrim RipaU an FunJanuitlcl Aglitr); fundamental rights were sot 
glittering generalities or pious declarations but made real by guaranteeing their 
eaforeeablliiy by the Supreme Court under article 32 f^ldvlioiy Canmitlai cn 
FuaJarrurCal Jligfilt, Dr. Ambcdkar. C. A. £>«4. VII, p. 953); the rights given to the 
tninoriiies (social, religious, economic, cultural) were the result of compromise 
in the spirit of give and take investing trust in the generosity and the sense of 
fairness and Justness of the majority (Jawaharlal Nehru and Patel, C.A. Dii. VIII, 
pp 353,332,311 and3M; Mumbiaod Nehm, C.A TX, pp. 1192-1193); the 
Parliament can amend any article of the Constitution which is not mentioned in 


Part in or article 305 {368J by two-third majority. (Dr. Ambcdkar C.A. Dih. XI, 
p. IC&l). The fact that the Cabinet misstotn suggested the appointment of an Ad- 
visory Committee on tlie fundamental rights of ciltzens, minorities and tribal and 
excluded areas having <H) it the representatives of interests aifected and the con- 
stitution of such a Committee on whose reeommendation the Constituent Assem- 
bly adopted the Chapter on fundamental ri^ts. would indicate that they were 
the result of compromises and in sptrirand real intendment were not meant to 
the plaything of a majority. In the context of Parlamcnt’s power to amend 
the Constituiion under article 368 it was said that IndUn Parliament may, by 
aw, t^eal or any of Iht pnmsmu the CanslUuttan (Matild J^ehru 

.nJM.lon-s growth o, the 
pojwh on„„g „ui u-w-WUl N.lm C.A. M. VII. p. 332); th. 

■ W. XI, pp. 97i6 )! Ih. Coo.- 

ptowdri . M. pnoidon fc. .mtodio, n, Comltviion, It i. 



FUNDAMENTAL RiailTS AND CONSimmONAL AMENDMENT 


23 


as the Provisional Parliament, resorted to this power for passing the 
Constitution (First Amendment) Act, 1951 can be assumed to have had 
its decisive influence in making the Court introduce such a reading in bet- 
ween the gaps inadvertently left unplugged by the Framers. The con- 
cision of the Court that article 13(2) should be read subject to article 
368 was deliberate though in Singh’s case an attempt was made to 
fit it in the phraseology of article 368. The rule so laid dowit was received 
and acted upon by the other organs of the State for 16 years creating, 
modifiang, extinguishing or aiicnating the innumerable rights of the 
individual inter se or rii-a-m the State or Society as to which the Court 
even in Golak AklA’s case did not take any effective exception. 

It is true that the absolue power to amend the Constitution so con- 
ceded by the Court was resorted to too frequently and had formidable 
consequences in nullifying some of the major decisions of the Supreme 
Court, involving interpretations of the constitutional provisions, more 
particularly those relating to the fundamental rights of which the 
Court was constituted a guarantor and protector. The emergent 
position ^vas the working of parliamentary supremacy or legislative 
supremacy in a disguised form. The question was whether by coaTerriag 
such an absolute power the Constitution could be deemed to have contained 
Self-defeating or self-destructive provisions. TTiis factor was highlighted 
in the Court's estimation in Gokal Xath’s case and doubt was entertained 
whether the fundamental rig(«s could ever be fundamental if they were 
made a plaything in the hands of the majority. In encountering such an 
apprehension, it should not have been lost sight of that even though the 
Framers in drafting the property provisions failed to assure themselves 
that it unmistakably carried their intention as to the concept of property 
right and its extent in the context of the predominant social interest they 
thought to introduce in it, different means’* were still open to the Supreme 


only for amending few auicles that ratification of the State legislatures b requi- 
red and all vlker artUlti ef tht Censtitidictt are left to be amended by Parliament 
fDr, Amb^kar, C A.Dtb. VII, pp. 43'44); the Assembly has not only refrained 
front putting a seal of finality and infallibUicy upon thu Conttitulion by denying 
the people right to amend it and those dissatisfied with it have only to obtain a 
two-ibirds majority and if they do not secure to get thu majority, their dissatb- 
faction with the ConstilulkHi cannot be shared by the people (Dr. Ambedkar, 
Cri. DrS.Xr, pp g75-7Q; tfie power vested in the Supreme Court under aruc/e 
32 could not betaken away unless and until the Constitution itself is amended 
by means open to the legislature (Dr, Ambedkar, C.A.Dtb. VII, p. 958); and that 
the Conslitutisn has ilunitaiid tht tiaborali end dtfficall pnadettt tech ct e 
dtciiion by e Conctntion «r e Rffmndvm (Dr. Amb^kar, C.A. Dtb. VII, pp. 
«-44). 

35. It could have adopted the canon of construction suggested by Chief Justice 
Stone; “VVe read its (the Consijiution’s) words not as we read legislative 
codes which are subject to continuous revision with_ the chan^g course of 
events, but as the revelation ofthe grat purposes which were intendedtoiw 
achieved by the Constitution as a continuing instrument of government 
(US. r. Classic, 313 US 229 (19#I) and by Chief Justice Taney: "It (the 
Constitution) speak not only in the tame svordi, but with the same meaning 
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Court to construe it in consonance »ith the directive ptirtciples .ehich ate 
addressed as much to the Court as to the Legislature and Executive, for, 
the inclusive definition of the v^ord “state” m article 12 read v^ith article 36 
covers the Supreme Court. Thus HidayatulUb J. was led to remark: 
‘■all ivould have been well if the courts had construed article 31 different- 
]y t<3« j[je alternative was open to the Court but it did not prefer to seize it. 
The judicial process is a creative instrument and has immense potentiality 
to be geared in furtherance of the objectives of the Constitution (so also 
of other laivs). There was a case, in fact, to hedge the sovereign preroga- 
tive to interpret the Constitution, to declare what the law of the land is 
and pass such decree or make such order as would do complete justice in 
the pending cause or matter, by the considerations of the objectives of the 
Constitution. The rigid adherence to the English Hteralist process 
that words speak everything that they were intended to convey, led 
the Court to sow the seed for the present dichotomy. No one may quarrel 
with the Court's view that the directive principles are capable of being 
translated into reality without taking away or abridging the fundamental 
rights, as this was also the intention of the framers. It could be done 
only by assigning to them the scope intended by the framers. It certainly 
could not be done when the Court placed undue emphasis on and read 
wider scope even in those fundamental rights that impinged drastically the 
scope of the directive principles. The Parliament should not be blamed, 
if, to counteract the imbalance thus created, it proceeded with a pace not 
desired ofa body subjected to the order postulated by the Constitution. 


The major premise of the Court that the fundamental rights being 
the bedrock of the political existence of the people have been given a 
place of permanence in the scheme of the Constitution and in giving to 
themselves the Constitution the people have reserved the fundamental 
freedoms to themselves expressed in article 13 (which should not be taken 
as protecting the right) is supported by the Court’s opinion in State of {Vest 
Bengal v. Union of IndicP' that the historical process of the transfer of legal 
sovereignty in India has been such that the legal sovereignty has come to 
reside in the people and not the Uniu of the Federation to whom specified 

IcgisUWc powers have been given by the Constitution. The Constituent 
Assemblyhad extta legal or political origin, deriving its mandate from 

the people of India through different types of representative groups. The 

extent of the mandate being of an unspecificdl nature, when the Gons- 


and inttnl with which U spoie when it came 
was voted and adopted. Anv other rule of 

judicial thataertt of rhia court- - 

393 (1857). 


from the hands of its framers and 
construction would abrogate the 
• Dud Scott tail, 19 Howard 


SC. Gotok Nuh V. Stall of FuejoJ, A-IJL 1967 S.C. 
37. A-I.R. 1963 S.C. 1241 (]25I'S3). 
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titucnt Assembly, in pursuance of the legal power conferred on it subse* 
quently by the British Parliament to frame a Constitution for the 
Dominion of India, adopted the Preamble in the name of the people of 
India, it can be taken to have recognised the fact that its legal sovereignty, 
in terms of its unspecified mandate, belonged to the people. Viewed 
against this background it would be obvious that the full force of article 
13 read with article 12 covers every conceivable authority functioning 
under the Constitution and that the residual sovereignty vests in the 
people. 

With a vie\v to effectuate a change in the hitherto established propo- 
sition that Parliament’s constituent power was of absolute nature, the 
majority of the court in Golak Xath's case emphasised the inclusive 
definition of the word 'law’ in article 13 and, of ‘Stale* in article 12 and 
referred to the higher order postulated by the preamble. The Court said 
that Parliament, acting in any capacity, Is not above the Constitution but 
alwaj-s subject to it. The ambit of article 368svas restricted to that of laying 
down the procedure for amending the Constitution** or that it is only a 
legislative power.®* The Court refused to be pmuaded to bring to bear 
on its construction the absolute scope assumed by the constitution-makers 
(which was expressed during the debates In the Constituent Assembly in 
this context but was not made explicit in the phraseology of article 368) 
and expressed by overt conduct, while functioning as Provisional Parlia- 
ment, when they enacted the Constitution (First Amendment) Act, 1951. 

It may be pointed out here that while the Court referred 
to the legislative history of the fundamental rights to compute the 
degree of importance attached to them by the Framers, it failed to 
refer to the legislative history of article 368. Perhaps, this hap- 
pened merely because the value judgements of the Court in Shankari 
Prasad and Sajjan Singh's cases were not akin to the six judges’ concept of 
the hierarchy of values of the constitutional order. They based their cons- 
truction on the relative scope of articles 13 and 368 that suited their 
philosophy. If they could do this today, they being in majority, the 
judges of other preferences, gaining majority subsequently, can as well 
undo it and superimpose their own values. Should the values of the con- 
stitutional order change so oAen as there is change in the Court’s compo- 
sition, the concept of the permanency of the Constitution would become 
meaningless. 

(ii) ProspeetivUy : Having decided to take a contrary view of the 
fundamental rights vis-a-vis the constituent power, five out of the majority 
of six judges were confronted with the problem: 

38. Chiefjustice Subba Rao. 

39. Justice Ilidayatullah. 
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The agrarian structure of our country has been revolutionised 
on the basis of the said laws («.»., agrarian reform laws passed on the 
correctness of the decision in Shankari Prasad and SajjanSingh), should 
we now give TctrospcctivitY to our decision, it would introduce chaos 
and unsettle the conditions in our country. Should we hold that 
because of the said consequences Parliament had power to take 
away fundamental rights, atinae might come when -wc would 
gradually and imperceptibly pass under a totalitarian rule. 

The judges did not deare any of these consequences to flow from 
their decision. They could see them averted in the adoption of the doc- 
trine of “prospective operation” well known to American jurisprudence 
but alien to English jurisprudence. Under the doctrine the future is pro- 
tected while preserving the past. The five judges negatived the objection 
that the doctrine involved legislation by courts for the reason that while 
in strict theory it may be said that the doctrine involves making of law, 
what the court really does is to declare the law but refuses to give retro- 
activity to it. It is really a pragmatic solution reconciling the two con- 
flicting doctrines, namely that a court finds law and that it docs make 
lasv. If it finds law but restricts its operation to the future, it enables the 
court to bring about a smooth transition by correcting its errors without 
disturbing the impact of those errors on the past transactions. Itislefl 
to the discretion of the court to prescribe the limits of the retroactivity 
and thereby it enables it to mould the relief to meet the ends of justice.*® 

It is within the absolute province of the Court to pass such decree 
or make such order as is necessary for doing complete justice in the pend- 
ing cause or matter under article 142^1 j and it can opt to bring the doc- 
trine of 'prospective operation’ In its jurbprudcnce. But docs it fit in the 
scheme of our Constitution? In a different context the Court has held 
the view that the conslitutional provisions in Part III are not merely 
checks but go to the root of the power" and that a statute void for uncon- 
stUutionaUly is dead and can not be vitalised by removing the constitu- 
tional objection." Applying this principle to Golak talk's case the Consti- 
tution {Seventccnih Amendment) Act, since it violated article 13(2) 
should be void ab inilio. Exactly opposite conclusion was reached by 


40. 


■The expression ■declared’ is wider than the words 'found or nude' To declare 
» to announce opinion. Indeed Ibe Utter involves the process* wMe ihe 
former expresses result. Interpretation, ascertainment 'i “ 

parts ofthe process, while that iaterpretrf. ascS-d ne ev«I 
as law". Chief Justice Subba Rao case ^ “ declared 

41. BrAram v Bomioy Stair, A.IJt 1955 S.C. 153 fU 5 i Th, r-^.. . in 

lure'^'nt ' 1 ' »h«' « unconsthutiona“ st” 

tute 13 not void but only voidable or imenfbrceable or tetnain, rfn.n. ‘ i 
as that constitutional interpreUtua ttasds. • dormant so long 

42. 5.A4-R,iv.B/a«e/t;.P., A.IJl.l954S.C.728 t739» Bo.T,,!. j •• 
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applying the doctrine of ‘prospective operation*. It would mean, there- 
fore, that in the light of the Court’s holding as to the nature of article 
I3(2)’s inhibition, the adoption of the ‘prospective operation* theory in 
adjudicating cases under article 13(2) is inappropriate. The judges ad- 
vocating the adoption of thb theory did not advert to this anomalous posi- 
tion. If the injunction of article 13(2) goes to the root of the power of the 
State under the Constitution, the Supreme Court, included as it is in the 
term ‘State*, can be said, with respect, to have acted, in adopting the pro- 
spective operation theory, in excess of its constitutional propriety. TTiis 
conclusion might establish firmly the doctrine of Drmir with its 
attendant evil in our country but it is the logical outcome of the Court’s 
decisions in Btham Khtrskid and others.*' 

Secondly, in the adoption of the doctrine of prospective operation 
the Court, by its o^^•n logic, may be said to liavc surrendered the funda- 
mental rights of the individual to that extent. It is intriguing to say in 
one case that the Ccurt as a sheet anchor of the individual's fundamental 
right cannot see them being \%-aived by the individual himself in favour 
of the State and in another, with a view to accommodate the catena of 
tmconstitutional State Acts, surrender the fundamental rights by itself. 

The antidote suggested by the Court to the rigidity introduced there- 
by in respect of fundamental rights, i^., convening of ad hot Constituent 
Assembly. Convention, Referendum or Initiative is too omnibus to put in 
practice with precision. 

The mere fact that an amendment is passed by the Constituent Assem- 
bly or Convention or in a Referendum or Initiative would not be enough. 
It would still be justiciable and can be struck down by the Court. It 
might be posdble for the Court, as constituted at a given time, to regard 
the process of such constitutional amendments as an extra-constitutional 
fact not amenable for judicial review. 

Then there is the important question raised by Shri N. C. Chatterjec, 
M. P. in his letter to the President— "If Parliament cannot directly take 
away or abridge a fundamental right, how can it authorise its agent to do 
so merely by calling ‘Constituent Assembly*. The so-called Constituent 
Assembly created under a law made by Parliament svill only be a constitu- 
ted body and cannot be raised to the status of a Constituent Assembly.’’ 
Points for Consideration 

(i) If the principle of Constitutional I^w laid down in Golak J\'alh’s 
case is considered judically or politically desirable or timely and is accept- 
able ; 

(a) What should be the composition of the machinery and the 
manner of carrying the amendments through the Constituent 


■43. A.I.R. 1955 S.C 123. 
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Assembly or Convention or Referendum or Initiative which 

would satisfactorily implement thcesscnce of the idea that per- 
vades the majority judgment in GoM path's Case? 

(b) Will it not be necessary to introduce therein the concept of the 
vital interest of the community in general as opposed to a 
section or sections, either large or small in the composition and 
procedure of such a machinery; if so to what extent? 

(c) Should the principle of Constitutional law in Bikram Khurskidy 
Saghir Ahmtd and other cases be reconsidered by the Court as it 
is in direct conflict with the principle in Golak death's case? If 
not, what could be the points for distinguishing them? 

(d) Is it not necessary that whenever the Court deliberately pro- 
nounces a value judgment interpreting the Constitution, it should 
not subsequently disturb the order so established even though 
there might be other logical reasons suggesting a contrary view? 
Since its pronouncements affect the entire constitutional order, 
should it not impose self-Vimitaiions on its absolute discretion in 
declaring the law, interpreting the Constitution and passing any 
order to do complete justice in the pending cause or matter? 
Should it not be desirable or necessary to impose such limitations 
on the Supreme Court’s powers? 

(e) For unsettling the established constitutional order or interpreta- 
tion, should a decision by 2/3 or 3/4 majority of the Court not 
be insisted upon by effecting a suitable amendment in that 
regard? 

(f) To what other fundamental provisions of the Constitution the 
protection of the rule in Golak ddatk's case be allowed to extend? 

(ii) On the other hand, if the priociple of constitutional law in the 
Golah dfalh case is not acceptable, being reminiscent of 19th century 
laissezfaire philosophy and unsuitable to the fast developing needs of the 
new emerging India, there arc at least two ways open: 

(a) Parliament may amend article 368 so as to clearly lay down 
therein that Parliament has the power to amend all the articles 
of the Constitution including fundamental rights notwithstand- 
ing anything contained in any other part of the Constitution; 

(b) It IS open for the Court to review its judgment in Gohh death's 
case. It can be done rapeditiously on a reference being made 
by the President under article 143 or by re-agitating the matter 
m an appropriate case. 


ShoiiU thtCoon decide to revert to the earlier comtitntional order, 
further thought need be g.ven to maliiig it difficult for Parliament to 
tamper vi.th the fondameMal rightr lightly, by providing that; 
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(i) the ratification by 3/4 of the number of States would be neces- 

sary for all amendments affecting fundamental rights; and/or 

(ii) that a constitutional amendment taking away or abridging 
the fundamental rights passed by Parliament would not take 
effect until it is afHrmcd by a Parliament constituted after the 
next general election? 


ANNEXURE 

Pro\nsions of the Constitution affected by Various 
Constitutional Amendments 


Tear 

Comlitution 
Amendnunt Ko. 

Arlicles Amended 

1951 

1 

15(4), 19(2), 19(6), 31A inserted, 31 B inser- 
ted, 85. 87,174, 176,(1) I76(2),341(l) 342(1). 
81(1) (b). 

1952 

2 

1955 

3 

7th Schedule List III. 

1955 

4 

31(2).31A(I),31A(2) (b), 303. 

1955 

5 

3 Proviso. 

1956 

6 

269(1) (g), 269(3), 286(1) Explanation, 286(2) 
286(3). 

1956 

7 

1(2), 1(3) (b) 3 Proviso, 16(3), 31A(2), 49, 
58, 66 Explanation, 72(3), 73(1) Proviso, 
80(I)(b), 80(2), 80(4), 80(5), 81, 82, 101(2;, 
112(3) (d) (iii), 131 Proviso. 143(2), 151(2), 
I52-237.Paft VI heading. 152, 153, 158(3A) 
170, 171,(1), 214(1) (2) (3), 216 Proviso, 217 
(I), 217(2) (b), 219, 220, 222(1) (2), 224, 
229(1) (2) Provisos, 230-231,238,239. 240, 
241(1) (3) (4), 242, 243, 244(1) etc. 

1960 

8 

334. 

1960 

9 

66(1). 

1961 

10 

2«{l) (c). 

1961 

11 

71(4) inserted. 

1962 

12 

240(1) (d). 

1962 

13 

369-392 Part XXI, heading, 371A. 

1962 

14 

81 (1) (b)^239A, 240 (I) (c), 240(1) Proviso, 

1963 

15 

124(2A), 128, 217(1), 217(3), 222(2), 224(3) 
224A. 226(1A), 226(2), 297, 311(2) (3). 
3I6(1A). 

1963 

16 

19(2), 19(3), 19(4), 84(a), 173(a). 

1964 

17 

31A(1), 31A(2). 

1966 

18 

3. 

1966 

19 

324. 

1966 

20 

233A. 

1967 

21 

8th Schedule for inclusion of Slndhl. 
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Points arising out of Golaknath’s case : 
An Analysis 

• B. VAIKWTA BALIGAt 


F or the flRST umt by a maiotRy of 6 agaiwt 5 Judges of tlic 

Supreme Court, a view is expressed indicating incompetence on the 
part of the Parliament to legislate by amending the provisions of Part HI 
relating to fundamental tights. 

Poiats for consideration 

Are limitations upon the powers of the Parliament in amending the 
Constitution in so fat as the amendment takes away or obrid';es the funda- 
mental rights guaranteed in Part III, as envisaged in the view of majority 
of Judges of the Bench in Gelaknalh't case* correct and proper? If so, 
is there any remedy open to remove all or any such limitations? Is the 
theory of prospective operation of invalidity applicable in India and if so 
to what extent? 

Basic approacbes 

Sovereignty of an independent country like ours in a democratic set 
up is full and complete. No portion of it can exist outside or be in vacuum. 
Negatively soverognty can never be in the third limb of the Consti- 
tution, n’r:., the judiciary. Judiciary b independent but not sovereign. 
It is not subordinate to executive. It expresses the last word in 
deciding matters that come up before it. ITiat deebion or conclusion or 
adjudication is binding upon all courts in India and indirectly on all 
citizens of the Republic. 

In interpreting any constitution the background that existed imme- 
diately prior or at the time of framing the constitution deserves considera- 
tion. Concepts as they prevailed and were understood by the framers of 
the constitution are of great ligmficance and beating. One has to under- 

^ He died on June 11, 

1. A.r.R. 1967 S. G. 1643. 
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Stand the minds and the intentions of the framers in interpreting the 
language of the statute. 

Federation and federalism are two concepts to be prccbely stated 
and equally precisely understood. Each federation has its own distinct 
individual characteristics. Federations may be of di/Terent varieties. For 
instance, independent and sovereign states may federate together and 
create a constitution in \mting — partly or in full. Sovereignty that exists 
in each of the units will take a different shape when it emerges as a resultant 
of federation. In the mode adopted certain are.a5 might be kept in pre- 
cise shape as inviolable. In the xwegated systems of constitution that 
are existing or that are likely to come into existence hereafter it is not 
possible to have uniformit)' or principles governing one constitution as 
rigidly applicable to the issues arising out of another federal constitution. 
Therefore, immense caution is ss'anted before blindly applying the reason- 
ing relied on in a case decided under a dtfTcrcnt constitution. 

Asa preliminary step it will be but proper to demarcate uith clarity 
and precision the functions oftbcLegblature andjudiciaiy.lt has best been 
expressed by Abraham lancoln in his inaugural address, March 4, 1861: 

1 do not forget the position assumed by some that constitutional 
questions are to be decided by the Supreme Court, nor do I deny 
that such decisions must be binding in any case upon the parties to 
a suit as to the object of that suit, while they are also entitled to 
very high respect and consideration in all parallel cases by all other 
departments of the Government. And while it is obviously possible 
that such decision may be erroneous in any given case, Still the evil 
effect folloivlng it, being limited to that particular case, with the 
chance that it may be overruled and never become a precedent for 
other cases, can better be borne than could the evils of a different 
practice. At the same time, the candid citizen must confess that if 
the policy of the Government upon vital questions afiecting the 
whole people is to be irrevocably fixed by decisions of the Supreme 
Court, the instant they are made in ordinary litigation betueen 
parties in personal actions the people will have ceased to be their 
own rulers, having to that extent practically resigned their Govern- 
ment into the hands of that eminent tribunal. Nor is there in this 
view any assault upon the court or the Judges. It is a duty from 
which they may not shrink to decide cases properly brought before 
them, and it is no fault of thdrs if others sed: to turn their decisions 
to political purposes. 

There arc a large number of gtmn ar dicta from most eminent autho- 
rities. 
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Another approach h indicated by Janies Madison in the Report 
on the Virginia Resolution (1000). ei* Debates on Federal Constitution, 

549-550 (1836): 

However, true, therefore, it nusy be, that the judicial dep.artraent 

is, in all questions submitted to it by the forms of the Constitution, 

to decide in the last resort, this resort must necessarily be deem^ 
the last in relation to the autViotitits of the other depaittncnls of the 
Government; not in relation to rights of the parties to the consti- 
tutional compact, from which the judicial, as well as the other 
departments, hold their delegated trusts. On any other hypothesis, 
the delegation of judicial power would annul the authority delegating 
it; and the concurrence of this department with the others in 
usurped powers, might subvert forever, and beyond the very Cons- 
titution which all were instituted to preserve. 


Contents of Sovereignty 

It U an axiomatic truth that la all democracies sovereignty rests 
wholly and in the first resort in the public and the citirens. For due 
exercise of it the elected representatives function in a legislature to 
reveal the mind of the people. Human society ii in perpetual progress. 
Therefore nations have been held to be cap;.nlr .if clianging the pattern 
of laws If the interests of the nation so require. This is an inalienable right. 
To whatever extent the powers may be delegated in the Constitution of 
the Indian Republic there are no indications that lay down that there is 
any area beyond the teach of the sovereignty of the nation. It is the 
nation that constitutes the final tcibuoal In a democracy. It is incorrupti- 
ble and cannot be replaced by something better, Pespite complexities 
that have arisen on account of party pressures or pressure groups or 
individual sections of interest, by and large, the public arc the safest 
judge. It may be that in certain coTOtitutioia entered into between 
sovereign units that a particular area («.g. equal representation in the 
Parliament) has been agreed to be unalterable. This aspect does not 
arise under our Constitution. The States if ever they are to be deemed 
to have entered into federation by their own voliUon were not independent 
states bargaining for Individual interests for and on behalf of sovereign 
states. 


Thomas Jefferson said: 

loot alcomlimtim, with ..nclimonioos rcvcrenco, and 
tem thorn bto the art of the covonant, too atorod to bo tonohod. 
Thoyatonboto tho raoo oftho pTOodmg ago wbdom mote than 

t™”’ amendment... 

Law, and mstittiuon, moM go hand in hand with the ptogres, of the 
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human mind. As that becomes more developed, more enlightened, 
as ne\v discoveries are made, new truths disclosed, and manners and 
opinions change with the change of circumstances, institutions must 

advance also, and keep pace Mth the times The real friends of 

the constitution in its federal form, if they wish it to be immortal, 
should be attentive, by amendments, to make it keep pace with the 
advance of the age in science and experience. 

Justice Brandeis of the U.S. Supreme Court made similar observa- 
tions in OWaAoma /« Co. V. Liebmann, 285 U.S. 262, pp. 310-311, He 
observed: 

The discoveries in ph^-sical science, the triumphs in invention, 
attest the value of the process of trial and error. In large measure, 
these advances have been due to experimentation... There must be 
power in the States and the Nation to remould through experimen- 
tation, our economic practices and institutions to meet changing 
social and economic needs. 

In addition to these there are others— almost every modern book on 
democracy dealing with the aspects under consideration— who affirms the 
principle that constitutions are not immutable and for all time to 
come. John Hay has expressed the conservative viesvpoint when he 
said: “that those who own the country ought to govern it.'* This was not 
accepted at the time svlicn it was mooted. This view is now accepted in 
almost every cotmtry. 

With the above prefatory remarks it would be proper to proceed to 
the detailed considerations. 

The society in our country— politically, economically and in 
sovereignty — has to be taken note of. The trailing effect of British rule 
and attempted contributions to jurbpnidcnce during British rule in the 
shape of (i) guided democracy; (ii) pararoountcy prevailing in British 
Parliament; and (iii) sovereignty subject to paramouDtey under the Indian 
Princes of independent States, are not applicable and have to be wiped 
out. Besides, majority of thinking minds, in which arc also included the 
category of judges, have borne the impress ofBritlsh jurisprudence. This 
acts as a pull back in the true interpretation. So one can select a few 
from among a multitude of speeches made in framing the Constitution 
and reflecting the opinion of the people. Dr. Ambcdkar observed: 

The (Constituent) Assembly has not only refrained from, putting 
a seal of finality and infallibility upon riiis Constitution by denying , 
the people the right to amend the Constitution as in Canada or by 
making the amendment of the Constitution subject to the fulfilment 
of extraordinary terms and conditions as in America or Australia, 
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bothuprovidtdfocafatikproctclutefot .nncndins ihc ComlUu- 
tion... ir those who arc dissatisfied with the Constitution liavconiy 
to obtain a 2/3 majority and, if they cannot obtain e\-en n two- 
thirds majority in the raTViament tkcieti on adult franchise m their 
favour, their dissatisfaction with the Constitution cannot be dremed 
to be shared by the general public. 

Tandit Jawaharlal Nehru, in this connection, obsersci!: 

No Supreme Court and no judiciary can stand in judgment over the 
sovereign will of Ritlbrnent representing the will of the entire 
community. If we go wrong here and llierc, it can point it out, but 
in the uliim.atc analysis, where the future of the community is 
concerned, no judiciary can come in tJic way. And if it comes in 
the way, ultimately the whole Constitution is a creature of Parli.a- 
ment... it is obvious lliat no court, no system of judici.nry c.sn 
function in the nature of a third Home, as a hind of Third Home 
^ of correction. So, it is important flat wiili this limitation the 
judiciary should function... ultimately the fact remains that the 
legislature must be supreme and must not be interfered with by the 
courts of law in such measures of social reform. Otherwise, you 
will liave strange procedures adopted. Of course, one is the metliod 
of changing the Constitution. Tlic other u that which we liave 
seen in great counwles across the seas that the eaecutWt, witich is 
the appointing authority of the judiciary, begins to appoint judges 
ofiu own liking for getting decisions in Its own favour, hut that is 
not a very good method. 

It would be futile to contend against the proposition that In framing 
the Constitution the framers did intend to prevent any amendment of the 
Constitution when exigencies of situation might create in future or subse- 
quent thereto. Therefore one can conclude the field of debate by 
assuming that the power of amending the Constitution is normal and 
inalienably contained in the concept of sovereignty, unlras explicit 
words or other facts or factors prevent a conclusion of such a power 
eiisting. 


S.v.r.!EMy u.d.r Con,Un.,io.. .nd JnOlcUl Int.rpr.t.tlon 

fct ira arvd ,„d Sch. VI, r,rn 21 provki; 

foram»d„,„, of «„ Co»ll,„.i„„. Fyr.te 308 provides for 

amendment of the Constitution. It u conmlncd in P.til XX ol the 
&nst,t«non designated thus "Amemlment oI the Conttitution". The 
detailed ptovtstonsluive to he Kmtitdsed, It i, r„i,Ies, to ttnali-se the 
vm,to»»pee« metmeutren. eotriltlon, to bo obsen-od in amendin^hc 
Consblwion eacepl that avc must careTully pond,, over the pattieuUt kind 
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of araendmcnl of the Comtitution which ii row in focus. It relates to 
possible amendments of the provisiom of Part III— Fundamental Rights, 
In thu beh-alf great reliance is placed upon Article 13 which la>Tdown 
that “AllJawi in force in the territory* of India immediately before the 
commencement of this Constitution, in so far as they arc inconiLstent with 
the provisions of this Part, sluH, to the extent of such inconiistcnc)*, be 
s'oid.** Tills disposes of the group of lases made prior to independence 
which will necessarily tnchnle those made by subordinate legislature or by 
A foreign rarlLament. U is clause (2) of article 13 tliat really raises the 
point at issue. It says: "The State shall not make any law svhich takes 
away or abridges the rights conferred by this Part and any law 
made in contravention of this clause, ilull, to the extent of die 
contras'cntion, be void.** In Clause (i) of the same article it is further 
provided as follows: "In this article, unless the context othcncise 
requires, — (a) ‘Law* includes any Ordinance, order, bye-Lsw, rule, regula- 
tion, notification, custom or usage having 5n the territory of India the force 
of law.** lie it noted here dust the definition enumerates by inclusion and 
not by defining all the subject heads enumerated fur inclusion or things 
ha\*ing lesser efficacy tlun the svord *law*. 

At this juncture it would be proper to hsce in mind the distinction 
between legbUtive posver and constituent pou-cr. Constituent pou'er is to 
write in part or In full the Constitution. To the extent tlial it Is done by 
legislature and the procedure adopted Is diat of legulation it can be uid 
tint they arealikcinsomeas{>ects but tn thccluiractcrbtlcs of their classes 
or In fields of their operation they are dbtinclive and separate. Perhaps in 
common parlance it can even be said Uat constituent po\s-er is a specialised 
legblatisT power. The import of the statutes that will emerge from exercbe of 
legblative power and from excrciscof constituent power are easily dbtlngui- 
shable. Legblative power is to make laws. Constituent power b a 'power to 
frame or alter a political constitution, as constituent assembly, constituent 
power.* (Conebe Oxford Dictionary). Tlic primary function of a con- 
stituent assembly is, perhaps, solely to frame a constitudon. Immense 
literature is available for bringing out the distinction betsveen legblative 
power and constituent power. Thb dbtinction, how'es'cr, has never been 
lost sight of es'cn in the instant case. 

After die enactment of the Constitudon there have been about 
21 Amendments. Of thb, only four dealt with and modified fundamental 
rights: they arc, first, fourth, sixteenth and seventeenth. The first 
amendment impinged upon ardccls 31, 15 and 19. None of these have been 
held to be invalid despite a large number of occasions on which they 
came up for consideration by the Supreme Court prior to Gclai }*'ath’s 
case. Suffice to refer to the latest case prior to the one under consideration. 
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i.,.,S(.=^«iP.™Aca.= C1932, SCR 89. (1651) ASC 

toA cat Ihc Supreme Court held thut the power to amend our Con 
e,rution,.a contained in article 368. The term olaw" found to article 
13(2) did not include the amendment of the ConJtJtiilic.n because atv 
amendment of the Constitution u made in exercise of the constituent pouw. 
Negatively it b not made in exetcae of the power The 

challenge to the I7th amendment was repealed in v. i/ufr cy 

Rojaslfem (19G3 1 SCR 9Q3) where the maioritv lieU Shankart Prasad i 
case was rightly decided and further found the position so clear tint they 
did not think it necessary to refer the question to a larger Bench ((1965) 

I SCR at page 9501. 


The basis of the reasoning, as can be gallicretl from a spate of articla 
and comments on Colak ^’ath's case, is that fundamental rights contained m 
Part III are so basically protected by indicating that no law made cs'cn 
after the commencement of the operation of the Constitution can be %’atid 
if U U inconsutentwlth the provisions of the fundamental rights. In other 
words the fundamental rights are to enure for all lime to come despite 
the changes that might have come about or in spite of existing imperative 
need to resolve conflicts in adhering to the Constitution. 


The question, therefore, reduces itself to this. What was the intention 
of the Framen of the Constitution? As can be gathered from the express 
provisions made in so considering the Constitution it becomes necessary to 
understand the rationale and the principles on the basis of which the 
Constitution Mas enacted. People of India prior to the Constitution or 
Independence had not the Ctccdoin of speech, freedom of association, 
equal opportunities to all and .right to possess property in an unfettered 
manner. Naturally, In order to provide a mam pbnk for flouruhlng of 
democracy and the country thereafter, these were provided. It is indisputa- 
ble that prosperity and progress were the waich-wordi and the aspects of 
piogress and prosperity were not only as thought of and undentood at 
the time of enactment of Constitution but even after the subsequent 
period. It is futile to think that the Framers of the Gonslilution had the 

idea that even if circumstances arose necessiuting amendment in respect 
of provisions of Part III, it should not be amended; because the one little 
step that could have been taken would be laid down like that. To iHus- 

trate, suppose the Constitution contained the words “the fundamental 
rights guaranteed m this Pan ibaW not be capable of being x-aried ex’cn 
by an amendment of the Constitution.- The idea was capable of being 
«prcss^ I*! whatever Unguage they wanted. They did not do so. To 

im^rt by 1^1 mterpretatbn that that was the intention of the Framers 
of the Constitution would be travesty of commonsense. It i, here that an 
observation of Joseph Bradley. Justice of the Supreme Court of the 
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United States becomes apt. He said, “He tvas fearful, however, that 
judidal exuberance might create repressive barriers to legislation.” In the 
idea ofjustice John Manhall Harbn it would be “illegitimate judicial 
legislation.” 

Likewise similar expressions — say, a pros’iso in articlc368 or in an 
article in Part III — could have been incorporated. This has not been 
done. Absence of such provision is perhaps the most eloquent argument 
because in effect it amounts to importing into the Constitution an idea 
and words which do not exist there by themselves. So it is brought 
under a process of reasoning which fc.asoning can now be analjxed as is 
done in the succeeding paragraphs. 

Analysis and Evaluation of the Gonrt’s Reasoning 

In Colak A'a/A's case Subba Rao, Cluef Justice opines th.at wiping out 
proprictoiy rights by amending the Constitution amounts by implication 
to a revolution and thtreforc the interpretation he seeks to 'law’ results 
thus: “On the other hand such a restrictive power gives stability to the 
country and pre\'ents it from {lassing under a tbl.ilitarian or dictatorial 
regime.” He further agrees that the Constitution is only permanent and 
not eternal and that there Is nothing to choose between destruction by 
amendment or by revolution, the former is brought abetit by towlitirian 
rule, which cannot brook constitutional checks and the other by tbe 
discontentment brought about by misrule, .and therefore, such considera* 
tions are out of place in construing the provisions by a court of law. 
The most pertinent of the views now under consideration are as observed 
in these words: “Nor arc we impressed by the argument that if the 
poiver of amendment , is not all comprehensive there will be no way to 
change the structure of our Constitution or abridge the fundamental 
rights even if the svhole country demands for such a ch.ange. Firstly 
this vbualizes an exlrrmely un/bresetabU aud fxiracagtmt Jentand; but even if 
such a contingency arises, the residuary power of the ‘Parliament may be 
relied upon to call for a Constituent Assembly for making a new 
Constitution or radically changing it. The recent Act providing for a 
poll in Goa, Damsa and Diu is an instance oF analogous exercise of such 
residuary power by the Parliament. We do not express Our final opinion 
on this important question.'’ It follows from this firstly, that the Indian 
Constitution is so sacrosanct as to be bey'ond amendment. Only in view 
of the express provisions of the Constitution the residuary power of the 
Parliament may have to be relied upon to call for' the Constituent 
Assembly for making a new Constitution or radically changing it. So 
the avenue of escape under the extreme position of changing the 
Constitution radically, a Constituent Assembly is necessary. The changes 
dealt with by the’ judgment could not be said to be 'radical 'when 
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compared with the overall picture and provuioiw of the Conititutlon nor 
is it said that article 368 vfill not apply when radical cluingc is wanted. 
Suffice however to observe that there is a residuary power that could be 
invoked. Why should residuary powers be invoked when there is express 
provision like article 368? In whom is this residuary power vested now? 
Is it in the Parliament or somebody else? Infercntially it looka that it 
is in the Parliament, because approving reference is made to the Act 
passed by the Parliament providing for a poll in Coa, Daman and DIu. 
\Vhat exactly is the procedure for calling a Constituent Assembly; how 
are the members thereof to be clectc<l and wliai will be political, 
legislative or legal basis for it? It looks as if the dominance of the idea 
that power to amend h.as to be Itcld to exist lias allowed to mixing tip of 
ideas. Equally so, improper importance is attached to the vicwqtoint 
that provisions of Part III, i.e., fumUmenul rights arc not variable by an 
amendment of the Constitution by the pte^nt rariiament. 


At this juncture it might be noted tlwt preponderance of oiiinion is 
found from the expressions of the various Judges and n’cn In the Iiut.ant 
case tlic division of opinion is by C to 5. And of tlic six, Justice 
Hidayatullah seems to liavc hb own appro.ach. Chief Justice Sublia Hao'i 

observation that no constitution has Ken brought to the .ailenlion of the 

court wliich provides for its amendment .and also contains n clause like 
article 13(2); the PrU 7 Council ease (IOCS Appeal Case 172), /Jrifrrr 
Cflmmisswnrr v. Renaji„sfu which has not tnUscl the .attention of Justice 

SubbaRao, arose out ofthe Ceylon Constitution which in lu Sec. 29(3) 

sTZm * t 1'"- ininoriliex prutccterl l.y 

Cev'J ri‘ .7'' in Sec. 29(3) of the 

bt S ■■ rlh™ r. r.’ '■■ ■ 

— “r- >«" 

nolluv. decided like oC ll.n nov..,on, .voiiM 


of thb clause to the extent of such L . ^ contravention 

of here is not in any other 

doe. dot Cod a place la the Com.itu.ion oe “'*7"’ .''‘“f'' 

Constitution. It ij juj}, - u , 1 , . * . outside the 

articles of Part III, i.f funrli«.«». infer that the 

does not flow or follow because when tif**’ be amended at all 
becomes part and parcel of Pin lit a , is carried out It 

Three aspeetT Constitution also, 

ments of various courts in scvpr^! 1 *^.^l^^*°'^ treatises and judge- 

several eountriea have dealt with what is called 
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the political content of a judgment. In other words political motivation 
in legislation is dealt with. According to recent developments in view 
of the fast changing pattern of the society and the people, political science 
has advanced considerably. It is inextricably connected wth the 
Government or the country. The resultant that ensues from deliberations 
of politicians and executive create the field for the legislature. The 
legislature deliberates and passes a statute. The courts arc called upon 
to adjudicate upon the validity or infra nw or ultra riw nature of the 
legislation. Everything being reduced to minimum, the court has judged 
upon the competence of the legislature or otherwise. Political motive 
or policy of the Government docs not really come in for a rcv’iew or 
assumption by the court. Therefore, in adjudicating upon constitutional 
issues the court may have in its mind the entire array of facts and 
evolving trends and the needs of the society. But the relative 
importance and propriety of the deliberations and the correctness 
of the conclusion arrived at — these matters arc beyond the competence 
ofthc Court. If the court begins to analyse the propriety or soundness, 
the Judge converts himself into a politician or a legislator, while he is 
re.aUy neither. Even If he b inbb individual capacity a politicbn, a 
Judge does not function as a politician and has to divest himself of hb 
political bbs and deal with the abstract legal position of a le^latlve 
enactment, being within the coropclcnce or beyond the competence. 
Separate file dealing with the aspects of the domain of politics or the area 
of operation of legislatures in conttadbtinctlon with the Jurisdiction of 
the court b prepared. 

A new theory that is just emer^ng in some other countries, etc., of 
prospective operation of invalidity has been introduced into thb judge- 
ment. Basically a statute b valid or invalid from inception. It cannot 
be valid for certain purposes or for certain time or with regard to a 
multitude of operations done upto a particular period but will be decla- 
red by a court to be inoperative or invalid to control the future dealings. 
This is one of the things that a court of justice should avoid. The 
theory is yet to be located on the Indian soil. If it b to be done so far 
as amendments to the Constitution are concerned,' it has to be definitely 
Tejeciedr If on the other band it is to be invoked at all with regard to 
the inlra vires or ultra vires nature of any legblation arbing out of 
dbtribution of legislative powers or associate matters it might go on a 
different footing. Theory of prospective invalidity b a splitting up of 
principle of stare decisis which means let the decisions stand as they are. 
ITib theory allows the decisions upto that date to stand as they are but 
choses to say that for the future that cannot be done. - That will amount 
to discrimination. Unless more compelling reasons than arc found in 
the instant judgement are brought forth it will not be proper to accept’it. 
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In construing statutes not exctudlng the Constitution Act (here 
are well hnown maxims of interpretation. An cleinent.iry rule is that 
the words used to express the intention of the legislature must be con* 
strued in harmony with that intention. Maxwell in hit boot on Inter* 
pretation ol Statutes, Oih Mn., tays: "TIjc Preamble of n statute lias 
been said to be a good means of finding out its meaning, nnd, as it svere, 
a key to the understanding ofit; .and as it usually stales, or professes to 
state, the general ohjeet and intention of the legislature in passing the 
enactment, it may legitimately be consulted to solve nny ambiguity, or 
to fix the meaning of words which m.ay luave more than one, or to keep 
the cITcct of the Act within its re.a1 scope, whenever the enacting part is in 
any of these respects open to doubt." Besides the Preamble in our 
Constitution there arc .a number of otber articles which yield to the 
conclusion that the poucr of the Parliament to amend the Omsiiiuiion is 
not taken away. 


,3 ,1., principle 

1 rri'°”: "»• l,, ,;,,arr,lclv 

Sv n rocc 1 1' “f Article 3f,ll h not 

m 1 t, ihcc 1 "'"'''c "" n-icle. Atlc,n|.t it 

bestatedthir b i. ‘vgmamc powers. In the fim instance it m.ny 

afttriS^crCirvc;^^^^^^^^^ "• >■».",>:> 'i-'> "i"' 

isheaded "Amendment r* ' *V topic from Part XX wliich 
and 210 envitase a dilTcrcnt aimroacT'T"'" ? ^ 
wl.y they Itave l,ccn p„t in dinircr,, ^rn""" ” " 

of word datvh lint nclot!:“OT,,7„”„7,hc'2 '3 npon tlic fonclion 

With the words “In this Parr uni 1 ® 12 which begins 

meat of •laocdvVprhrdpfcrhwlrl"!^^^^^^^ "nJ enforce- 

principles are not placed on ihc directive 

Fundamental right, can be said to fundamental riglits. 

Drreedve principle, ere to be enJeaeorr^ld n°'’'-'° "" 
amendment of Connitn, ion i, e„,,ee,™"t, ““J m m f.rr a. the f, eld of 

place sreater emplu.u on the JLreetiJT' ■ ''' “">1 pmper to 

t.ght.a,,d.,poa every fact of r„,,.lr,rr,™S '”? fnndamental 

that arnendment. contentplntej nmib n 'w ’'!>"> Im remembered 

of fundamental risht, but for neeLarv the Part 

rightt. Reasonahle renrlctbri. or mirfir.c ’t '™‘ eatent oftliete 

mod, Beat, on, reunited in the wider 
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interests cannot be said to be tantamount to abrogation. Chief Justice 
Subba Rao falls into an error when he opines that amendments 1, 4 and 17 
along wth others indicate a push into totalitarian regime. Dictatorship is 
yet far far away from Indian democracy. The transcendental position of 
fundamental rights tliat has prevailed in the mind of the Chief Justice is 
carried too far as to make directive principles incfTectivc and ineffi- 
cacious. The antithesis that is now felt is basic and not peripheral. Fear 
is entertained by the court that if it is held that Parliament had power to 
take away fundamental rights a time may come when the country will 
gradually and imperceptibly pass under a totalitarian rule. This fear is 
more imaginary, unfounded than real. Human society has to change to 
keep in tune with the needs for progress and prosperity of the nation. 
Stagnation should be eschesved and cannot be maintained in an organic 
developing society. Even a good custom should not he allowed to 
“corrupt the world”. In short, the judgement projects a view that 
sovereign constituent power can never be used to bind succeeding 
generations. If the people of any generation fed that a particular altera- 
tion in the Constitution is not only expedient but essential and impera- 
tive as otherwise disastrous or grave consequences will ensue, it would 
be perfectly within the province of a' sovereign nation to consider its 
political evolution and decide upon the steps to be taken. ■ In this respect 
there -could be no bar of any kind whatsoever. Politics ought to be 
eschewed by the court. Politicians and legislators are better judges of 
that. If ever the courts take on themselves the role of adjudicating on the 
correctness of political conclusions it svill be a gross abuse of judicial 
powers. The circumstances that led to -the amendments, rij., 1st, 4th 
and 17th, which arc opined by the majority of judges as im’alid reveal 
that legislation enacted by various States were' declared to be invalid, 
tnUr alia on the ground that it is beyond the competence of the State 
Legislatures to interfere with fundamental rights. 

In so far as the doctrine of prospective overruling, the decision of 
the court whatever it be, it has only prospective operation and the 
three amendments mentioned above would continue to be valid. This in 
fact is a sort of compromise. They surest that three amendments are 
in truth and effect invalid but refuse to touch the previous amendments 
upto-date but declare that there shall be no longer any amendment of 
fundamental rights in future. It would be wise to wait for a real oppor- 
tunity to arise, gather the facts of any future amendment and adjudicate 
thereon rather than put a blanket embargo upon future legislation. For 
all that we know there svould not be any prayer of that type in the plead- 
ings. There was no need to adjudicate on hypothetical considerations. 
In so doing the majority judges of the Bench have reduced that portion 
of judgment to mere obiter dicta satd not a conclusive adjudication. It 
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is an axiom of law that courU xviHahva)’! decide upon the matters at 
issue before them and not traxwe beyond that. Field of law cannot be 
made imprecise by opinions of this type. It would be a dangerous 
doctrine. In so far as it upholds the operation of these three amendments 
it is placing the matter within the competence of the legislature. No 
power has ever been attributed to a court to make a law valid which was 
invalid on account of lack of jurisdiction to enact that law. The very cir» 
cumstance that everybody not excluding the courts did not come to the 
conclusion over a long period that they were invalid ought to liavc put 
these judges on their guard in coming to a difTcrent conclusion. 
Conclusion 


In the light of wiiat is mcntioncil above the answers to the three 
questions formulated will be as follows; 

(1) Thc restrictions cnvis.igcd by the majority of the judges of the 
Pencil arc not right and the ParlLainent is competent to amend Part in» 
i.f., providoiis rebating to fHnd.\mcnt.al rights. 

( 2 ) Ou the second point, even ifthcrc should be nny doubt svlth 

regard to the normal powers of the Patliameni, the constituent powers can 
be .nvoM a..a will iw be ievoVe.li ihe lame piiblic opinion 
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Fundamental Rights vis-a-vis 
Amendment of the Constitution 

•BALKRISHjYA^ 


rpHEJUDGMENT OF the Supreme Court in /.C. CoM and others 
V. Ihe Stale of Punjab end anolker enunciates the doctrine that the funda- 
mental rights contained in Part III of the Constitution of India arc 
“immutable” and “beyond the reach of Parliament”. Further it introduces 
for the first time the doctrine of prospective oveiruHng in the juridical 
sj’Stem of our country. Both these doctrines are pregnant with far reach- 
ing consequences and deserve thoughtful consideration by everyone who 
holds dear to his heart the orderly and peaceful progress of the country. 


The court lias rested its doctrine of immutability of fundamental 
rights on two major premises — one philosophical in nature and the other 
juridical in character. 


The first premise which underlines the opinion delivered by the 
Chief Justice on his behalf and on behalf of his four , colleagues 
is that fundamental rights arc not the creation of any external authority 
but inhere In the very personality of the individual. “They are” in the 
words of the Chief Justice “the modem name for \vhat have been 
traditionally kno^vn as natural rights.” He cites with approval the 
observations of an author to the effect that ‘fundamental rights are 
moral rights which every human being tverywhne at off times ought to 
have simply because of the fact tliat in contradiction with other beings 
he is rational and moral.” The Chief Justice emphasises this further by 
observing that “they are prttnordial rights necessary for the development of 
human personality. They are rights which enable a man to chalk out his 
own life in the manner he likes best.” 


Once this premise is adopted, it follo%vs as a logical corollary, 
though not so specifically stated by the Chief Justice, that the 
rights of individual become bej-ood the reach of the State. Indeed, 

t ^feraber, Union Official Language (Lrgisblive) Commission, New Delhi-I. 
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these are then anterior to the Slate and the rousn d’tirt for the latter h 
the securing of enjoyment of these rights to every individual. The State 
then is not the grantor, but only the guarantor of these rights and so can 
have no legitimate right to abridge or abrogate them. 

This philosophical premise which was, in the cightccntli century and 
the first half of the nineteenth century, the foundation of the reigning 
political theories, is no more accepted as v.ilid by eminent phllosophen. 
Rights arc not treated as the exclusive property of an individual. On the 
other hand, they arc recognisctl to be csscntt.sl conditions of a good 
social life. They exist only within a community and it is well recognised 
that their content and scope continues to cluangc with the rlianging 
economic .and cultural conditions of group life. NNIjaicscr rights there 

arc inasocicty, belong ‘'tothcinJmihia1s‘*,'is Green put it, "as members 

of a society.”* 'nieir origin lies not only in the rational nature of man but 
also in his sociality. Indeed, it h only in a society consisting of individiwls 
tlutthc (jucstion of rights, funcL-imcnlal or othertsisc, arises. Conscmicntly, 

bS T'! 1 weicty. Jn its absence there ituy he 

powers but there can be no rights. 
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He was not contradicted by any one in the Constituent Assembly and 
imay be deemed to have voiced the sentiments of all the members at least 
in regard to the capability of the future Parliament to abridge or abrogate 
them. 

Sesides, there is intrinsic evidence in the Constitution itself that 
these fundamental rights were not treated to be the primordial rights 
ofindmduals. The heading to Part III Is ‘Fundamental Rights’ and not 
‘Rights of Individuals', Article 16 provides that “there shall be equality 
of opportunity for all citizens.” Article 19 speaks of “All citizens shall have 
the right.’’ It is obvious from the language that citizens who were origi- 
nally bereft of these rights arc being granted the same. The same fact 
emerges from the Preamble to the Constitution. It speaks of the People 
of India “having solemnly resolved to constitute India into a Sovereign 
Democratic Republic and to secure to all its citizens justice, liberty, 

equality and fraternity in our Constituent Assembly give to 

ourselves this Conslilution.” 

The expression ‘to secure to all its citizens justice, liberty, equality 
and fraternity’ implies two things. In the first place it implies that the 
rights are a grant from the people of India. In the absence of that grant 
the individual as such could not be deemed to have any rights. In this 
connection, it is worth mentioning that the Preamble to our Constitution 
does not state, as do other declaration of rights, that all men are bom 
free and equal. It only speaks of rights accruing to citizera of the 
Indian Republic by virtue of the Conslitution given by tlie people of 
India. 

It could not have been otherwise. Prior to the I5th August, 1917, it 
could not be said that individuals in India were enjoying any inherent 
rights. >Vhatever may have been the pretensions of individuals and 
groups, the unpalatable fact was that their liberty and opprarlunitles were 
very much limited by the law of the land. IV’hatevcr rights they had 
were a grant to them by the Jaw. Different political organisations were 
agitating to secure an enlargement of these rights by securing the grant 
of a liberal Constitution. In that process each political organls.ition drew 
up a charter of rights which it wanted to secure from the then British- 
over-lords, and termed the same as the inalienable righu of the Indian 
people. But in actual fact such rights were not available to the Indian 
subjects. It would not, therefore, be eocrect to hold that the Indian 
polity established in 1950 was establuhcd by individuals enjoying primor- 
dial rights prior to its establishment and that, therefore, the fundamental 
rights enshrined in Part III of the Constitution were natxiral rights of 
the individual wliich tlie State could not touch. 
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It is also c\-ident from thcexBtin; rrovisions of ihc Constitution 
that the people of India actin!? in and fhn>u;U their Constituent A«embK' 
did not hold that the rights they were srantiiu; to Indian citizens were to 
be absolute in character under all cacutmtance*. On the contrary, the 
people speaking through their Constituent Assembly x» ere fully conscious 
of the fact that in certain circumstances the grant of rights svould remain 
suspended (article 35S) and in the rase of a certain speeifieil category' of 
citizens these rights could be 'restricted or abrogAtcil’ (article 33). More- 
over, they were fully comcious that for the realisation of specified objects, 
such as the securily and integritv of the State, reasonable restrictions may 
have to be imposed by Itw on the rights granted (article 19, clauses 2 to 
6) and eaceptions mavluse lol'C made in fa\-ourof sveakcr sections of 
the Icd'ian people in the matter of some other rights. Thus they did not 
provide fix a scheme of absolute individual rights. Conscious as they 
\sereof the rrspecth e claims of the community and individual citizens, 
they drew up a scheme which in their opinion could secure harmony 
belsveen dlfTerent and slilTeting eksims. Indeed, they were fully conscious 
in actual practice one kind of freedom may conflict with another 
kind of freedom. The>' had before them the history' of the freedom of 
eentract which had roulted in the aaielcst possible eaploitatioa of the 
working classes. The>- were, therefore, seeking to ’>.\'inee the dlfTerent 
fr^ctra and tights in such a fashion tKa* »h- e\-ili associated with 
abwlutc fftedomi or rights may not arise ia o-t countrj-. Indeed, by 
finding a copter on the directive principles of State policN- they sought 
0 minute t eesdli which had Rowed from the concept of absolute 
rights of ladzy duals ia the hey-dav of iazsrg f^r, individualism. The 
enure Pan l\ of the Coratituuoa is an eloquent es-idence of their corn- 
wuld lx; inh.; 
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he Im said, *Tlic idea that insthutions cstahlbhcd for the use of the 
nation cannot be touched or modified, even to make tliem answer 
tlieir end, because of rights gratutiously $upj-o5cd in those employed 
to manage them in trust for the public, may perliaps be a salutary 
provision against the abuses of a monarch, hut is mest absurd against 
the nation itself. Yet our lawyers and priests generally inculcate 
the doctrine and suppo«e tliat preceding generations held the earth 
more freely than we do, liad a right to impose laws on us, unnltcr* 
able by ourselves and that ua in the like manner, ren make laws end 
imp'yte (ur^rnion future geiuraticnt u-huh tfujr will have no rigfif fo oUer; 
in fine, that the earth belongt ta the dead and not to the tiring* 1 admit that 

what JefTerson has said is not merely true but it absolutely true 

The Atsemhly hoe not only refiaitudftem putting the seat of finality and 
sn/elh'fciiiiy on (Ats Cons(t(u(ion... has pttridfd a most farile prottduri 
for amending the CtffU/i/u/ii»a.* 

In the light of this cometousness of the need for adjustment of the 
scheme of fundamental rights to the clianging economic, cultural and 
political conditions of the Indian people, would it be unre.ason.nble to 
assume th.it they did not and could not make the scheme of rights 
contained in Part III of the Constitution a thing beyond the power of 
the people of India acting through their recognised agency, namely the 
Parliament. In any case, it would not be unreasonable to hold that the 
scheme of the rights enshrined in the said part is not and was notcontem* 
plated to be immutable. With due deference to the court it does not 
appear th.u the philosophical premise on which its judgement has procec* 
ded to some extent at least is neccssatUy sustained by the facts of Use 
situation. 

Tiie court has, however, come to its conclusion as to the immutabi* 
lity of fundamental rights mainly because it has, contrary to its opinion 
in Skankari Prasad's case as also in Sr^an Singh's case, come to form in 
this case an opinion by a majority of six to five that the process of amend- 
ing the Constitution is a legislative process and that the product of that 
process Is Maw' as defined in article 13(2). That article provides that 
“The state shall not make any law which takes away or abridges the 
rights conferred by this part and any law in contravention of this clause 
shall, to the extent of the contravention, be void,” and since the expression 
State under article 12 is defined to include Parliament, it held that if any 
constitutional amendment made under article 368, abridges or abrogates 
any of the rights contained in Part III it shall be void to the extent of 
contravention. 

3. C. A. Drh., Vol. XI, No. 11, pp. 975-76. 
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The reasons \^hy the majority has held that the amending process of 
the Constitution is nothing but legislative process arc twofold in charac- 
ter. In the first place it has held in this case th.at the power to amend 
the Constitution is not conferred by article 368. The Chief Justice 
observed that “the article in terms only prescribes various procedural 
steps in the manner of amendment, it shall be initiated by the intro- 
duction of a bill in either House of Parliament, it shall be passed by the 
prescribed majority in both the Houses; it shall then be presented to the 
President for his assent, and upon such assent the Constitution shall stand 
amended. The artiiU assumts Ihe ^aairf to entnd found elsfu’herr and says 
that it shall be exercised in the manner Laid down therein.” He 
brushed aside the contention that the expression ‘the constitution shall 
stand amended’ indicated that power to amend was imnunent in article 
368 itself as ‘subtle but unconvincing.* “Tlic contention that the power to 
amend was an implied power to be inferred from article 3G3 or from the 


nature of the articia sought to be amended*’ was also rcjcctcil by his lord- 
ship on the ground that •* the doctrine of necessary implication cannot be 
im-oVed if there is an express provUion or unless but for such Implication 
of the article will become otiose and nugatory-.'* The adef Justice added 
that there is no neceaity to imply such power, as rarliammt has the ptmaiy 
power to mak, the law to amend the Constitution subject 
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the distinction made between organic law and law simpllciter? It would 
appear from a perusal of the articles of the Constitution that they main- 
tained a distinction between a mere law and the Constitution. A 
constitutional amendment becomes an integral part of the constitution and 
as sucli is constitution itself. Consequently, if they had wished to include 
constitutional amendment in the definition of the term law in article 13(2) 
they could have included in it a constitution amendment as well. They did 
not and rightly so because no Constitution and no part of the Constitution 
could be made immune to changes essential to make it suitable to the 
changing conditions of group life. Besides, in this connection, it is worth- 
while to dratv attention to the well established fact that the clause relating 
to residuary power is inserted in constitutions containing enumeration of 
the various political entities established by the constitution makers in 
order to provide for a contingency which is not within their knosviedge at 
the time they are drasving up the constitution and which may not be 
foreseen and imagined by them. Indeed, for matters which are within 
their knowledge and for which they hove made provisions, the residuary 
poiver is never intended. In this connection, the observations of Shri 
Krishnamacliari, one oftlie mam architects of the Constitution, have 
relevance. Speaking in the Corutituent Assembly on November 25, 1949, 
he obsers'ed: 

In my mind there seems to be the possibility of only one power 
that has not been enumerated, which might be exercised in the future 
by means of the use of residuaty power, namelythe capital levy on agri- 
cultural land. This power has not been assigned either to the 
Centre or to the Units.* 

Thus in his view all other powers including the power of amendment had 
been provided for by the Constitution spcciScally. Indeed, could it be 
said that the Constitution makers were not conscious of the necessity of the 
amendment of the Constitution to suit it to the changing conditions of 
life? Obviously not. From the extract of the speech of Dr. Ambedkar 
given above it is abundantly clear tliat the arclutects of the Constitution 
were fully aware that they could not bind all the future generations by the 
Constitution drawn up by them and that for that reason they had made 
provuion for its amendment in the Constitution itself. If they were doing 
so, then it would not be reasonable to assume that in the part e.Tclusively 
devoted by them to the subject of amendment they contented themselves 
with laying down the procedure only and did not confer the power to 
amend. By the very fact that a wholly distinct part was devoted 
to the amendment of the Constitution, it is obvious that it was 

4. VoLXr.No. ll,p.953. 
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intended to deal exclusively with the power and procedure of amend- 
ment. If they had not intended to give constitutional amendment a 
distinct status they could well have added a provision to article 100, 
providing for a special majority for any question relating to constitu- 
tional amendments. In this connection, the observation of Dr. Ambcdkar 
in his speech in the Constituent Assembly on November 25, 1949 to the 
effect that "The Assembly has not only refrained from putting a seal of 
finality and infallibility upon this Constitution by denying the people the 
Tight to amend the Constitution” is significant though not conclusive. It 
would appear from this remark that the right to amend the Constitution 
had been granted hy the Constitution itself. Dr. Ambcdkar, no doubt, 
speaks of the people having this right. But the people speaking through 
their Constituent Assembly had by the Constitution given to themselves, 
spoken that this right was to be exercised by them in accordance with 
the procedure laid down in article 368, that is to say through the Parlia- 
ment. In this connection, attention may be drawn to the further obser- 
vation of Dr. Amhedkar while amplifying the remark relating to the 
right of the people to amend the Constitution. ITc said that the Assembly; 

has provided a most facile procedure for amending the Constitution. 
1 challenge any of the critics of the Consiiiuticn to prove that any 
Constituent Assembly anjnvherc in tbr world has, in the circums- 
tances in which the country find» iuelf, provided such a facile 
procedure for the amendment of the Constitution. Those who arc 
dissatisfied with this Constitution luve only to obtain a 2/3rd xnajo- 

nty to amend it. 


therefore, that in making this observation he was 
Dower t * ^ A ° U procedure to amend but also the right and 
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within entry 97 in list I of Schedule VII to the Constitution or to be 
covered by article 243 read with article 245- 

Have they TOAdc this intention clear from tl\e terms employed in 
couching article 363? \S'ith due deference to the Court they have. In 
the first place the expression "passtd in each House by a majority of 
the total membership of that House and by a majority of not Jess 
than nvo-thirds of the members of that House present and voting” 
indicates that each House has the power of passing or rejecting the Bill 
introduced for amending the Constitution- A Bill to amend the Constitu- 
tion maybe introduced in an unauthorised body, but since it has no 
authority it cannot be passed by it so as to have any eHect- It is only 
W’hen the concerned body has the pow'er to pass the Bill that its act of 
passing the Bill can have any effect 5n law. 

It is obvious from the use of the expression “when passed” that 
what was intended was (hat the Bill to have any effect, each of the Houses 
must have exercised the power of duly considering it and approving it 
with or without changes. Besides, as Justice Wanchoo observes, the 
use of the expression “the Constitution shall stand amended in accordance 
with the terms of the Bill”, indicates the grant of power to the Parliament 
to amend tht Constitution. 

Indeed, if it had been intended that the constitutional amendment 
should be put on the same footing as ordinary law, then there was nothing 
to prevent the Constituent Assembly from adding a clause to article 245 to 
the effect that the Parliament may make law to amend tht Constitution 
in accordance tvlth the procedure laid dotvn in article 368. If the Consti- 
tuent Assembly had intended to lay dotvn only (he procedure to amend 
the Constitution in its part XX, then conscious as they were of the neces- 
sity of amendment, they would have made such a provision for granting 
the power to amend by law the Constitution rather let it be inferred 
from the articles and clauses relating to residuary powers. In that 
case there would have been no necessity to add the expression '‘subject 
to the provisions of this Constitution” to the clause relating to the 
amendment of the Constitution for any law made by the Parliament under 
that provision would have been void if it were inconsistent Avith the 
provisions of article 13(2). 

If article 245 (I) were intended to grant the power of making laws 
to amend the Constitution, then it would appear to be clumsily worded 
because it commences with the exp res s ion “Subject to the provisions of 
this Constitution”. As already stated, this expression would not be 
requisite to attract the provisions of article 13 (2) to any law amending 
the Constitution which was inconsistent to the former. It has not been so 
lar held that the law amending the Constitution cannot amend the other 
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LmiLdcAptcLion indicates that comtimtioml amendments were mt 
tended to be covered by it. With due deference to the op.nmu of the 
Sotity of the Com., it tvonld appear that attiele 368 grants the power 

to amend and lays down the procedure to be followed. 


The second reason which has weighed -vi.h the nsajority of the 
Court in holding that a constitutional amendment is law within the 
meaning of article 13(2J is that the amending process is the Icgislaavc 
process as laid down by the Constitution and the product of that 
process can be nothing but law. The Chief Justice observes that “the 
amendment can be initiated by the introduction of a Bill, it shall be 
passed by two Houses; it shall receive the assent of the President." These 
arc well-known procedural steps in the process of law making. Indeed, 
this court in Shankari PrAseJ's case brought out this idea in clear terms. 
It said, "In the first place it is provided that the amendment must be 
initiated by the introduction of a Bill in either House of Parliament, a 
familiar feature of parliamentary procedure \tf. article 107(1) which 
says a Bill may originate in either House of Parliament). Then the Bill 
must be passed in each House— just what the Parliament does when it is 
called upon to eiercUe the normal legislative function ^article 107 (2)]; 
and finally the Bill thus passed must be presented to the President for 
his assent— again a parliamentary process through which every Bill 
must pass before it c.an reach the Statute Book tarticle 111). We thus 
fmd that each of the component units of Parliament is to play its allotted 
part in bringing about an amendment to the Constitution. The Chief 
Justice observes in GolaknatlCt case that; 


If amendment is intended to be something other than law, the con- 
stitutional insbtence on the smd legislative process is unnecessary. 
In short amendment caimot be made otherwise than by following 

the legislative process The imposition of further conditions 

IS only a safeguard against hasty action or a protection to the States, 
but does not change the Ic^slatlve character of the amendment. 

He proceeds to reinfoice this conclusion by reference to articles'S and 
169 and para 7 of the 5th Schedule and para 21 of the Sixth Schedule' 
to the Constitution which pronde for alterations to be effected in the 
Constitution. These amendments, the Chief Justice observed, “under the 
said provisions can be made by the Union Parliament by simple majority." 
Such amendment is law made by the Ir^klative process and that but for 
the fiction introduced it would attract article 368. That some amend- 
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mcnt require a special majority does not change the character of the 
process by which they arc made. The Chief Justice, therefore, concludes: 

that amendment either under article 368 or under other articles 

are made only by Parliament by follosving the legislative process 

adopted by it in making other law. In the premises an amendment 

of the Constitution can be nothing but law. 

It may be submitted with due respect that the court in Shankari 
Prasad's case did not definitively state that the process prescribed under 
article 368 was not distinct from the ordinary legislative process. The 
court only brought out the parallelism between the two processes but did 
not pronounce them to be identical. That the two processes are not 
identical is evident from the fact that there is no provision for the resolu- 
tion of differences between the two Houses of Parliament on a Bill in so 
far as a Bill amending the Constitution is concerned. In the case of Bills, 
not dealing with the amendment of the Constitution, such differences 
must be resolved by the holding of a joint session of the two Houses under 
article 108. This difference makes a vital distinction between the simple 
legislative process and the process for constitutional amendment. In the 
case of a simple law, the will of majority in the joint session of the two 
Houses prevails. In other words the House of the People can, in certain 
circumstances, get its will made into a binding law even though a majo- 
rity in the Council of States were opposed to it. But in the case of the 
constitutional amendment such cannot be the case. It is true that in 1951 
the Provisional Parliament passed the Constitution (Ist amendment) Act 
even wlicn it consisted of one House only. But It did so on account of the 
adaptation made in article 368. If that adaptation had not been made, 
it could not have acted even though it was, in a sense, a successor body of 
the Constituent Assembly. The fact is that as article 368 stands today 
it provides for a process which though parallel in certain respects 
to the legislative process is also different from it in at least one vital 
respect. It does not permit even a contingent supremacy of the House of 
the People in the matter of constitutional amendments. It is not a 
distinction wllhout any substance. This distinction gives to the Council 
of States an equal status with the House of People which the former does 
not have in relation to ordinary bills because in the latter case it is possi- 
ble that on account of its smaller numerical strength it would be possible 
for a majority of the House of People to override the Council’s opposition 
to an ordinary bill. 

Besides, it is clear from the scheme of the Constitution that some 
changes therein have not been given by the Constitution makers the 
character of a constitutional amendment. The fact that these changes 
can be effected by simple legislative process docs not go to prove that the 
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process of the constitutional amendment is nothing but purely and 
simply a legislative process. The fact that the adoption of the simple 
legislative process is not adequate for effecting a constitutional amend- 
ment is clearly emphasised by the specific provision that such changes 
arc not to be deemed to be amendments of the Constitution. The 
tiition makers felt that certain changes of minor importance should be 
left to be dealt with by the Parliament qua legislature. But m the 
case of other clunges they felt that the Parliament should act as a con- 
stituent body so that the attention of the people may get drasvn to the 
amendments proposed in the Constitution and their opinion may have its 
effect on the deliberations of the Constitution amending body. In this 
connection, attention may be drawn to the dual role svhich the Constituent 
Assembly itself had. It was drawing up a Constitution for India and 
was also acting as a legislative assembly for passing laws for the country. 
Indeed, when sitting as a legislature it could not have even by a unani- 
mous voting made a single constitutional provision svhile It did make 
constituliomal provisions by simple majority when sitting as a Constitution 
making body. Authorities on constitutional law and practice recognise 
that the same body can have different functions to perform. These may 
be eonstituent, legislative, financial or in some cases executive in character. 
The Parliament in our country performs both legislative and financial 
functions, It stands, therefore, to reason that in inserting part XX in the 
Constitution, the Constituent Assembly gave the role of the Constituent 
Body to the Parliament in so far as amendmenu to the Constitution were 
concerned, and laid down a spedal procedure to be follosved by the 
Parliament when acting as a consiiiueni body. Indeed, the difference of 
phraseology between the article which lays down the legislative procedure 
and article 363 indicates that the Constitution makers did not treat the 
latter as a mere legislative process. Article 360 docs not s.ay that the 
President shall declare either that he assenu to the Bill or that he with- 
holds assent therefrom, nor does it give a power to the President to return 
Bill relating to constitutional amendment to the Houses with a message 
recommending any amendments therein. It is. therefore, a moot point 
whether the President W the right to withhold assent, once a 

bill proposing an amendment to the Constitution and passed by two 
Houses of Parluamcnt, is presented to him for assent. It rruv be stated 
,1, a, article 368 ™t oaly pr„id„ fo, a,p„ia, J ; 

ccadiircrcncca hcrtapcn... !»»>”■» of the dilTcrcn, „rra.lia. 

ment in the matter of having a say in reeard to , . 

mean. Conecqucally. the ttro proccoc are dUUnct frere ca “r”"'"'' 
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mcnt it would be void, but if it passes the same Bill by giving the appella- 
tion of constitutional amendment by a mere two-thirds majority it \vouId, 
if the view that the process prescribed under article 368 is not legislative 
process ^^’cre to be accepted, be quite valid. The Court feels that the 
Constitution mahers could not be deemed to have intended to create 
such an anomaly. In this connection, however, it is submitted with due 
deference that if viewed in the light of the tivo capacities of the Parlia- 
ment it does not appear in fact to be an anomaly. It is well known that 
the same attention is not pven to a mere I^islative measure as is given 
by the people to an amendment proposed in the Constitution. So the 
appellation of a Bill has its own significance from the viewpoint of the 
coming into play of public opinion in regard to the measure on the anvil. 
Besides, a different capacity makes a vital distinction. If all the members 
of a legislative body sitting as a committee take a decision, then it docs 
not become the decision of the House as such. But a decision by mere 
majority taken in the House is a decision of the House. It is the capacity 
in which a body acts that is material. Article 368 gives the Parlbmcnt 
the capacity of a constituent body in the matter of effecting amendments, 
and as such they can do by a two-thirds majority what the same body in 
a difTerent capacity may not be able to do by anunanimotu vote. This 
would be evident from the convene case in which a change in the Consti- 
tution were to be made under article ‘t(l) by a unanimous vote of the tsvo 
Houses of the legislature. Even If that were so, it would not acquire the 
status of an amendment to tlie Constitutioo even though a 2/3rd majority 
is required for a constitutional amendment under article 368. 

Finally, it has to be kept inviesv that the language used in article 
368 is unqualified. It does not csclude from its purview Port III which 
relates to fundamental rights. If it had been the intention of the Constitu- 
tion makers that the fundamental rights should be placed beyond the 
reach of the Parliament, they could wdl have added a second proviso to 
that article making this intention clear. In regard to certain provisions 
the Constitution makers held that the States had a vested interest io them, 
and consequently, they made a provuion that no change should be made 
in tljcm iinJesi a majorit)’ of States consented to that change. AJJ the 
entrenched provisions specified in article 368 are those io which States 
have vested interest. This is true in regard to the constitutional provisions 
relating to the Supreme Court and the High Courts. States have as much 
vested interest in tlicm as the Union can have. Indeed, one of the essential 
factors whidi make possible the establishment of a federation is the estab- 
lishment of an impartial judiciary to adjudicate in all matters which arise 
between the Union and the constituent units. So States insist that they must 
have a say in every constitutional provision afleeting the Judiciarj*. Such 
consent of the States is helpful io the continued maintenance of the Union. 
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process of the constitutional amendment ii nothlnq but purely and 
simply a legislative process. The fact that the adoption of the simple 
legislative process is not adequate for effecting a constitutional amend- 
ment is clearly emphasised by the specific provision that such changa 
arc not to be deemed to be amendments of the Comtitution. The Consti- 
tution mahers felt that certain changes of minor importance should be 
left to be dealt with by the Parliament qu.a legislature. But in the 
case of other changes they felt that the Parliament should act as a con- 
stituent body so that the attention of the people may get drawn to the 
amendments proposed in the Constitution and their opinion may have iu 
effect on the deliberations of the Constitution amending body. In this 
connection, attention may be drawn to the dual role whicli the Constituent 
Assembly itself had. It was drawing up a Constitution for India and 
was also acting as a legislative assembly for p.issing laws for the country. 
Indeed, when sitting as a legislature it could not have even by a unani- 
mous voting made a single constiiution.\l provision while it did make 
constitutional provisions by simple majority when sitting as a Constitution 
making body. Authorities on constitutional haw .and practiee recognise 
that the same body can have different functions to perform. Tlicse may 
be constituent, legislative, financial or in some e.ases executive in cliaracter. 
The Parliament in our country performs both legisl.atlvc and financial 
functions. It stands, therefore, to reason that in inserting part In the 
Constitution, the Constituent Assembly gave the role of the Constituent 
Body to the Parliament in so far as amendments to the Constitution were 


concerned, and laid down a special procedure to be followd by the 
Parliament when acting as a consruueni body. Indeed, the difference of 
phraseology between the article which lays down she legislative procedure 
and article 36Q indicates that the Constitution makers did not treat the 
lattwasamcrc legislative process. Article 3C8 does not s.ay that the 
President shall declare either that he nssents to the Bill or that he with- 
holds assent therefrom, nor does it give a power to the President to return 
Bill relating to constitutional amendment to the Houses with a mess.nge 
recommending any amendments therein. It is, therefore, a moot point 
^“'dent would lave the right to withhold assent, once a 
hiW proposing an amendment to the Constitution and passed by two 
Houses or » preseuted to him for oiseot. It ttuiy he .toted 
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effcclivc as the same reasoning wouJd apply against that AssembJy 
actions as the Court has applied against those of the Parliament. It \vou! 
also be a constituted body and could not have greater potvers than tl 
constituent body namely the Parliament itself. A way out is, thercfori 
needed so that peaceful progress in the economic and social order could 1 
ensured. 


56 nmDASKNTAI.X10KHA.1D COKm-mriOIAD ASlEIDKtII 

The maintenance of the Union » an objective of lupceine importance for 

on it, maintenance dcpenh all the benefit, that accrue to the "f 

India It is an objective for >vliich restrictiotw may be legally placed on 
the rights of the citizens and for which they may be ashed to^ risk their 
lives. In comparison to thU object, the rights of individual citizens have 
only secondary importance. TI»e Constitution makers very naturally 
added a proviso to article 368 to ensure special protection to all the pro- 
visions in which the States had a vested interest. Indeed, if they had 
not done so. they would have permitted the Union unilaterally to effect a 
change in the relations established by the Constitution between the Union 
and the States, even in the teeth of the opposition of the latter. But 
that would have created the danger of the Union breaking up. The 
Constitution inaken have guarded against this danger by means of the 
proviso to article 368. 

But the Constitution makers did not and could not give the 
fundamental rights a higher st.alus than they had given to the 
provisions liaving .a bearing on the continuance and permanence of the 
Union. These rights could be suspended or abrogated as occasion 
demanded without any risk to the continued existence of the body politic. 
So they did not entrench them against a constitutional amendment. It 
was considered by the Constitution makers that these rights would be 
sufficiently safeguarded if they were enuenched against the day-to-day 
legislation or executive actions of the governmental authorities. But they 
did not entrench them against a constitutional amendment for the simple 
reason that in the social and economic circumstances prevailing in the 
country it was incviuble that the StaJv may take action to abrogate at 
least one of the fundamental rights in order to make it possible for the 
vast majority of Indian citizens to enjoy a fuller, and a more dignified, life 
than what was already available to them. Indeed, most of the constitu- 
tional amendments have been in relation to the right of the property 
which as Justice Hidayatullab concedes is the weakest right. Tliey 
luve been passed with the object of abolishing the economic inequi- 
ties that afflict the present day Indian society. The Constitution makers 

intended as is evident from the ‘Directive Principles of State Policy’ that 

the bmte musUake steps to prevent concentration of wealth and for an 
equitable distribution of the same amongst Indian citizens. This is what 
the various constitutional amendmenu have sought to achieve. By giving 
howevw, the fundamental right, including the right of property, the chara- 
thr n Placing them beyond the reach of the Parriament, 

the Court has m eff^t made itself the protector ofthc vested interests and 
^ ^ »^^der being changed by consti- 

of a CoStT'’ *«ggeted by the Court, namely, the convening 

of a Constituent Assembly under an Act of Parliament can hardly be 
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how the world shall be governed, cr who shall govern it: and there- 
fore all rjch clauses, acfa or dcdaratioas by svhlch the maicrs of 
them attempt to do on what they have ceither the right cor 
the power to do, nor take po^ve^ to execute, are in thcmsd>-e5 
null and TOid. Evers* age and generation must be as fire to act 
for itself in all cases as the ages and gencratioas which preceded it. 
The s'anity and presumption of governing bej'oad the grave is the 
most ridiculous and insolent of all tjrannics. Man has no jropcrtj* 
in man; nether has any generation a property in the generations 
Avhidi arc to follow. The Paiiiament of the people of 1653 or of 
any other period, had no more right to dispose of the people of the 
present day, or to bind or control them in any shape whatever, *hr»Ti 
the Parliament or the people of the present day have to dispose of, 
bind or control those who are to IKx a hundred or a thousand 
years hence. 

Same were the vietrt expressed by the Framers of our Constimdoa 
when the relevant provdsioas of the Draft Coastifutioa s^T^e being consj* 
dcred in the Coesdtueat .Assembly. Dr. Ambediar, s^hile speaking in the 
Constituent .Assemhlv on November 25, 1&59 said: 

The assembly has not only refrained from putting a seal of finality 
and infallibility upon this Constltutioa by dem-ing to the people the 
right to amend the Consdnition as in Canada or by making the 
amendment of the Consituaon subject to the fulfilment of extracedi- 
cary terms and conditions as in Atomo or in Australia, but has 
provided a most facile procedure for amcading the Consdtution. I 
challenge any of the critics of the Conrtitutioa to pro^-e that any 
Constituent Asremhly anj-where in the world has, in the esreums- 
tanccs in which this country finds itself, provided such a facile 
proccdiue for the amendment of the Constitution. 

Pandit Jauuhar Lai Nehru speaking in the Constituent Assembly £a 
this regard said: 

.And remember this that while we want this Coustituticn to be as 
soJidand ns permanegl a smicJurc as wccaa rakeit, nrsvrtbeless; 
there is no permanence in Constitudoas. There should be a certain 
flciibnity. If you make anythix^ rigid and permanent, you stop a 
Nation's growth, the growth of Bring vital orgazuc people. Therefore, 
it has to be fieriblc. 

Another reason for having a power of aaeasdment in a Coastimtion 
is that the amending powo" op era t e s as a safety valve to enable the 
Constitution to be adjusted to the ehanghig requirements of the society' 
peacefully and to prevent the overthrow of the Government and destruc* 
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Parliament’s Power to amend 
Fundamental Rights 

•X. C. CHATTERJEE, M.PA 


fpms CONVENTION ON the Constitution has been convened to dis- 
cus, the subject ot fundamental right, and comtitntional amendment. 
Sunr™?c ^ f."™ due >0 Ihe recent Judgment of the 

d«ed” e^con'%S Court comb 
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BilltoclarirvthenQsitmna a. j Constitution. A Private Member’s 
to all the provision, of 1 "".**at ^wer of amendment extends 

rights ha, been referred to a a ®Pt*'tntion including the fundamental 
deal with the decision of Ihe Sn 've should 

Bill pending In Parliament case and the 

tion. I would like tonoint ^ ^^'cnding article 368 of the Constitu* 
ment in a ‘Written Constitution’' ' ' of the power of amend- 
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Having considered the importance of the power of amending the 
Constitution, and having pointed out that fundamental rights are not so 
sacrosanct as to be above the said power of amendment, I will now 
analyse the Judgment of the Supreme Court in Golak Nath’s case. 

Before Gotak Nath's case the Supreme Court had considered the scope 
of the power to amend the Constitution. In two earlier cases, it had held 
that the power conferred under Article 368 of the Constitution was wide 
enough to include the power to amend the fundamental rights contained 
in Part HI of the Constitution. In Golds Nath's case the view of the 
Supreme Court may be analysed as under: 

(i) Five learned judges (Wanchoo, Bhargava, Mittcr, Bachawat, 
and Ramaswamy) held that the power of amendment of the 
Corutitution conferred by article 368 is unqualided and absolute. 

(ii) Five learned judges (Subba Rao C.J., Shah, Sikri, Shclat and 
Vaidialingam JJ) held that article 368 does not confer any 
power of the amendments of the Constitution, but only fays 
down the procedure for such an amendment. The power to 
amend the Constitution is contained in the Residuary Clause 
(Article 248, Entry 97 of Lbt I) read with Article 245 of the 
Constitution. They, therefore, held that every amendment of 
the Constitution is a law and b subject to article 13 and Parlia* 
ment cannot amend any other fundamental right contained 
in Part III. 

{iii) One lc.arned judge (Hidayatullah J.) has said th.it the funda- 
mental rights arc outside the amendatory process If the 
amendment seeks to abridge or take away any of the rights. 
According to him it b a mistake to put the right to property as a 
fundamental right in Article 31 and that it was put there under 
the dead hand of Sec. 299 of the Government of India Act, and 
that the power of amendment docs not fall in any of the three 
legislative lists, but is jhi genm'i. 

The aforesaid analysis of the various judgements in Golak Nath’s case 
will show that there b no clear cut majority for the view expressed by 
Chief Justice Subba Rao, or the vietv expressed by Wanchoo J. and other 
Judges supporting him. 

I may point out some of the fallacies in the Judgments of the Chief 
Justice Subba Rao. In my view the basic error in the approach of learned 
Chief Justice b that he has eliminated the well known dbtinction between 
the constituent power and legblative power. The constituent power b 
a posver which b above the Constitution and not subject to limitations in 
the Icgblatlon. The legblative power, on the other hand, b always sub- 
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t!on of the whole Constitution by a revolution. Chiefjustice Subba Rao, 
speaking for himself and four other learned Judges of the Supreme Court, 
seems to proceed on the basis that enforcement of the pros’Isions of the 
Constitution can ne\-cr bring about a revolution and that history shows 
that revolutions are brought about not by majorities but by the minorities 
and sometime by military coup. I fail to understand the reason of the 
learned Chief Justice. In my view the situation can arise svhen as a 
result of the changing social conditions the pro\‘isions of Constitution which 
were framed under a particular set of conditions may become so unjust 
as to operate inequitably against a major section of the population of the 
country forcing them to revolt against such a Constitution and to ask for a 
new Constitution more suited to the changed social conditions. History 
shoxvs that revolutions take place when the lasvs fall to keep pace svith the 
changing social conditions and enforcement of the said law leads to Injus- 
tice and oppresrion. 


^ H.^ing pointed out the Importance of power of amendment in a 
WTitten Constmition, I would now e.\anune the question whether there is 
anithing in the Chapttr nhtm; lo fimdamental rights svHcIi should 
be so sacrosanct as to be beyond the power of amendment. 


fuudameatal rights are tights which the Stale has chosen to confer 
emnirs.'"”’ “ ™~>h and proper functioning of the State 

justice or oppression which may in the end 
MM X ohr, “fist Government is, however, to 
cMnt to Sr T of the Constitution 

r!; bl'S'u'u Puliuy’. One can visualize that 

afetterinthc upurate as an impediment or 

the Comtimtioa au°di„“hl° evm, h ““P'“ 1''°' 

the provisions of the fundam.n. i • u necessary to amend 

its obligations. Any 

in such a situation may learf fundamental, rights 

may assume such a nronort’ social inequalities which 

As an illustration, I may no' *** endanger the whole Constitution, 
conditions of the masses improve the economic 

measures for the abolition of ** ””*^*0' the State may have to resort to 
tries, acquisition of nronerr nationalisation of various indus- 

thc State may not be In a i^’i^ ®®eial purposes, as slum clearance, and 
svhose property has been ta^* *? compensation to the person 

property* guaranteed under that event, unless the right to 

amended, it may not be txks^^I f t Constitution u not suitably 

to achieve econojuj^. and sor‘*i ” lo carry out its policies and 

our Constitution. equality which is the basic postulate of. 
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I agree with Mr. Seervai that it is difficult on principles to under* 
stand how If a freely elected Parliament cannot be trusted to amend 
Part III as provided by article 368, another body set up by the same 
Parliament can acquire higher authority. 

Thus, a Constituent Assembly is either legally impossible or wholly 
unnecessary. 

Therefore, the position should be authoritatively clarified and in 
my humble submission there should be a reference to Supreme Court 
under article 143 for a final and authoritative clarification of the debata- 
ble issue as to whether Parliament can amend the fundamental rights. 

ANNEXURE^ 

I have carefully analysed the implications of the recent judgment of 
the Supreme Court on the Seventeenth Amendment in Golak Xalh v. Stale 
of Punjab of February 27, 1967. A sharply divided Court by a slender 
majority of one has declared that Parliament will have no power from the 
date of decision to take away or abridge a fundamental right even by an 
amendment of the Constitution. The inevitable consequence is that this 
decision has paral)'sed the Parliament to make suitable amendments in case 
amendments are at all considered necessary after the emergency is lifted. 

It must be remembered that during the period of eme^ency the 
enforcement of fundamental rights alone was suspended. The violations 
of fundamental rights during the period of emergency were not valid. 
The State and its officers, therefore, continued to be liable for their uncons- 
titutional acts. Once the emergency' is svithdrawn suits for damages and 
complaints for criminal action for breach of fundamental rights during 
emergency can be filed in Courts by persons whose fundamental rights liad 
been violated. This is the view taken by Chief Justice Gajcndragadkar, 
presiding over the Constitution Bench in the DIR case. 

When the demand for lifting the emergency was gaining momentum 
the constitutional pundits had advised your Government to amend the 
Constitution to provide for Indemnity for violation of fundamental rights 
because a mere siupension of the remedy for the enforcement of funda- 
mental rights during the emergency did not take away the illegality of the 
violations of these rights. 

Now that the emergency has continued for over four years the State 
has increased its liability by the continued violation of fundamental rights. 

If the judgement is good law. Parliament is powerless to exercise iu 
amending power to provide for Indemnity to get rid of this liability and we 

t Copy ©r ihe letter prejcnted to ilw Proaenl cf lodU, Dr. S. RadlislrUbnin by 

Shrl N. a Clutteijrr. P. oa S/44-1967. 
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ject to the limitations which arc imposed by the various provisions of the 
Constitution. The result of putting the power of amendment in the 
legislative power under article 248 read with Entry 97 of List I would be 
that every amendment of the Constitution would be unconstitutional and 
void because, the legislative power is always subject to the provisions of 
the Constitution and law amending the Constitution is bound to be in- 
consistent with the provisions of the Constitution as it stood on the date of 
the amendment. 

I agree with Mr. Seervai in his expressions in liis recent book on the 
Constitutional Law of India* that; 

(i) it is necessary to express the final opinion whether Part III can 
be legally amended; 


(ii) 

(hi) 


power to amend the Consfituticn cannot be a residuary power 
or legislation contained in Entry 97 of List I; 


t e sign^cance of article 368 and the great importance in 
ovi.T*t, of the proviso in that article has been 

follSg hta, 


^ ^ in holding that no Constitution 

p ovidtng tor amendment contained a clause like article 13(2)'l 

Jndg2rh“uppt‘edhfmderr'“"^ 

ofamendmentofthetv^r. 

Judiciary can ho!a *‘**o*>on and to its Parliament. No 

of the majority The Judgment 

,u. „ ^ "consideration. 

Whereas Subba Rao C 1 « 

taken the view that there b n * Judges \vho agree with him have 

all, Justice HidayatuUah seein anwnd the fundamental rights at 

make a law for convokin? r the view that Parliament may 

■nny amend the fu„da„o„,,,‘* .^ lysenibly “"d that Assembly 

by resorting to such a procedn*^ n' objection to the said view is that 
It cannot do directly and that ’ W'h be doing indirectly what 

that the Constituent Asscmbter'L!!°^P“"““'*^® Secondly, I think 

would be an ‘Authority’ under a law made by Parliament 

«hc!e 12 of the Constitution the meaning of the 

Assembly would equally by vnM made by the Constituent 

r void undttarticle J3(2) 
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by thcJudjB who constituted the majority that the conc^t of funda- 
mental rights is susceptible to undergo rerolutionary changes. Justice 
Hidaj'atullah has indeed underlined the dymmic character of fundameotal 
rights. 

The tentative opinion of the Chief Justice and Justice Hldayatullah 
that a law can be made by Parliament convoking a Constituent Assembly 
radically to alter the fundamental rights are open to serious olyectiocs on 
grounds of Ic^c and jurisprudence. The Chief Justice has rightly given 
this opinion with express reservations that he was not a final 

pronouncement on this question. If Parliament cannot directly take away 
or abridge a fundamental right hoiv can it authorise its agent to do so 
merely by calling it a ‘Constituent Assembly'. The so-called Constituent 
Assembly created under a law made by Parliament will only be a consti- 
tuted body created by another constituted body and cannot be raised to the 
statiB of a Constituent Assembly. 

But Arithout finding an articulate mode of the exercise of sover e ignty 
of the people, how could the powe to ameid the Coastitutlos recognised 
by artide 368 be put under a restraint isa question which must be aanvered. 
I am inviting Your attention to serious questions of far reaching imp<»- 
tance for the future of this country in the hope that you vronld take suit- 
able steps immediately so that e me r g e n cy is not condnued for ever on the 
plea that the Government cannot expose itself to acrioas in Courts of law, 
and immediately wa)*s and means are found to put the sos'creign power to 
amcid beyond doubt. For this you may consider a rtfaence to the 
Supreme Court for an authoritative pronouncement on the mode avail- 
able for ameadment of the fundamental rights if ever amendment 
becomes necessary. The tentative opinions of the Chief Justice and 
Justice Hidayatullah that a law can be made by Parliament in exercise 
of its residuary powers under entry 97 m Listi convoking a Constituent 
.Assembly radically to alts' the fundamental rights are open to serious 
objecdoas on grounds of lo^c and jurisprudence. The GHef Justice has 
rightly given this opinion with express reservations that he was not 
making a final pronouncement wbetbo’ that could be done. One b tempted 
to ask : If Parliament cannot dbectly take away cr abridge a fundamental 
right how can it create an agent preciselv* to do what Parliament b for- 
bidden to do. hierely calling its agent a ‘Coasdtaent Asscmblj-* ivoald 
not do. Theso-callcd Cosstitoeot Assembly created under a law made 
by Parliament would again be a mere constituted body created fay another 
constiteted body and it cannot clrim the status of a Constituent Assenbly 
with powers to create or remeate a Constitution- A better rea di n g of 
artide 363 b that our Parliament, in addition to its Legislatnx funedon, 
was also constituted a constituent body perpetually in operation to keep 
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f«l apprehensive that the Government is likely to use it as a pretext need- 
lessly to prolong the continued existence of die proclaination of emergency 
which has long since lost its validity. 

It must not be undentood that Parlbment will condone all wrongs and 
crimes resulting out of violation of fundamental rights during emergency. 
But that is not to say an absolute power of amendment even in respect of 
fundamental rights can be denied to a sovereign nation. Situations can well 
be conceived when fighting against a powerful enemy over a long number 
of years the citizens of this country lost their liberty, life and properly by 
inevitable acts of the State which were not consistent with their finda- 
mcntal rights, enforcement ofwhich had been made unenforceable during 
the period of emergency. In such situations the sovereign power to amend 
the Constitution must be available to the nation so that this nation may 
decide justly the extent of the liability it can honour and get rid of the 
liability which it finds impossible to honour on a fair democratic judgment 
by a sovereign body. The case of the present emergency stands onadilTercnt 
footing altogether. The then Law Minister had gone on rccordl to assure 
the country that this nation was solvent enough to pay full danuges for 
violation of fundatnenial righu during the period of emergency. 

The citizen has thus been exposed to the risk of Your Government 
continuing the proclamation of emergency on the ground that the Govern- 
ment is afraid of exposing itself to a large number of action in Civil and 
Criminal Courts. 

Nodoubtthecitizcnisemitledtohis fundamental rights bclngres- 

pected but he wants his sovereignty too. The sovereignly of this nation has 
been put under a restraint on a novel reading of our Constitution at variance 

wth the unanimous view taken by the Supreme Court in SharULcri Prasarj 


The country must have some means of gelling rid of the drastic con- 
scquencttofsuchavicwifimesuUisgoingtobe that emergency can be 
continued for ever because unless Constituent Assembly is convened and 
ri ^ recreated there can be no amendment of fundamental 

The eouetry ennot «eit 

that long for emergency to be lifted. 

lifted ittipojsiblc .tEuatlon. 1 demand that emcrecncy must be 

this nation ‘he sovereignty of 

Mbrlo To den, the potmr to amend the Cktost!- 

sovereigntv to m 7 ° >» the Constitution is to deny 
shockedtlittl^^‘“'’^e^i“‘"■ The people of India will rightly feel 
The people of Ind ”'"' “‘^^“"'^emental tights has cost them their sovereignty. 

“•™‘'ti to give themselves fueda- 
■gets »„h no power to alter them in future. It is not denied even 
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Discrimination Perpetuated — 

A Consequence of Golak Nath’s Case 

•B. ERRABBI\ 


rpHE RECENT PRONOUNCEMENT or ihc Supreme Court in Golak 
V. Start 0 / Punjai ha.i taken many by surprise though for quite a 
few it is a welcome decision. The most important thing about this decision 
is that unlike the earlier decisions, it has attracted the attention of the 
whole country. As the issues involved in this case are many I propose to 
confine myself to one aspect, namely, the effect of this decision on the 
capacity of Parliament to implement the economic ideals set out in article 
39(b) and (c) of the Constitution. 

Seventeen years after the commencement of the Constitution the 
Supreme Court has chosen to declare that Parliament has no power to 
amend the fundamental rights. This declaration will have far-reaching 
effect on the competency of PatUamcnt to implement the provisions of Part 
IV of the Constitution. The constitutional goal of economic justice set out 
in the Preamble is worked out in detail in Part IV of the Constitution. 
Article 39, inter-alia, enjoins the State to direct its policy towards securing 
prevention of concentration of wealth and means of production, and uti- 
lisation of the material resources of the community for the common good. 
As against these directives, the Constitution has guaranteed to every citizen 
the right to acquire, hold and dispose of property subject to reasonable 
restrictions which may be imposed by the State by law in the interest of 
the general public.^ Further, in order to secure social and economic justice 
to all its people the state is given the right to acquire the property of the 
individuals subject to certain safeguards guaranteed by the Constitution,* 
However, this power of the State is limited by article 13(2) which 
states that the State shall not make any law abridging or taking away any 
of the fundamental rights. Thus, it may be seen that on the one hand the 

f Lecturer in Lavr, Delhi Uflbmitjr. 

1. SmM. 19(1) (f). 

2. S4i Art. 31. 
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the Constitution alive and absorb all necessary changes. That is the view 
taken by five Judges tvho diflered with ihe majority. 

Without finding an articulate mode of the exercise of sovereignty of 
the people, how can the power to amend the Constitution recognised by 
article 363 be put under any restraint is a question which must be 
answered? I am inviting your attention to serious questions of iar* 
reaching importance for the future of our dynamic democracy in this 
country. I hope that you would take suitable steps immediately so that 
emergency is lifted and not continued on tliat plea that the Government 
cannot expose itself to actions in courts of Jaw. Ways and means mtof 
be found to put the sovereign power to amend the Constitution in all its 
common omnipotence beyond doubt. For this you may seriously consider 
a reference to the Supreme Court for an authorititive pronouncement on 
the maciiinery available for the amendmeat of the fund.amcntal rights, if 
ever amendment becomes necessary. 

To my mind the Supreme Court has made no answer to this para- 
mount question, which must be answ'cred if we are to survive as a 
Sovereign Democratic Republic under the Constitution solemnly adopted 
by the people of India. 
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bchwnthejudiciaryand Parliament and that this decision of the Supreme 
Court in Golak jV^ih's case is the culmination of this long dra\s'n tussle. Not 
long ago, tlie Supreme Court in fafrarefaV case* examined the question of 
compensation in the light of 4th amendment only to declare that even after 
4th amendment the State shall have to pay the market tulue of the pro* 
pert)' at or about the time of its acquisition. It Is needless to say that this 
interpretation of the 4th amendment would render it redundant. If the 
attitude of the judiciary- towards the right to property is not modified so as 
to allow P.irliament to have &ec play within the permissible limits setout 
in Part III, it would be impossible to achiex’e the constitutional goal of 
economic justice set out by the Preamble and Part IV of the Constitution. 
The judiciary* should have to modify its pattern of interpretation of the 
right to property. It will be better if the Supreme Court discards the 
dogmatic rules of statulorj’ construction while interpreting constitutional 
prosTsions. Many of the amendments would have been avTiided had the 
Judiciary hilcn into consideration the intentions of the Framers of the 
Constitution. On the contrar>% as the hi$tor>' of the three amendments 
shows, the judiciaiy has been trying to frustrate the intentions of the 
Framers especially ivlth regard to the DIrectn*c Principles. 

AsHIdaiUtullahJ, e.spreased in A'afAV case e\trj'thing would 
have been well had the Supreme Court construed article 31 differently. 
It should have shossm the same liberality to the right to propert>* as b 
shown to the right to liberty guaranteed under article 21 of the Const!* 
tution. After all, property comes only next to liberty in the heirarchy 
of fund.amentnl rights. 

Coming to the basic question, can the discrimination between land 
o^vne^s whose propert)’ b liable for acquisition under article 31-A without 
the payment of compensation and other property owners, c\*er be removed 
within the cxbtlng frammvork of Part III without amending any of the 
fund.-imcntal rights? I submit that this will not be possible within the 
existing frame\vork unless article 31 is again amended. But in riew of 
Go/al Xafh's case an amendment to article 31 will not be possible. Hence 
the only solution to this problem b to accept the amending power of 
Parli.amcnt in the Constitution as interpreted in Skaaiari PrasciTs case.* 
Short of amendment of article 31 or 31-.\, it^vill not be possible to remo\*e 
the disparity betis'cen land ossuers and other property osroers. At best, 
this disparity can only be reduced to its minimum provided the 
Supreme Court reconsiders its decision in I’^rarrla’# case in future. 


4. A. I. R. 1965. S, a 1017. 

5. A.I.R. 1951 S.C. 453. 
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Stale is enjoiaed to implement ccrtaiosocio-cconoinic values in Part IV, 
on the other hand, the State k prohibited from taking away or abridging 
the right to property. Realising that tvithin this scheme of the provisions 
of the Constitution it would not be possible to implement effectively the 
economic ideals laid down in article 39, Parliament has, on more than one 
occasion, taken refuge under article 368 to amend the right to property gua- 
ranteed under article 31 so as to bring it in tune with its agrarian reforms 
legislation. It is a matter of common knowledge that Parliament has been 
too busy in carrying out agrarian reforms to pay any attention to the other 
economic reforms such as acquisiHon by the State of urban and industrial 
properties for public benefit. As a result of tliis, today, there Is an unfair 
differentiation between land owners and other property owners. While 
landed property can he acquired by the State under article 31-A without 
paying any compensation the other property, i.e., urban and industrial 
property can only be acquired under article 31(2) on payment of full 
natkM value of the property ‘at or about’ the time of its acquiiition. 


rr . '""tequenee of the deciiioa of the Supreme Court in 

Colafc JteM'i case is that the ditcriminatocy treatment meted out to the 
land owners in the Constitution in the conrse of its -yorking is perpetuated. 
So long as this decision It binding Parliament cannot have the power to 
amend either article 31 or 3|.A. It will have to give effect to the goal of 
onomic justice only within the framework of Part III of the Constitution. 
be™,-H f”'o' > would like to submit is, oan it 

m utblnL^;,,? 1 '? '"‘"S 'Ofotm! with respect 

or 31 At Th' property m future without nmending either nrticle 31 
^ C ufErnuttive by Subba 

^’of Smt pSc 'l“t •'■ho Dircctive Priuei- 

ing fundamental ,ight^‘''^““^ wilhout taking or abtidg- 
the 19 vearq of tN- observation testify the past history of 

impleineltcd withn, p of the Constitution? If Part IV could be 

for the enactment of the'^th rights, what was the necessity 

in the areaofthcriehtlo “ *bat have been brought about 

for bringing out tlTrin^f^L y'^***^ P-H-ent solely responsible 

sible for these amendme“ ,”“l '“’’“i 

History would make Ip i, i ’ n submit that the past Constitutional 
Ut. 401 and ?7ramL three amendments, i.e.. 

the Supreme Court’s una^e.2!!lv.i ^ brought about only because of 
The history of the rlrm, o **>terprctation of articles 31 and 31-A.’ 
amendments would makcTL passing of the three 

make one feel that there is a constant tussle going on 
3. j . 
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The fundamental rights may now be grouped in three categories; 

Firit, rights such as those expressed in article 19 (freedom of speech, 
association, assembly, residence, movement within the Territory of the 
Union, and vocation etc.) in which the States’ rights to impose restrictions 
on the e.xercise of the rights conferred is already provided for. In the 
same category may be placed rights to life and personal liberty under 
article 21, subject to procedure established by law. Thus, to hangblack- 
marketcers in Chandni Ghowk would only need an amendment of the 
Criminal Procedure Code and the Pena! Code. 

Second, rights in regard to which there have been abridgements by 
Constitution Amendment Acts, which were held valid by erstwhile decisions 
relate primarily to rights to property abridged in the pursuit of an alleged, 
but presently inchoate, social order. 

Third, rights which fall outside the above two categories, such as 
equality before the law (article 14), prohibition of discrimination on the 
ground only of religion, race, caste etc. (article 15); abolition of 
untouchability (article 17); equal opportunities in mattera of public 
employment (article 16); freedom of conscience and freedom to profess, 
practice and propagate any religion (article 25); prohibition of tralBe 
in human beings and forced labour (article 23); and rights of reinorities 
to conserve their dbtinct language and culture of their o^^'n (article 29); 
and to administer educational institutions of their choice (article 30). 

Itiswell to bear in mind tlut (he rights classiliedas fundamental 
and falling svithin the tliird category above mentioned, in regard to which 
there is no express provision for abridgement or repeal, fall generally 
within the ambit of the “Universal Declaration of Human Rights” and 
correspond in particular to the rights declared in articles I, 2, 3, 5, 7, 9, 
13, 18, 19,20, 21, 22 and 29 of the Declaration, which was adopted 
by the General Assembly of the United Nations and to which adoption 
India was a party. Some of the rights relating to minorities also fall 
within the guarantees contained in the ‘Genocide Convention’, an in- 
ternational treaty subscribed to by over sixty nations including India. 
Both the “Declaration of Human Rights’’^ and the “Genocide Cbnventibn" 
preceded the adoption of the Constitution in November, 1949, and the 
Constitution must be read in the terms of the qualifications to 'absolute 
so\’creignty’ voluntarily surrendered by a free India, to enable her to sit 
in the comity of civilised nations and could not be unilaterally denounced 
ivithout exciting mternationa! issues. 

It is also well to recall that one of the first acts of the Constituent 
Assembly was to adopt unanimously, or near unanimously, the new 
virtually forgotten “Objectives Resolution” of December 13, 1946, which 
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The fundamental rights may now be grouped in three categories: 

First, rights such as those e:^essed in article 19 (freedom of speech, 
association, assembly, residence, movement within the Territory of the 
Union, and vocation etc.) in which the States’ rights to impose restrictions 
on the exercise of the rights conferred is already provided for. In the 
same category may be placed rights to life and personal liberty under 
article 21, subject to procedure established by law. Thus, to hang black- 
marketeers in Chandni Chowk would only need an amendment of the 
Criminal Procedure Code and the Penal Code. 

Second, rights in regard to which there have been abridgements by 
Constitution Amendment Acts, which were held valid by erstwhile decisions 
relate primarily to rights to property abridged in the pursuit of an alleged, 
but presently inchoate, social order. 

T/SiVa*, rights which fafi outside the above two categories, such as 
equality before the law (article 14), prohibition of discrimination on the 
ground only of religion, race, caste etc. (article 15); abolition of 
untouchability (article 17); equal opportunities in matters of public 
employment (article 16): freedom of conscience and freedom to profess, 
practice and propagate any religion (article 25); prohibition of traffic 
in human beings and forced labour (article 23); and rights of minorities 
to conserve their distinct language and culture of their own (article 29); 
and to administer educational institutions of their choice (article 3D). 

It is well to bear in mind th.at the rights classified as fundamental 
and falling within the third category above mentioned, in regard to which 
there is no express provision for abridgement or repeal, fall generally 
within the ambit of the “Universal Declaration of Human Rights’* and 
correspond in particular to the rights declared in articles 1, 2, 3, 5, 7, 9, 
13, 18, 19, 20, 21, 22 and 29 of the Declaration, which was adopted 
by the General Assembly of the United Nations and to which adoption 
India was a party. Some of the rights relating to minorities also fall 
within the guarantees contained in the ‘Genocide Convention’, an in- 
ternational treaty subscribed to by over sixty nations including India. 
Both the “Declaration of Human Rights” and the “Genocide Convention’’ 
preceded the adoption of the Constitution in November, 1949, and the 
Constitution must be read in the terms of the qualifications to ‘absolute 
sovereignty’ voluntarily surrendered by a free India, to enable her to sit 
in the comity of civilised nations and could not be unilaterally denounced 
without exciting international issues. 

It is also well to recall that one of the first acts of the Constituent 
Assembly was to adopt unanimously, or near unanimously, the new 
virtually forgotten “Objectives Resolution*’ of December 13, 1945, which 
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Amendment of the Constitution 
and Constituent Chaos 

•K. L. GAVBA\ 


TN CERTAIN QUARTERS, the recent pronouncements of the Supreme 
ourt on Fundamental Rights appear to have raised problems more 
'J' f Kerala, The judgmenl! 

tkY « from the Prime Minister to explain to 

j, , implications of the decisions and to suggest an 

the article 143 of the Constitution to 

SesStT r'f 0”'y ?»!>'«»> of finding a 

Pr^jdent to make the Reference, had for the time being deferred L 

feasabmwofthraN* to be concerned with: (1) the validity or 

that arc implied irthr-" amendment of fundamental rights 

whether article 368 of thr r ® Constituent Assembly; {2} 

Parliament may amend the p amended to clarify that 

away a fundamental right^ai,d”f3r'l!’\'° u' ™ abridge or take 

dered by the Court !t. ir ’ « the issues should be recomi- 
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roalady. Significantirin 

courses open, none of the nr * *o merits of the respective 

been able to specify a « ®“ro*ts of one or other suggested course, has 
Presidential Reference p Thus, before there could be a 

Court thereafter, would neJd f Supreme 

right Or rights it ivas nmn j ° ™“av as to what particular fundamental 
of the directive princinleq T or take away; thus the pursuit 

abridgement or repeal social order may not call for the 

forced labour or the ® Prohibition of trafhe in human beings and 

"•'■'f'“'i<>™<>fnonsdcmic,nndbclicf. 
t Advocate. Supreme Court. 
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fearsome chaos than if all the zoos in the country were unlocked simulta* 
neously. 

A Constituent Assembly would have to be convened. If so, by what 
agency or by whom? Parliament in exercise of its residuary powers? 
But in the light of the Supreme Court decision, Parliament is a “Consti- 
tuted Body” as distinct from a “Constituent Body”. How could a body 
without requisite power invest another body with powers greater than 
it possesses? So it seems evident that Parliament cannot set up a Consti- 
tuent Assembly. ^Vbo else could ainvene one? 

The President? But the President himself is a creature of the 
Constitution and pledged to maintain it. How could he, consutent with 
his oath of oflice, bring into being a body charged to find a nesv Constitu- 
tion or to radically change the existing one? Incidcntly the question of 
their respective oaths to uphold the Constitution would apply to every 
member of Parliament, and e\'ery Minister of whatever rank, and also c\*ery 
State Legislature in the country. Beibre a new Constituent Assembly could 
be convened or function a lot of persons would have to be released from 
their oaths and solemn undertakings. 

It is, therefore, difficult to see how a Constituent Assembly can be 
called unless we are prepared to seek an answer from the recent history 
of Latin America, or perhaps from our next door neighbours, who have 
not done too badly by scrapping one constitution for another. 

No doubt, those who perceive the difficulties of a nesv Constituent 
Assembly and yet would like to get rid of the hurdles now In the way of 
the abridgement of fundamental rights, would settle for a less perilous 
voyage — a return to the Supreme Court riding a Presidential Reference 
under article 143 of the Constitution. 

A reference under Article H3 has also its oum shortcomings: 

(1) It is very doubtful whether opinions expressed on a reference 
under article 143 could override a decision of the Court given under 
article 141 read with article 145 (5) of the Constitution. 

(2) To over-rule a dedslon of a Bench of II judges, it would be 
necessary to constitute a larger Bench and 13 is the next number. There 
may be even a few Judges, whose views may overrule them in the matter 
of sitting in a Bench of 1 3. 

(3) The personnel of the Supreme Court is presently clc^’en. It 
may not be difficult to find two mor^ but what is the guarantee that the 
new incumbents will dissent from die Gotak Jiath case. ^Vhen President 
Roosevelt found his ‘Fair Deal’ floundering in the Supreme Court of the 
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its sponsor Prime Minister Nehru, declared as embodying rights and 
safeguards of the liberties of the citizen and of the minorities, eternal in 
character and as an act of faith vnth posterity. 

There is, thus, good meaning why Part III of the Constitution, 
embodying the rights declared as fundamental rights, did not find a 
place in article 368, and its sev'cral provisions relating to amendments of 
the Constitution, some requiring only a two-thirds majority and others a 
ratification by the States as well (generally referred to as the ‘entrenched’ 
provisions). Fundamental rights, especially those of a “universal” or 
eternal character were, it appears, dclil>erately omitted from article 368, 
in order to preswe such rights as equality before the law, and the abolition 
of untouchability etc., not merely for a time but for all time. Any 
amendment, therefore, of article 368 to include “Fundamental Rights” 

rj ,n, be contrary to article 

13 (2) and would be void. 
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drawn is by a ConiLiTent' AMembT*"'*' '*8^15 can be abridged or with- 
any event would r «« “embly convened for the purpose, which in 
OoLndvSnoh unrotteoablc nnS ex.mvag... 

Parliament may be reli.*d should arise, “the residuary power of 

->^i^SanewConstitutionrdt.;Xing^^^^ Assembly for 

last Constituent Assei^°v'w”^* Ascembly is easier said than done. The 
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•G. S. V. irER\ 


TN SHANKARI PRASAD'S caie no arguments were advanced to the 
effect that the pou’cr to amend the Constitution is not contained in article 
368, on the other hand it waa taken for granted that article 368 not only 
indicated the procedure for an amendment of the Constitution but also 
provided the power to do so. It was also categorically decided that this 
power was not hit by the limitations contained in article 13(2) on the 
ground that the word ‘law’ used there referred only to law made in exer- 
cise of legislative power and did not Include an amendment of the Consti- 
tution made in exercise of Constituent Power. 

In SaJJan case the question ivhethcr article 368 contains 

power to amend the Constitution was not raised at all but the judges 
proceeded to consider the matter for the reason that they ^vere dealt 
with in Shankari Prasad's case. The Chief Justice for himself and two 
others expressed complete agreement with the reasoning and the conclusions 
in Shankari Prared's case. Hidayatullah and Aludholkar JJ. doubted if the 
power to amend was to be found in article 368 at all. They also inclined to 
the viesv that wherever the power may be found its use was limited by 
the prohibitions contained in article 13(2), but they refrained from giving 
any final opinion. 

In Golak Nath and other V. Stale of Pim/ai (writ petition 163 of 1966 
and two other writ petitions in which common Judgments were delivered) 
the Supreme Court had to consider the question of the vafidlty of the 
Constitution (Seventeenth Amendment) Act, J966. In order to do so, 
the Court had to examine the scope of article 368 of the Constitution 
which relates to the amendment of the Constitution and ascertain if this 
article contained both the power to amend as well as the procedure for 
doing so or only the latter, the power itself having to be sought for 
elsewhere. The question of article 13 (2) in relation to the interpretation 
of article 368 also required to be determined. 

t Former Secretary, Mysore Legislative Asieiiibly. 
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United States, he made a number of appointments known to support his 
policies, only to find to his regret that when lawyers go to the Bench they 
act as Judges and not as politicians. 

In the light of the above, the GolakXaik case, at any rate, for the 
present lias but one answer, often applied in the Courts to decisions less 
doer%‘ing. Expressed in two words, in the language beloved of the 
erudite in law — "itere deexiis,' 
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They said: "But wc arc relie\’ed of the necessity to express our opinion on 
this all important question; so far as fundamental rights are concerned the 
question raised can be answered on a narrower basis. This question may 
arise for consideration only if Parliament seeks to destroy the structure of 
the Constitution embodied on the provisions other than Part III of the 
Constitution. We do not, therefore, propose to express our opinion in 
that regard.” (Subba Rao, Chief Justice). This judgement is also silent on 
the question whether fundamental rights can be enlarged, but it would 
appear that it would not, according to the judgement, be objectionable to 
do so. 

One judge has stated that subject to the provisions of article 13 (2), 
that is, so long as fundamental rights are not abrogated or abridged the 
whole Constitution is open to amendment (Hidayatullah J.). 

The only conclusion that can be drawn from these decisions is there- 
fore, that Parliament can amend any part of the Constitution including 
fundamental rights subject to the limitation that no amendment Act can 
abridge or takeaway fundamental rights. 

3. Prospective Overruling 

This doctrine introduced into our countrj* for the first time has had 
the appros*al of only five out of II judges (Subba Rao CJ, etc.). 
Hidayatullah J., who reached the same conclusion as the majority’ on the 
%'alidtty of the amendment Acts passed so far, based it, not on prospective 
overruling but on the theory of acquiescence. The other five judges 
refused to ofier any opinion on this point. 

It cannot be said, therefore, that this doctrine of prospective overrul- 
ing has found favour with a majority of the judges. This doctrine cannot 
be said to have found final acceptance svith the Supreme Court. 

4. Possible Lines of Action 

From the above resume it follows that only short point falb to be 
determined. This is the power of Parliament to amend fundamental 
rights, the effect of which would be to abridge or take asray all or any of 
\bts.e findavntntal sights. This qnestvon, it has to he sesnensbesed, 
is not one of the desirability or necessity for such action but the question 
is whether such a power which was considered available till now and b 
now held not to exbt, should be gjven to Parliament. 

If it is considered that Parliament in the interest of individual funda- 
mental rights, should not have the power to abridge or take all or any of 
them away. Then the matter could be allowed to rest where it b after the 
judgement. If, on the other hand, it b considered necessary for the 
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The decision of the Court was not unanimous and in all five judge- 
ments were delivered. From these 5 judgements it would be necessary to 
ascertain the more important points of agreement and disagreement. 
Under article 145(5) the judgement of the Court is that of the majority 

and in order to ascertain what arc the matters with respect to which 
majority has taken a particular view, such an examination becomes 
necessary. 

I. Power to Ameod 


368 confe„ un- 

subiect lo nlL.T “"V urtide ofthc Constitution 

subject to p„„d„o outlmcd tbcco being followed (minority judgement). 

is derived S“S:: Sr^td rr? 

article 363 which only dealt Constitution and not from 

'vhiehirrolloreVs"trM“rf2t’„X'ar“d' 

The article gives power m J • amendment of the Constitution, 
named authorities have to All the 

to achieve the result Th» article 

called a power at all i« i ^’’t'ndment ifitcanbe 

outside the three lists of is saigenwV and 

“■tuve to depend nponunyemr^raf it's. 

“I'rf. tee th“'pr„raromLca°'^ 

amendment can result. outlmcd in article 368 is followed an 

itmay not bcincorrect tW.r 

according to a majority jj {g t that the power to amend 

Procedure set out therein. W T ^ 

Supreme Court in earlier decisionc view accepted by the 

made any departure. ’ case cannot be said to have 


« unfa,„rdtf ther' tpts't'r ‘'“r'i' ”*I' 368 

linsitnlinu, (minority judge- 
“u or canon, n 'lie "ider question 


"nr' «f Ite Conslito,io„ t,""* “ ™'"‘3 or even destroy the 
■ ™”W »ql express any opildon. 
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tional but it, nevertheles, deserves consideration, as a number of text 
book writers h3\‘e offered this solution as admitted by HidayatuUah J, 
According to his method the first step is to amesd article 36S so as to 
nuke it clear bej-ond doubt that it not only contains the procedure for 
amendment but also the porver to amend each and every article of the 
Constitution- Such an amendmeat act will not be hit by the judgement 
in Cjiil .Vj’.’j case, as it would not result in abridgement or faking away 
of any fundamental rights. The Constitution, as thus amended, would be 
a perfectly valid and operati\-c one. 

The next step is to amend Part III if and when conndered necesary, 
even if such amendment results io an abridgement or abrogation of any 
fundamental right- Being action t a k en under a Constitution as amended 

by the first step above mentioned! w-hich »s x-alid and opcTati\*e the second, 
amendment act, would al» rrot be hit by Cr/al .ValAlr case. For one 
thing the Gomtitution before the courts io this case wotild be one quite 
dL^ferrot from what was considered in case; and secondly, 

two validly enacted amendment acts cannot by their joint operation reader 
the whole tranmetion unconstitutional or void. WTut is constitutional in 
its sevtaal parts canaot become uacoastitutioaal when considered jointly. 
It would ia any case gi%'e the Supreme Court another opportunity to re- 
examine the whole issue, because as Doticed abotT, deeisiass have been 
taken on a N-erv* slender majorin- and apart from the one question of 
amendability of fundamental rights, resulting in their abridgement or 
abrogation, all the other derisions taken may be considered by and large, 
to be unobjectionable. 

Yet another method would be to refer the maner again to the 
Supreme Court under article 143 of the Constitution bat, such a step 
appears inapjKopriate when whole Court has '"ery recently considered the 
matter In detail. 
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public good that Parliament should have the power then the matter will 
have to be examined in some dctdis. 


On this point, this is in case it is considered necessary to vest this 
power in Parliament, six judges have suggested the setting up of a Con* 
stituent Assembly, which could make the necessary changes in the 
Constitution. Of these six, five have not expressed a final opinion but 
merely stated the possibility of such a procedure. Only one judge 
(Hidayatullahj.) has definitely stated that this is the only way to make 
an amendment which would result in abridging or taking away funda* 
mental rights. 


In this connection it may be relevant to consider the objections to 
such a course pointed out by some of the judges delivering the minority 
judgements. 


^maawami J. observed: “It was suggested for the petitioners that an 
a eration o fundamental righo could be made by convening anew 

Oonstunent Assembly outside the framework of the present Constitution, 
but .t .3 doub ful if the proceedings of the new Constituent Assembly will 
hrown’'lTi, IT "I"’' ‘I" Constitution provides for 

Gonstitut’ 01 ^'°'hdmcnt, any other method of amendment of the 

Constitution will be unconstitutional and void." 

Oonstfmt!rn''e'v h *“*' ’’"■“"■'nt cannot amend Part III of the 

The™rno uto„ ” ''•"'T' “"“'“S.no other power can do so. 
^Soi rfor suw.,'" filing a cLention for it. 

Even if powet'w °cair“J co 

referendum be takpn } j or submit a proposal to the 

remain unameudaL on HI would still 

is a law.” assumption that a constitutional amendment 


subjenf' I™ the following tosayonthb 

its residuary™ " *'>' tsten;"' 

jng article 13(2) a *^**** ''^***^ ^68 is void as contaven- 

Constituent Assembly and Parliament convening a 

equally void. For what Pari' “S it to do that very thing must be 
another body to do. Therern cannot do itself, it cannot authorise 

impossible or wholly unnecessary ”°^***'*'°* ^^^c'^bly is either legally 

No doubt, Hidayatullah T adopted is the two step amendment. 

* ®a t UjJj method would be unconstitu- 
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Harmful Move 

Mr. Nath Pai is a barrister, familiar svith the unwritten Constitution 
of England. He does not realise the harmful effect that the reversal of 
the Supreme Court’s recent judgment will have on the citizens’ funda* 
mental rights and liberties, which are already greatly modified in the 
Constitution itself, presumably in pnblic interest. As a matter of fact, 
we see that most of our fundamental rights liave been more or less taken 
away by the Defence of India Act. In England, Parliament is sovereign. 
It is said that it can do everything except turn a man into a woman and 
vice versa. Parliament there can legislate on any subject; its rights are 
not limited. 

As a matter of fact, in England, there is no such thing as constitu- 
tional law. All laws are of equal value- However, by convention, certain 
laws are considered as constitutional. For instance, the Habeas Corpus Act 
and the Bill of Rights arc so considered and no Parliament would venture 
to change them, even though it has the right and the power to do so. 
England has a Unitary Constitution, where the three main branches of 
Government— Legislature, Judiciary and E.xecutive— are not totally separa- 
ted. ^Vhate^'er division of powers there is among thena, is regulated by 
long-standing conventions. For instance. Parliament would not legislate, 
except under very special circumstances, against any judgment of the Privy 
Council, 

In India, we liave, like the U.S.A., a svritten Constitution. It is a 
Federal Constitution, where the rights of the Central Gov’cmment and 
of the States arc more or lets defined. This limits the sovereign power of 
our Parliament. Further, our Constitution seeks to keep separate, so far 
os it is possible, the functions of the Legislature, the Judiciary and the 
Executive. The Supreme Court has the power to declare any law passed 
by Parliament or any order issued by the Executive to be ultra vires of the 
Constitution. This means that the Supreme Court can limit the powers of 
the Executive as well as the legislature for the time being at least. In 
common man’s languge, it means that though Parliament, the Judiciary 
and the Executive appear to be supreme, yet, in practice, they are not 
80 . They limit one another’s authority. 

Majority not always Right 

So far as the citizens’ fundamental rights are concerned, as I have 
already said, they find a place in a separate chapter of our Comtitution. 
Article 13(2) lays down, “The Sutc shall not make any law which takes 
a\sayor abridges the rights conferred by tbit part and any law made in 
contravention of thu clause shall, to the extent of the contravention, be 
void”. ’Law’, as defined in article 13(2), (a) ‘includes any ordinance. 
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Fundamental Rights^ 

•J. D. KJilPALAm, M.P. 


fy^HE SUPREME COURT recently deUvered a majority judgment which 
declared that Parliament could not change, even through a constitu- 
tional amendment, the fundamental rights of the citizen, guaranteed to him 
m our Constitution. In the past, whenever the Supreme Court delivered a 
judgment which went contrary to the wishes or the whims of those in 
power, they changed the law through a constitutional amendment. 


This time, It IS not the Government, but a member of the Opposition 

ho wants a review ofthe Supreme Court’s majority judgment. Mr. Nath 

Pai recently brought a non-ofiicial resolution asking for the appointment of 

mf w"™ , f •'>« 'he judgment 

any of the^’n " if* to Parliament the right to amend 


men. %OTly* ofthe common 

tuent Assembly. As Ph ' * (^mmlttce, appointed by the Consti- 
idea of fundamental out to my colleagues that the 

nullified the idea nntf t ^Itodgcd in by provisos which in effect, 
association or conscienc''^ Whether it was freedom of speech or 

enjoyed by the citizen' of any other freedom, it could not to-day be 
from the absolute chan T' modification, which takes away 

However, my colleagues wT ** century philosophers, 

mental rights were, the f t^>an myself. The funda- 

Constitution. The idea w in a separate chapter of the 

t>y the authority of thi* U f*i could not be changed or abrogated 

' " or of the executive, 

t Rtproduced rrom Ui rr j » . 

T/ii lliadu, Madraj. by permission of the Editor of 
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alone. Moreover, today democracy is not merely the rule of the majority, 
it also implies that due regard be given to minority opinion. 

Our founding fathers considered that the fund.nmental rights of the 
citizens and their sacred character went to the very roots of democracy, 
which not only protects the individual but also minority groups. These 
rights arc based upon moral and spiritual concepts. They rank as eternal 
verities. For instance, freedom of conscience is one of the highest 
spiritual and moral principles. In that category would also come freedom 
of expression, association, etc. If these were to be left to the mercy of 
shifting majorities, the citizen would be left without protection in res- 
pect of wliat he considers to be fundamental to his very being. A person 
in that case will have to deny his humanity and sell his soul if he yielded 
to the wishes of the majority against his moral sense or his atvakened 
conscience. In a democracy, it would be unjust to put the citizen in such 
a position, where he has to deny UU humanity or slavishly to submit to 
the will of the majority. It is the perverse svill of the majority th.at has 
often resulted in the martyrdom of man. 

Property Rights 

Of course, it is unfortunate that in our Constitution, property rights 
are also included in (he fundamental rights chapter. It is rightly said 
that with the times, the ideas of what is fundamental may change and 
the Constitution that does not recognise this fact would be defective 
from that point of view. Howev’cr, except for property rights, every other 
right is of a nature where there can be no change with the passage of 
time; for instance, freedom of conscience, expression or association. 

Let us now look at the history* of these fundamental rights. It 
goes as far back as ancient Greece. The philosophers, especially the 
Stoics, held that there were certain moral principles inherent In human 
nature. These constituted what they called the laws of nature. They 
should be follosved by all human beings in their conduct in society. ^Vhcn 
the Romans conquered many lands, they saw that legal and customary 
rules and regulations of different countries w'crc in many ways similar. 
Therefore, such Laws were called as Jut gtntam. They were more or less 
of universal application. These laws came to be identified with the laws 
of nature oftlic Stoics. Under Christianity, these generallaws ofalmost 
universal application came to be recognised as the essence of the *^^o^aI 
Law’. 

Lightcenth century philosophers, believing as they* did in the theory 
of social contract, held that human beings Isavx some inherent rights anil 
governments are created to sec that these rights arc guaranteed to the 
people. They too identified these inherent rights with the law of ruture 
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order, bye-law, rule, regulation, notification, custom or usage having in the 
territory of India the force of lasv; (b) 'laws in force’ include laws passed 
or made by a legislature or other competent authority in the territory of 
India before the commencement of thb Constitution. 


There is reason for keeping the fundamental rights of the citizens 
beyond the pale of the authority of the Legislature and of the Executive. 
So far as the Legislature is concerned, it passes its laws through a majo* 
rityofvotes. It is true that our Constitution, like cverywritten Consd- 
tution, makes the procedure for amending it a little more elaborate, yet it 
is the majority of the legislators who decide whether a constitutional 
change is called for or not. The majority in the legislatures can be and 
is sometimes affected by the prevailing passions and prejudices of the day. 
It may also be that a charismatic leader may sway the legislature to his 
way of thinking. It is possible for such a leader to get any legislation, 
however pernicious, to be passed by Parliament through the prescribed 
majority. It was through perverting the democratic procedure that Hitler 
and Mussolini came to power. Having assumed power, they dispensed with 
the legislatures even as Cromwell and Napoleon had done before them. 
Our founding fathers were alive to such dangers. They did not, therefore, 
place the fundamental rights of the citizen at the mercy of even the 
Legislature. It u because of this that they are called ‘Fundamental’ and 
put in a separate chapter. 


» S'ns, drafKd oor Constitution, could not 
Ho knew that his com- 
tor centuries hy the so-calld 
TeS mT " “ ""■“'•nl of untoLhability had 

b alt bl 'he Legislature, i, „ay never have 

maioritv oS “ "f^m of the Hindu Code had been left to the 
effected. Today if th ^ It 'V'ould never have been 

left to the eenprci ^ question of the abolition of polygamy were to be 

however desirable it^iLyS cannot be abolished, 

y be under present circumstances. 

elsewhere which n'^drcfo™°‘^ I"dia and 

and. therefore thfv .. i majority stands against these reforms 

less. In history all I brought about and the reformer feels help* 

of gifted individuals possible through the efforts 

dual reformcrwastr>, • If the initiative of the indivi- 

Do reform or reformer wm^w ? ‘I** majority at a particular time, 

and the revolutionary ba chance of success. The reformer 

always to resist the *“ plough lone furrows. They have 

passions and prejudices of the majority. They walk 
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The Amending Power and Parts III 
and IV of the Constitution 

•S. MOHAN KUMARAMANGALAM^ 


WIDESPREAD DISCUSSION HAS developed over the decision of the 
’ ' Supreme Court in Golaknath's case. This is welcome because it shows 
the very active interest taken by thousands of people in our country in 
matters of such high political and constitutional importance. It is a living 
testimony to the character and content of Indian democracy. 

In some quarters this decision has been hailed as "epoch making", as 
marking a milestone in the defence of fundamental right; in others, 
equally authoritative and responsible, it has been sharply criticised as 
“clearly wrong” and "productive of the greatest public mischief”. 

The issues at stake in the discussion are many and vital. I propose, 
however, to confine myself to one very important aspect; namely, the 
scope and effect of the decision from the point of view of the relationship 
between Part III of the Constitution (Fundamental Rights) and Part IV 
(Directive Principles of State Policy). To ray mind it is difficult if not 
impossible, lo achieve charity and proper understanding of tlie real funda- 
mental underlying the decision in GaUtknaUi's case unless the relationship 
between these two imiwrtant parts of the Constitution are seen. Now 
Part III contains the "rights reserved by the people to themselves”; to 
quote from Kania C.J. in Gopalan’s case: 

It is true to say that, in a sense the people delegated to the legis- 
lative, executive and the judicial organs of the State their respective 
powers while reserving to themselves the fundamental rights svhich 
they made paramount by providing that the State shall not make 
any law which takes away or abridga the rights conferred by that 
part. To this extent the Indian Constitution may be said to have 

t Advocate, High Court, Madras and Ibmieriy Advocate General of Madras Stale. 

1. Ar Seerval, tH; p. U7, 
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r.heancKnB They have, tWrotc, acqulfcd AAnctity. Any al.oga- 

of .tea by .ha lasi.la.a.a »oald amoua. .a .ba ,apuda..,o„ of damp- 
Trv thich .sair i. baiad oa jm.ica, fair play, aqaal..y, aon.v.olaaca 
aSa.LS- “ . .ha faadajaa.al, of .ba a,a,al law. Oar Coa.,.- 
.har;rora, par.ad. a. i. wca. a .atf.daay.ag ord.naac^ 
When they kept them beyond the i«lc of the Ugwlniure .n a category 
apart. 


Supreme Court is Right 

I, therefore, agree vhh the majority judgment of the Supreme Court 
in holding that by no constitutional amendment can the fundamenU 
rights guaranteed to the citiien be amended or abrogated. I know t c 
nvo previous Supreme Court judgments on this point, which go apmst 
the present majorit)* decision of the Supreme Court. Tlicse two ju g* 
ments referred only to property rights. Kow tliat these have been 
modified, so that the Parliament can bring in any reform in pro^rty 
relations in consonance with changed ideas in the matter, there is no 
need for further tampering with the fundamental rights. In tliis resp«t 
the recent Supreme Court judgment has not in any way disturbed the 
two previous judgments. 


I, therefore, hold that the present judgment b mote in consonance 
with the intentions of our founding fathers. 1 can »ay this, because 1 w’as 
a member of the Constituent Assembly and, as 1 have already said* 
also the Chairman of the Fundamental Rights Committee appointed by 
it, But it u not the intention of the Legislature that counts or should 
count in interpreting a law. It is the language used that has to be 
interpreted. The language of article 13 (2) is very clear and should be 
considered as conclusive. TIhi is what the majority decision of the 
Supreme Court has done thb time. 


I have already said th-at nowadays even in democratic constitutions 
the fundamental rights of the citizen are strictly limited by ‘provisos . 
This takes away from their absoluteness as conceived in former times. 
To allow the legislature or the executive to modify them further would 
almost be to nullify them and will be sacrilegious. 
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fundamental rights of liberty, the most important of all fundamental 
rights, ivould have a far more solid and wider content than it is today. 

But that is not the question in point when we consider the decision 
mGolakmth’s cztc because svhat is at stake was not article 19 but article 
31. It is a question of the right of property. And I cannot but express 
my agreement with the view expressed by Hidayatullah J. in Golaknalh’s 
case that article 31 has no place in the chapter on fundamental rights.* 
History has shot\*n that the right to property cannot be placed in the same 
class as the other fundamental rights like the right to liberty, to free 
speech, association, freedom of press etc. And hence the logic of the 
argument against permitting the article protecting property to have any 
place in the Chapter on Fundamental Rights. 

The problem of the relationship between directive principles and 
fundamental rights is not a new one. In Stale of Madras v, Champakam 
Dareirajan, the Supreme Court was first compelled to face up this problem. 
In that case Champakam Dorairajan challenged the validity of the 
communal G.O. by which candidates for seats in Medical Colleges in 
Madras were to be selected on a communal basu. She challenged its 
validity on the ground that it contravened article 29 (2) of the Coostitu* 
tion, sv'hich runs as follotvsi 

29. (2) citizen shall be denied admission into any educational 
institution maiala'mcd by the State or receiving aid out of 
State funds on groundsonlyofreligion,race, caste, language 
or any of them.” 

The Ads'ocatc-General of Madras in answer attempted to rely on 
the provisions of article 46 which runs as follows: 

46. "pTOTnalion of eJueelionai etui eeortortae inleresU of Scheduled Cosies, 
Scheduled Tribes and other irratrr rrrfisw The State shall 
promote W'ith special care the educational and economic 
interests of the weaker sections of the people and, in particular, 
of the Scheduled Castes and the Scheduled Tribes, and shall 
protect them from soda! injustice and all forms of exploitation. ” 
The Supreme Court, in dealing wiili this contention, observed as 
follow: 

The directive principles of the State policy vhich by Article 37 are 
expressly made unenforceable by the Court eannot override the 
prox-isiom found in Part HI which, r.otwiihstanding other provisiora, 

S. Stt *!jo article by J.BJWpabni L-i wbere he commniti that 

•*It b tafwtuoaie tLai ia our Coortitutfan, projwTty rijliti are abo aeiided 
ta the fjadaaeatal rijtiti efcaptw.** 
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been based on the American model, but this is far from making the 
principle of separation of powers as interpreted by the American 
courts, an essential part of the Indian Constitution or making the 
Indian Legislatures the delates of the people so as to attract the 
application of the masim.® 


Now, clearly these rights are of the greatest importance for the 
citizen. The Framers of our Constitution understood their importance. 
Hence not merely did they provide for the existence of those rights but 
unlike the American Constitution, they have made provision for their 
enforceability. Articles 226 and 32 of the Constitution are in a sense 
unique. They confer the right of the citizen directly to approach the 
High Court and Supreme Court for the protection of fundamental rights. 
Thus, any citizen whose fundamental rights arc afTcctcd docs not have to 
go through the long delaying process of the ordinary law. In contrast 
he is given an avenue straight to the High Court and this enables 
the grant !of both speedy and effective relief if the Court finds that his 
fundamental rights have been violated. 

I emphasise this the more because in recent experience there has been 
considerable comment on the delays in the administration of justice. 
Much of this criticism is justified. But at the same time, itli-astobe 
acknowledged that the Constltutlon^makers have provided a speedy 
remedy in so far as really vital and important applications under article 
226 are concerned where violation of fundamental rights are alleged. 
And in practice the courts have found a way of treating the matter 
as urgent and disposing of it at an early date. 


I emphasise the importance of fundamental rights all the more 
because of my disagreement with the view not taken by the majority 
m Golaknatli’s case. It has become not uncommon for the supporters 
of the majority view in Gohknath's zw to put themselves forward as 
the most ardent defenders of fundamental riglits whereas its critics 
are denounced as persons who want to whittle dorvn rights of the 
ciizen and add to the scope of power of the State to interfere with the 
ig s 0 the citizen. That, however, is not my approach. In contrast, I 
” "«essary to show the most profound respect for funda- 
enforrpm'^f * and nail for their protection and 

• >-'»'w=yl.ccn .mong .1.0.= * 
A fC I > ^ °^*tinatc that the Supreme Court took the view it did m 
19(1) ^a^and^M^' ^7*?^ toalarge extent limited the scope of artUlc 
the SuLem^ ^tGclea 21 and 22 of the Constitution. Had 

P Court taken a more liberal view of the matter then surely the 
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traditionally kno^^'n as ’natural rights’- As one author puts: “they 
arc moral rights svhich es’cry human being everpvhere at all times 
ought to have simply because of the fact that in contradistinction 
with other beings, he is rational and moral.” Tliey are the 
primordial rights necessary for the development of the human 
personality. They are the rights which enable a man to chalk out 
his avrn life in the manner he likes best. 

But to the problem of what happens when these two parts of the 
Constitution came into conflict, namely, if jn attempting to implement 
the directl\*c principles in Part IV, the law made by Parliament came 
into conflict with Part III, his ans\i'er is to avoid the problem. Here is 
the passage: 

It svill, therefore, be seen that fundamental rights arc given a 
transcendental position under our Constitution and arc kept bejDnd 
the reach of Parliament. At the same lime Parts III and IV 
constituted an integrated scheme is made so elastic that all the 
Directive Principles of State Policy can reasonably be enforced 
without taking away or abridging the fundamental rights. 

But this approach of Subba Rao G.J., trith all respect, is an 
approach of evasion. 1 say this because the history* of the last 19 years 
of the svorking of Constitution provides not a few etamplcs of the 
directive principles and the fuadameatal rights coming into conflict 
one with the other. Chmpakam Dorairajan^s case was the first of these 
cases. And it led to the first amendment Act which introduced article 
15(4) into Constitution. 

The same first amendment Act also amended article 31 as a 
consequence of the decision of the Patha High Court which struck dmvji 
the Zamtndari Abolition Act of Bihar in the Slate of Bihar v. Maharajadhiraj 
Skri Kameshicar Singh’. Subba Rao C.J. appeared to think that the 
Constitution-makers envisaged a situation when the Directive Principles 
of State Policy can be reasonably enforced without abridging the funda- 
mental rights. That nuy have been the hope of the makers of the 
Constitution but in acttuil practice that hope became incapable of realisa- 
tion. And it is important to remember that the Constitution (Pint 
Amendment) Act was passed by the provisional Parliament composed of 
the very members svho formed the Constituent Assembly and adopted the 
Constitution on behalf of the people. 

The fourth amendment was rendered necessary by the decision of 
Supreme Court in Slate ef West Bengal v. Mrs. Bela Bmerji.* Tliis 

7. A.I.R. 1951 P»tna 91. 

8. 1954 S.C.R- 587. 
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are expressly made enforceable by appropriate Writs, Orders or 
directions under article 32. The chapter of Fundamental Rights Is 
sacrosanct and not Ibbic to be abridged by any Legislative or 
Executive act or order, except to tire extent provided in the 
appropriate article in Part III. The directive principles of State 
policy have to confer to and run as subsidiary to the Chapter of 
Fundamental Rights. In our opinion, that is the correct way in 
which the provisions found in Parts III and IV have to be 
understood.* 


This view of the relationship between ‘Fundamental Righu’ and 
‘Diiective Principles’ has been confirmed in two other Important cases, 
namely, the Cow Slaughter case (A.l.R. 1958 S.C. 731) and Kerala Edueelm 
BUI case (A.l.R. 1958 S.C. 956). I give the salient passages bclosv: 

Article 13(2) expressly shoxsi tlut the State w.is not maVing any 
laxv xvhich takes away or abridges the rights conferred in Clmpter III 
of our Constitution whidt enshrines the fundamental rights. The 
directive principles cannot override categorical restrictions imposed 
on the legislative power of the State.* 

Again, 


Therefore although this legislation may have been undertaken by tbe 
Sute of Kerala in discharge of the obligation imposed on it by 
the Directive principles, enshrined In Part III of the Constitution, 
It must nevertheless subserve and not override the fundamenul 
tights conferred by the provisions of articles contained in Part IH 
of the Constitution.* 


Of course, Subba Rao C.J., in Co/tflBofA's case does not underplay 

the importance of the directive principles. On the contrary he gave 
them also a very high position, using the following words: 

In Part IV of the Constitution, the Directive Principle of State 
0 icy are laid down. It enjoins it to bring about a social order in 

whichjustice, social, economic and political-shall inform all the 

institutions of national life. It directs it to work for an egalitarian 
society w ere there is no concentration of wealth, xvhcrc there is 
p enty, w ere there is equal opporninity for all, to education, to 
work to livelihood and where there is social justice, 
e a 0 gives the fundamental rights great importance: 

‘■‘Shts of the people preserved by our Constitution, 
amenta Rights* arc the modern name for what have been 
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committed from early twenties of the century. In contrast it had to amend 
the Constitution if it «’as determined to achieve the national objective. 

The first challenge to the amending power under the Constitution 
was in Sbankari Prasad's case in 1951. Mad the Bench that heard this case 
decided that the first amendment was void for the same reason as the 
majority in Golaknalh's case held the seventeenth Amendment to be outside 
the scope of article 368, then only two possibilities were open for the 
country; cither the Constitution as it stood wouid have to be torn and des- 
troyed and a new constitution adopted, which would permit such agrarian 
reform as Parliament wanted; or India would have to abandon path of 
agrarian reform and justice to the tillers of soil to which it ivas committed 
for over quarter of a centur)' prior to the achievement of Independence. 

This is the essential political implication of the majority view of the 
limited scope on article 368 in Golaknat&'s case. No man can look into 
the future with any definiteness about any matter but much more so about 
matters ofsocio*cconomic development. Hence what the Constitution- 
makers thought was a reliable framework within svhich to build the egali- 
tarian society outlined In Chapter IV may be found later to contain 
many obstructions to the establishment of that very egalitarian society. It 
is equally possible that a future generation may feel that the type of society 
envisaged in Fart IV Is not suited to the need of the age in which they 
live. In cither case there will arise the need for amendment of Part III if 
Partin stands in the way of establishing the type of society that the 
people desire. The essence of the weakness of the majority decision in 
Golaknalh’s case is that it avoids this central lesson of constitutional history. 
To conclude with the words of Justice Frankfurter: 

The Constitution owes its continuity to a continuous process of 
revivifying changes. The Constitution cannot make itself, some body 
makes it, not at once, but at several times. It is alterable; and by 
that drawth nearer perfection and without suiting itself to differing 
limes and circumstances, it could not live. 'Its life is prolonged by 
changing reasonably the several Parts of it at several times’. So wrote 
the shrewd Lord Halifax, and it is as true of our written Constitution 
as of that strange medley of imponderables which Is the British 
Const itution. A ready and delicate sense of the need for alteration is 
perhaps the most precious talent required of the Supreme Court. 
Upon it depends the vitality of the Constitution as a vehicle for life. 
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amended article 31(2) and todc the adequacy of compensation outside 
the scope of judicial review. The fourth amendment also introduced clause 
2-A in Article 31 in order to get over three decisions of the Supreme Court 
Slali e/ Wtst Bengal v. Svhodh Gaped Bose,* Dwaraka Das Skrinivas v. 
Sholapur Spinning and WeadngCo. Ltd.^* and SagMr Ahmed v. Stale of 
Uttar PradtshM By this new clause Parliament makes it clear that any 
law affecting the right of property which does not transfer ownership or 
the right to possession cannot be brought within the scope of articles 31 
and 31 (2). 

And last came the seventeenth amendment which changed the defi- 
nition of the term estate in article 3I-A in view of the restricted meaning 
given to the term in the tsvo decisions of the Supreme Court, Karimbil 
hvnnUnemv. Stale of Kerala^* and A. P. Krisknaswami Midu v. Stale of 

Madrat'^. •' 


Vi» different amendments can be seen to have 

‘’'““'"■'Court's irterprmtiouofthe scope of 
Indt? cir ■ H f ° “ '“otoroM of law, necessary for 

01 Subba Rao 

rerorr ,ha, * ' "«> Parliament's view on .he socio-economic 

erroneous- but '■“'yrary for India's further economic progress was 
j diSiw „ "■“u"'’’ “ wrlhin the scope of 

jrrCicial , crew or discussion but wa, essentially poliiieal. 

O.J. b ''haTw-lIhLrir i •» approach of Subba Rao 

envisaged over decades amendment the agrarian reform 

would have proved impoaible* abolition of the Zomindari system 
thevalidityofthe Va3? r- A,, 

value whether foil or marlet- 

'vhen their ri»hn i i • Zamindars and Inamdars 

Court, an Before the full 

any attempt to pay fulLr^*^ v figures was advanced that 

would have led to a ™arkct-value compensation for such rights 
amount involved was far of Indian economy. The 

Hence if Parliament r ^“d“o people could have afforded, 

ported in A I.R. 195 , p demion of Patna High Court (re- 

then it would have acccnt'^rl *he Zamindari Abolition Act 

abolition of the Zaminei ® of the agrarian reform and the 

^ammdan system to which the national movement was 
9- 1953 S.C.R. 587. 
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doctrines — the doctrine of ‘Stare Decisi^ and the doctrine of 'Reasonable 
Doubt* and introduces the doctrine of ‘prospective over-ruling’ is again 
in keeping with the belief of this school that decisions turn on 
‘imponderables’. 

I would, therefore, commend to this convention the 'Realist school’ 
and hope that someone with the necessary ability %\ould examine the 
judgment and the findings in this case from the ‘realist’ point of view. 
It is proposed in this paper to attempt such an approach. 

Constltntiott and its ‘torture* 

The ‘realist’ school believes that Constitutions can be tortured just 
as men can be 1 But as constitutions do not have corporeal bodies, it is 
their texts that are tortured. There is no reason to believe that this 
‘torture’ is confined to lawyers and judges. Administrators, legislators, 
in fact all of us engage in it occasionally t.c., when it suits us to do so I 
That is why the legal terminology constantly speaks of ‘tortured 
construction*. That is why, as if disgusted by the whole business, 
shrewd judges and jurists have evolved ‘Canons of Interpretation’ or 
‘Construction Canons’, as we all knenv, are useful tools like their similarly 
high sounding counter-parts in warfare. Properly employed they vanquish 
the enemies called 'Doubt and Ambiguity’, but when not so employed they 
only make confusion worse confounded. We may examine, therefore, 
how these canons have been employed in interpreting article 13(2) of 
our Constitution, hut before doing so we may see svhat great judges liave 
tnid us about canons and interpretation. 

Justices Holmes and Cardozo on Interpretation 

The celebrated Justice Holmes gave us some wholesome precepts on 
interpretation. He has said, “The meaning of a sentence is to be felt 
not proved.” “The genera! purpose is an important aid to meaning than 
any rule, grammar or formal logic, may lay down.” Cardozo, another 
American judge, whose name is familiar in the legal world, had this to 
say of interpretation: ‘‘Legislation has an aim; it seeks to obviate some 
mischief, to supply an inadequacy, to elTect a change in policy, to 
formulate a plan of government. Tlic aim is evinced in the language of 
the statute. We should look at the statute and nothing else. The history 
of changes, discussion are all irrelevant. Legislative history must not 
shallow the legislation. Courts may not be confined by the language 
hut they are confined by the statute. In construction it is a choice 
between uncertainties. We must choose the lesser.” Fortified by this 
advice we m.\y now tackle the interpretation of article 13(2) of the 
Constitution. We may look at the Constitution and nothing else. 
We may feel the meaning of It* clauses aalsted by logic. We may 
throw overboard, what the majority judges in Colak path's case, have 
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amended like any other law, by that very logic, he is admitting or re- 
cognising that the Constitution is a law apart, that it is a special law, 
that it is a law difierent in kind from all other legislation or law. In fact, 
the majority judgment seems to affirm this, though in a dificrent context. 
The judgment observes “there is an essential dislimlion between the 
Constitution and the Statutes. Comparatively speaking, Constitution is 
permanent; it is an organic statute; it grows by its own inherent force”. 
If that is so, and the judges assert it in that manner, what is the difficulty 
in their recognising the Constitution as a distinct category of law and 
excluding it from the definition of ‘lasv’ in article 13{2)? It should be 
clearly understood that Judicial Reviesv itself rests on the basic idea of 
one ia\v being superior to another : Would we not be justified in saying 
that the judges in this case strained the language and should have clarified 
the position much belter? Wc may exatnlnc what the Constitution itself 
has to say about this *dislinclion‘. 

Judges and their oath 

On assuming office, judges of the Supreme Court take an oath or 
make an affirmation in a form prescribed in the Third Schedule to the 
Constitution which ends with the words— “I shall uphold the Constitution 
and the laws”. The President, the Vice-President, the Ministers, and all 
Constitutional authorities uke a similar oath. We notice that this 
distinction has been maintained In other articles also, for example articles 
26G and 326 Wliat does this distinction mean and why has it been made? 
^Vll3t did the judges in any case understand when they took their oath 
“to uphold the Constitution and Laws”? How h it, as some of the 
judges have now interpreted in Golak jValh’s case, the Framers of the Con- 
stitution did not treat “the Constitution and the Laws" as identical. 
These arc the ‘imponderables' of law. And those arc some of the questions 
which this Convention may well consider. 

'Content' and 'Process' in Legislation 

The next question we may attempt to answer is how one law is 
‘distinct’ from another and how can wc distinguish Constitutional kaw 
as a category from other laws. When anybody calb the Transfer of Pro- 
perty Act, and the Constitution of India 'Laws' without knowing their 
content what dots he understand or mean? He calls them ‘laws' firstly 
because there b no other common or abstract name by svhich to call them 
and secondly because he is awase they arc acu of legblature, that they 
liavc all gone through a legiilative process, been approved by Parliament 
and the President, and that, therefore, they arc binding as law. It b only 
when he wants to know all about mortgages, or desires to know tlie source 
from which judges of the Supreme Court derive their power ofjudlcial 
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called, the catena of American or other English decisions together with 
extracts from books on Constitutional Law torn out of their context and 
the political systems in which they apply. The reason being, we are 
looking at our Constitution and not theirs. 


Counsel take position about Article 13(2) 

The majority of the judges in Golak Nalk's case have held that an 
amendment of the Constitution is ‘law’ svithin the meaning of article 
13(2). It is not difficult to see how this finding was arrived at, if we 
make a ‘Realist’ approach to the qiiestion. _Wcsec from the judgment 
that there were ab'e counsel on either side and the moment they realised 
what the main issue ivas they set about their respective tasks with alacrity. 
Counsel on behalf of the petitioners being practical men saw only that 
which they wanted to sec. They saw if they were to succeed, they had to 
hold that an amendment of the Constitution was ‘law’. They did so; 
and thereafter it was easy for them to marshal every conceivable, 
plausible or possible argument in favour of it, drawing freely from law, 
logic, precedents, and bulky books on Constitutional Law. Counsel on 
behalfof the Respondents did likewise to support the contrary view. The 
majority of judges felt the views of the former represented their own view, 
They accepted it. And, as with legislatures so with judges, it is the 
majority that counts. 


The correct question about Article 13 (a) 

t- 1 approach is made the correct question to ask about 

article^I3(2) however, is not whether an amendment of the Constitution 
« aw or not. t is like asking the question whether a dragon is a bird 
tV,;!? wc could call it a bird. If wc 

01 s claws and paws we can call it an animal and nobody can stop 
and think of its exbtencc we may begin to doubt it 

askin. of imagination. It is, therefore, no use 

tTask i. Co-ti'-tion is W, The proper question 

truishahle r, ‘u ‘^^^‘‘'“ttonal Law as a category is different or distin- 
category, whether it has been 
words exoreweV'^'^”^”* r ttltcthcr the Constitution of India itself by 
questions we ma” J™’’ In answering these 

Constitution ilseh. °" taperience and the teat of the 

Logic discovers amendabiHt, 

rights anno7h'e’°*"‘°j*?'"’'’'°®“ ‘■'■*"3 that the fundamental 

When anyone 

that the Constitution, or any part of it, cannot be 
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amended like any oilier law, by that very logic, he is admitting or re- 
cognising that the Gonstilulion is a law apart, that it is a special law, 
that it is a law difTcrent in kind from all other legislation or law. In fact, 
the majority judgment seems to affirm this, though in a different context. 
The judgment observes "there is an essential dislinclion between the 
Constitution and the Statutes. Comparatively speaking, Constitution is 
permanent; it is an organic statute; it grows by its own inherent force”. 
If that is so, and the judges assert it in th-nt manner, what is the difficulty 
in their recognising the Constitution as a distinct category of law and 
excluding it from the definition of ‘law’ in article 13(2)? It should be 
clearly understood that Judiiaal Review itself rests on the basic idea of 
one law being superior to another ; Would we not be justified in saying 
that the judges in this case strained the language and sliould Iiavc clarified 
the position much better? We may examine what the Constitution itself 
has to say about this 'distinction'. 

Judges and their oath 

On assuming office, judges of the Supreme Court take an oath or 
make an affirmation in a form prescribed In the Third Schedule to the 
Constitution which ends with the words—"! shall uphold the Constitution 
and the laws”. The Praident, the Vice-President, the Ministers, and all 
Gonslitulional authorities take a timilat oath. We notice that this 
distinction lias been maintained mother articles also, for example articles 
266 and 326. IVhat does this distinction mean and why has it been made? 
What did the judges in any case understand when they took their oath 
"to uphold the Constitution and Laws”? How is it, as some of the 
judges have now interpreted in Golak ffath's case, the Framers of the Con- 
stitution did not treat "the Constitution and the Laws" as identical. 
These arc the ‘imponderables’ of law. And those are some of the questions 
which this Convention may well consider. 

<Content’and ‘Process' in Legislation 

The next question wc may attempt to answer is how one law is 
‘distinct’ from another and how can xve dhtinguish Constitutional Law 
as a category from other laws. When anybody calls the Transfer of Pro- 
perty Act, and the Constitution of India ‘laws' without knowing their 
content what does he understand or mean? He calls them ‘laws’ firstly 
because there is no other common or abstract name by which to call them 
and secondly because he is aware they are acts of legislature, that they 
have all gone through a legislative process^ been approved by Parliament 
and the President, and that, therefore, they are binding as law. It is only 
when he wants to know all about mortgages, or desires to know the source 
from which judges of the Supreme Court derive their power of judicial 



J, „K..AMB<TAL BOHTS *»0 <.0«T,nrr.0.-<AA A>.™d«KT 

look into their tests or content from one Another not 

another. In other vford content. Constitutional Lasv ns a 

so much by their process as J n„ as a category not only by its 
is distingnished f Ld sanctions. A con- 

process, and content, bu Y ’ derive thetr posver to make 

^thotion is that law from svhtch Jd judges their 

laws; the government Its power to e-tecu 

power to interpret and apply those ^ It* other ‘laws’ 

stitution for a country and one im^rajn ^ Constitution the 

can fill volumes by the dozen distinguish it 

3po:L“.':ae.s nrlejslatnres sshich get into onr statute hook. 
That is what experience at any rate tells us. 

Purpose of Article 13 

The meaning of article 13 becotaes eleat ifve yad it as a srhole 
srith rfclHl rvhieh precedes it. Reading the 
trying to End the meaning of words like 'Sute and p>w 
Ssufditles. For example, we could say theword State ^ 

ciarywhichisanorganoflheStateandthcword law ® . ! -ued 

law, I.*., doctrines and decisions. Based on these premises it can be argue 
that the Supreme Court cannot tamper with ‘ 

to say so would be absurd, because neither the judges nor the JOf 
will accept it. It is what is acccpuWe to law7crs and J^d^* 
eood law; for arc they not the guardians of our Constitution, 
to the main argument we then ask ourselves the qucstiori wha 
purpose of these articles is, what mischief they seek to obviate or w a 
omission they supply. We notice that if article 13 had been omi 
there would have been no power to review any administrative or cr, 
any custom or usage [article 13 (3) {a)l that has the effect o ta 
away or abridging the rights conferred by that part. The courts 
have been confined to providii^ only the remedies 
article 32 on a case to case basis and to a limited extent. Article ® 
provides maway for a wider power of Judicial Review ofany cgisa 
tion etc., affecting the fundamental rights as given in the Constitu o 
The Framers of our Constitution could not have been unaware t la ^ 
the absence of such a power in die American Constitution the -1 
of Judicial Review of legislation has since Chief Justice Mars a 
decision in Afaroui^i v. Madison, been a constant source of 
which some jurists even today treat as "an usurpation of power o 
Congress by the Supreme Court of U. S. A. In Golak J\'ath’s ^ 
Supreme Court goes much further and not only claims the rig 
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Judicial Review of legislation but the right to Judicial Review of a 
Constitutional amendment. Wc may state at once that on the present 
interpretation there is no such power given, nor can any such posver 
be deduced from article 13. Even the pow’cr to review is doubtful 
because on a strict construction it has not been stated who will 
declare such law void. Then all article 13(2) can claim is to give the 
Supreme Coiu-t the power to judicially res'iesv any post-Constitutlonal 
‘Legislation’ just as article 13(1) gives it the posver to review pre- 
constitutional ‘Legislation’ inconsistent with the fundamental rights. 

Doctrine of Reasonable Donbt 

The doctrine of reasonable doubt as judges and lawyers are asrarc, 
is a firmly established doctrine of constitutional law*. It is a doctrine 
which judges have created and applied in all branches of law including 
criminal law. In constitutional law the doctrine holds that an act of 
the legislature must be presumed by the courts to be constitutional 
until its unconstitutionality is demonstrated beyond reasonable doubt. 
The doctrine further states that all reasonable doubts regarding the 
constitutionality of a law will be resolved in fav’our of the law*. The 
fact that Governinent, Parliament and the Judges of the Supreme 
Court had hitherto acted on the basis that artide 13(2) does not apply 
to an amendment of the Constitution should have been respected by the 
judges in the present , case, when they felt themselves called upon to 
examine the correctness of this interpretation. Members of Government 
and Parliament also take the oath to uphold the Constitution. Judges 
ought then to assume that under the oath members of Parliament consi- 
der with equal care the constitutionality of every bw they pass. Judges 
in the present case have nowhere indicated in the judgment why this 
salutary doctrine of judicial constructions was not follo^ved. When judges 
invalidate a statute which the Government and Parliament have approved, 
and whose principles they have affirmed lime and again “public interest” 
required that judges should have availed of this doctrine rather invali- 
date legislation by a narrow majority of 6 to 5, It is precisely in sitimtions 
like tins, when six judges affirm one way and five others equally affirm the 
other way that there is reasonable doubt and it becomes the duty of one 
of the six to involve the ‘Doctrine of Reasonable Doubt'. If this had been 
done, it would have also avoided the unsettling effect of discarding the 
doctrines of S/arf Decisis and introducing ‘prospective over-ruling*. 

“Fundamental” Rights and Wrong 

The Constitution, as the judges have rightly indicated, did not 
create fundamental rights. They »sted before the Constitution and 
the Constitution only gave them a form and recognition. They arc not 
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exhaustive either. There is no doubt these rights have to be cherished 
by the Courts as well as by all thccitUens. It is nobody’s case that 
they should not be. But at the same time these rights have never been 
absolute, nor did the Framers of our Constitution intended them to be 
so. Some of them are not rights at all. They are mere privileges and 
immunities. Most of them represent personal and private rights and 
as such they carry with them, therefore, their own limitations. These 
limitations have been imposed not because governments are “power 
drunk” but because such rights have to be subordinate to ‘public interest . 
\Vc should also remember that the attack on rights in modern times 
comes not so much from governments as from individuals and groups. 
The Republic was established to ensure political, economic and social 
justice for all and not for individuals or a group only. Social and economic 
justice then cannot be translated merely into terms of personal and 
private rights. Private rights when they infringe the rights of others 
become public ivrongs. Part IV of the Constitution which enumerates 
what the public rights or interest are, %vas embodied in the Constitution 
and excluded from the jurisdiction of the Courts, not only to remove 
them from the field of political or judicial controversy, but to cast a 
duty on the State to translate them into laws. By that token it is the duty 
of the judges as of the Government and Parliament, as guardian of the 
Constitution, to uphold them even in derogation of personal or private 
rights. The Framers of our Constitution sought to establish a legal order 
not individual rights. 


Governments and Rights 

The duty of a government is to govern, i.r., to maintain peace and 

or er and work for the benefit of all. In this process governments and 
I^latures have to place limitations and restraints on individuals’ rights. 

c nature of these limitations, and the public interest they are to subserve 
lave been indicated in Parts III and IV of the Constitution by the 
Makers of our Constitution. The interests of public order, safety, health, 
the State, and the sovereignty and integrity 
xii.. f individual r^hts and have to be regulated. 

U sUtic. Individual rights 
RitrKf tu ingeniuty with discoveries and with human progress. 

-I*!!. be constantly revised. Regulation and restraint do 

There is continuous attempt by the State to 
the P«bUc interest and in the process the sphere of what 

anrt r ♦ . at any time cnla^ from the point of view of some 

As long as there b redress for 

what courts complain about and that is 

wnat courts arc meant for. 
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It now remains to indicate what questions this Convention could 
appropriately consider. It is suggested the following tsvo are basic: 

(1) Whether the Constitution gives the Supreme Court the express 
power to judicially review Acts of Parliament when in their 
constituent capacity they amend the Constitution or any 
part of it. 

(2) ^Vhethe^ what is constitutionally permissible (or not) is a 
legal question or a political question. 

For taking practical steps in view of the judgment following two 
questions arise: 

(1) Whether the word *Iaw’ in article 13(2} should not be defined 
in article 366 so as to exclude an amendment of the 
Constitution from its purview. 

(2) Whether the simple majority ofjudges for deliveringa judgment 
mentioned in article 145(5) should not be raised to a two>thirds 
majority, if not a three*fourth majority, when the constitu- 
tionality of an Act or of an amendment of the Constitution is 
in question. 
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Fundamental Rights and 

Constitutional Amendments 

•R. V. S. MANl\ 


A t the outset, may I €xpres$ my grateful thanks to the Institute of 
CoriMitutional and Parliamentary Studies for inviting me to participate 
in this Convention to consider the effect of the value judgment of the 
Supreme Court in Golak J^ath's case. 

1 was responsible for the initiation of Coleh Nolh’s petition in the 
Supreme Court and for the argument that article 368 of the Constitution 
does not contain any power to amend the Constitution and that it only 
prescribes the procedure for its amendment. Article 368, it may be noticed, 
lays down that a Bill for amendment has to be passed by the Parliarne^ 
and in the case of enumerated articles therein, it has to be further ratified 
by the State Legislatures and then assented to by the President. In other 
words, the Parliament, the State Legislature and the President have theii 
respective role to play in the process of amendment. It may further 
be noticed that article 368 docs not lay down any time limit for the 
President’s assent, nor docs it say that if the President does not wish to 
give his assent, he shall return the Bill to the Parliament for rcconsidera 
tion. The result is that the President may neither assent to the Bill nor 
return it to the Parliament without hw assent, thereby completely vetoing 
the amendment. In other words, the President has vested in himself an 
absolute power of veto in respect of any Bill for the amendment oft e 
Constitution. It would be a misconception, therefore, to hold that 
article 368 vests in the Parliament a power to amend the Constitution. 

Where then is the power to amend the Constitution? Tins 
tant question must lead us to a close examination of each and every 
article of the Constitution. The answer that I gave to the Supr^® 
Court, In my humble opinion, appeared to me to be the only and the^ o 
answer. But it did not find favour with the judges. The majority 
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judgment held that the power to amead the Constitution is the same as 
the power under articles 245. 246, 248 and item 97 of the First Legisla- 
tive list in the Seventh Schedule. This led the judges further to suggest 
that an amendment to the fundamental rights can be effected only by an 
enactment for an opinion poll, a referendum or a Constituent Assembly. 
Such a suggestion naturally evoked the criticism that it was not a 
practical solution and that a Constituent Assembly svould hardly be 
better than a constituted body like the Parliament. While I am not 
averse to accept the solution handed down by the Court, I still feel that 
if the judges had accepted the answer that I formulated, the difficulties 
envisaged in convening a Constituent Assembly or in holding a referen- 
dum or an opinion poll might not arise and still the procedure laid do\vn 
in article 368 could be utilized for such an amendment. It must be 
remembered that what article 13(2) of the Constitution prohibits is only 
abridgement or abrogation of the fundamental rights and not its social 
control In accordance tvith the directive principles in Part IV of the 
Constitution. 

The answer tliat I gave to the Supreme Court and that I would 
reiterate today is this: It is the amendability of the article sought to be 
amended that gives the power to amend that article. I can take article 
afler article and demonstrate how each one of them has built-in elements 
to show whether it is amenable to amendment or not. Take for instance 
article 52 of the Constitution. It says: '‘There shall be a President of 
India”. May I ask if you can conceive of the po^ve^ to amend that 
article by the simple substitution of the word ‘no’ in the place of ‘A’ so 
that the article will read “There shall be no President of India." I am 
sure none in this Convention will assert that there is such a power to 
amend article 52. Why so? Because we look at the conspectus of the 
Constitution. Our Constitution has built the nation into a Sovereign 
Democratic Republic and the President is at the apex of our national 
structure and is its symbol. How can we do a^vay with the symbol with- 
out doing away with our entire national structure? In other words, 
we agree that, article 52 is unamendable under any circumstances and none 
of the bodies concerned in the amendatory process under article 368 has 
any power to amend article 52. It may be different if there is a revolu- 
tion and some other polity is conceived of and article 52 is done away 
with. But as long as wc are a Sovereign Democratic Republic, wc can- 
not amend article 52 to say that there shall be no President of India or 
that there shall be two Presidents of India. 

I-et us again take article 56 of the Constitution. It says the 
President shall hold office for a term of 5 years. It can certainly be 
amended to say that the President’s office shall be for 4 years or 15 years 
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without any violence to the conspectus of the Constitution. ^ This article, 
therefore, is amendable and so there is the power to amend it. 

Some of the articles of the Constitution are so complicated that 
a host of judicial case-law has accumulated in construing them. And 
it may not be easy to determine the amendability, until we study the entire 
case-law. 

Thus, before amending any article of the Constitution, I would 
suggest that we must ask ourselves the following questions: 

(i) IVhether the particular article sought to be amended is amend- 
able? 

(ii) Whether there is a constitutional necessity for the proposed 
amendment? 

(iii) IVhether the proposed amendment is proper in the conspectus 
of the Constitution? 

The ansiver to the first question will determine the power to amend 
the particular article and the answer to the second and third questions 
will ensure the proper exercise of and obviate the misuse or abuse of the - 
power of amendment. 

It may be remembered that simlhir considerations arose when a 
reference was made to the Supreme Court in its advisory jurisdiction 
under article 143 of the Constitution to determine whether articles of 
the Constitution should be amended in order to enable the Government 
of India to cede the Berubari enclaves to Pakistan and the Supreme 
Court answered that there rvas a constitutional necessity to amend 
article 3 and that it should be done by tno amendatory process under 
article 368 {I960 3 S.C.R. 250). 


Thus, the formula as put f<jr<h by me, I venture to say, will not 
only determine the power to amend any particular article sought to be 
arnended, but also employ the procedure for amendment in article 3G8, 
without calling in aid any machinery from outside the Constitution, 
as adumbrated by the decision in Gotak M's case. 


If and when an occasion arises for the amendment of any particular 
un amental right in order to amplify its social control to meet the 
dynamic needs of the nation, then it svould be the proper occasion to 
Supreme Comt under article 143 of the 
i ution, in order to determine if the proposed amendment is n 
cons 1 u lona necessity and if so whether the machinery for such an 
™dmtnt would bo the one pteserlbed under nrtiele 368. Till such 

'>)' S'*" 

Chdtteijee, I .rroid. would be futile. 
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Any amendment of article 368 itself, may also be Ul-conccivcd, 
inasmuch as any such amendment would be vulnerable to challenge as 
invalid on the tests that 1 have indicated herein above. Furthermore, 
any power of such amendment assumed by amending article 368 would 
be futile as against any particular provision of the Constitution svhich 
refuses any amendability by its very terms. 

. I would, therefore, make a very earnest appeal to the Members of 
Parliament to pause until a proper occasion arises to test the amendability 
of any particular provision of the fundamental rights for the purpose of 
carrying out any special object of social control, by a reference to the 
Supreme Court, in its consultative jurisdiction under article 143 of the 
Constitution. 
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The Golak Nath Case and After 

• V.G. RAMACHASDRAK^ 


TN THE CONSTITUTIONAL history of nations certain peak points are 
reached not as a result of a sudden upheaval but as the consequence 
of a series of pre-events leading to a crisis. 

We may instance Ca/ainaM’s case, as the culmination of a series of 
events in the legislative and judicial spheres of our national government. 
Perhaps the I^^gidature and the judiemry have both to lake the blame 
for the cast^lty of the rights of the common citizen, who in a sort of way 
was quite in a maze not to know exactly where he was and what rights 
ht had dtipite the grandiose chapter on fandamental rights in Part III 
of the Constitution. 

Fundamental tights arc hailed as very fundamental and sacrosanct 
transcendental rights that can never be erased. ^Vas it not the late 
Pandit Jawaharlal Nehru who said on April 3, 1947, in proposing for 
adoption of the interim report on Fundamental Rights in the Constituent 


A fundamental right should be looked upon not from llic point of 
view o any particular difficulty of the moment but as something 
that you want to make permanent in the Constitution. 

**^^®®* ***' Madras Congress, Pandit Motilal Nehru 
Observed m his report to the Congress: 


tc to have our ruudomental 
* manner xvhich will not permit their 
imnortarrt 'i! '‘^cumstonccs. Another reason why great 
existrnr.. . ^ ® 'Declaration of Rights’ is the unfortunate 
arp n..e. ° in the country. Certain safeguards 

those 1° create and establish a sense of security among 

00 upon each other with distrust and suspicion. 4Ve 

ember, Union Official Language (Legnlallve) Commisilon, New Delhi. 
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could not, better secure the full enjoyment of religious and commu- 
nal rights to all communities than by including them amongst the 
basic principles of the Gonstitulion. 

Thus SVC get to know why the founding fathers incorporated the 
rights as the foremost Chapter in the Constitution, even before enu- 
merating the powers of the Legislature, the Judiciary and the Executive. 
These rights tvcrc made justiciable by resort to writs under articles 
226 and 32. The writ remedy under article 32 itself is declared a 
fundamental right which no Parliament can take away or abridge. 
Dr. Granville Amtin, a non-Indian, in his informative book entitled 
"Indian Constitulion — Corrurslotu of a Kation" recognises the transcen- 
dental nature of these rights and withal the scope of a slosv social revolu- 
tion, through resort to law as conditioned by the restrictive clauses 2 to 6 
in article 19 and the implementation of the Directive Principles of State 
Policy which may be upheld as reasonable restrictions of the rights in 
Partin of the Constitution. The learned author saj^s: 

The case of the commitment to the social revolution lies in Part 
III and Part IV, in the Fundamental Rights and in the Directive 
Principles of State Policy. These are the conscience of the Consti- 
tution. . . India was a land of communities of minorities, racial, 
religious, lingubtlc, soclaland caste. For India to become a State, those 
minorities had to agree to be governed both at the centre and in the 
province, by fellow Indian members, perhaps of another minority — 
and not by a mediatory third power — the British. On the psychologi- 
cal and political grounds, therefore, the demand for written rights — 
since rights would provide tangible safeguards against oppression — 
proved overwhelming. 

Herein you have in a nutshell the background necessity for retaining 
for ever Part 111 of the Constitution, if it is to be whittled down or 
erased, the background vanishes and j'ou have chaos — a revolution by 
minority against minority or minority against majority, as the case may 
be, in the ever changing balance of part>' power politics in India. During 
British regime, from the days of Qjicen Victoria’s proclamation, we have 
had assurances as to the rights of minorities and rights pertaining to re- 
ligions and honouring of customs. IVith the British away since 1950, we 
introduced Part III as a charter of assurance to the various diverse 
minorllics. This is the sheet-anchor of our political stability. Denude it or 
disnirb it, you seek peril and destruction of a tranquil and peaceful society, 
willing to adjust to the just claims of all minorities. 
iVhat led to Golalcaath doctrinej 

WTc would now shortly catalogue the events that led to the present 
impasse. Supreme Court Judges in the period 1950-1960 were wrong 
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in attuning their attitude to the conditions in the country. They should 
have merely interpreted juristlcally the constitutional provisions. They 
fried to equate themselves to the Judges of Supreme Court of America, 
who are in conditions of a society far difTcrent to ours. 

(j) The sitnation caused by earlier jadgments 

unfortunate decision of the Supreme Court in 
Shankart Prasad v. Union of India} It tvas doubly unfortun.ite since it u-as an 
nn.„,mous cl.ci.ion of ,ho Com »hicl, «a, composed of n.c jodgm Ihrcc 

otwhom became Chicfjmiicmorindio. Wl.ile upholding Ihe eomlim. 

the ConiMuuon (FiM Amendmera) Act of 1951, a. fel,e They laid 
down , ha , hough ar.iele. 3|.A and 31.B ran eoun.er ,he righ., in Part 
tl.e nad™ ^ “m.uuuonal .o be void. Thl, deebion ha^ indeed eort 

introduced "an amendm.m or^*”' t {'intendment) Act also 

interests of the public order ’ °The'& I’'"™’' 'in 

s-ith law and order problem er.,?':’,''” 

Government was only one vearni 1 ^ t^tnmunisl Party. The 
It also svanted to introduce^cctal w*dr.!'T 

'vhich were considered then laudabtr r agrarian reforms, 

toward. upholdi„g„rXa “n """"P-™ Co-- ionnod 

Supreme Court allowed itself to be undm' ,'T uTuI'’ “ 

property rights. The ConsiitH?'* Constitution, affecting even 

consequence. Amendment) Act, was one bad 


the judiciary was free r,o„, ^ P“Ple’s rights, it is a. „ 

article 14 (Equality Clause] was ."’a of intriguing decisions 

geodjudgmentoftheHiehComr- 0 "“* “P reversing the 

construed .he word T, Supreme &ur, 

appomtmeuts put also seleetim u~,. ‘t’- ” 

Thu rendered a national lost. Ev™ H ""arned .as promotions, 

j * ^'Shlaturcs did not intend this. 

2 SastH, 
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This practically upset the national balance of merit and affected its pro* 
ductivity and cfliciency drive. Enough justice was assured to the back- 
svard classes by special provision as to their initial recruitment. 

A.K.Gopalan V. Slalt of AlaJm* sras yet another instance of judicial 
afTectation for slatus guo and stabilising conditions in the country to 
enable Government function easily. Tlie svord ‘law* in article 21 was 
construed as statute law by the majority opinion, though Fazli All J.’s 
interpretation svas quite reasonable as according to him ‘law’ would include 
the four principles of natural justice, notice, opportunity to be heard, an 
impartial tribunal and orderly course of procedure. What matters if A.K. 
Gopalan, a Communist M.P., derives additional protection akin to ‘due 
process’ law of America? But, A.IC. Gopalen's case virtually shut out the 
finer aspects of liberty to the individual guaranteed in article 21, Was not 
the Supreme Court inclined in the Delhi Laws Act case* to discover the 
traces of American due process in India, namely, that there was some con- 
stitutional trust, some sacred principle, lying at the basis of representative 
democracy which prohibits the legislature from delegating to another its 
essential function. Even a foreign commentator, as Prof. Bem.ard 
Schsvartz, criticised the decision in Gopalon’s case as it eliminated from 
the Indian law both the British concept of natural justice and the Ameri- 
can equivalent ‘due process of law*. The result b that the Court is 
rendered powerless to interfere with a law depriving citizens of personal 
liberty, except on the ground of legislative competence. 

Again, have not the Supreme Court rendered article 32 less funda- 
mental by imposing the rule of res judicata on it* on the plea that that 
doctrine was based on the highest ground of public policy. Can anything 
be more high in policy than fundamental right? Legislators and dtizco 
criticbe thejudges in this regard. Did the Judge take the res Judicata 
simply to avoid more wit petitions? They could have entertained the 
s\Tits and disposed them off in limmi if they were pointless! 

(5) The situarion caused by the Legislature 

Power always corrupts. Sustained power over a long period does 
increase the corruption of power. So svas it in India when the Congress 
Party ^vas fully in power for nearly eighteen years. It is only after the 
1967 elections that we have other parties In power in some of the States 
and there is an opnosition party growing in the Central legislature. W'e 
may cite the I.aw Commission Report, Vol. II, p. 673, wherein Dr. Sir 
G.P. Ramaswamy Iyer's famous opinion is cited: “Whereas in India 


3. A.I.R. 1950— S.C. 27 (1950) S-CR. 88. 

4. /nri: (1951) A.1.R- 1951 S.C.332: (195i; S.CJl. 747. 

5. Dacrat & elhtrt v. StaU A.IJI. 1961 S.C. 1457, 



FUNDAMENTAL RlOIITS AND CONSTITUTIONAL AMENDMENT 


today the Legislature is really dominated by a single party and where the 
Press is not functioning fully as the fourth estate of the realm, the executtie 
must be kept in bounds until opposition has grown by a conscience of its own. 
Authority has tended to give the occuiivc a taste for blanket potvers 
which it is almost impossible to contend in a Court of Law. The last of 
our defences, the Judiciary, is being rendered less cfTective by reason of the 
drafting of our laws and ordinances which makes it almost impossible for the action 
of the execuihe to be ^ueslioned.‘* 

Equally scathing was the opinion of Justice Kania, the first Chief 
Justice {Vide Law Commission Report, Vol. II, p. C73) svho said at the 
inauguration of the Assam High Court thu*. “In view of the fact, 
however, that the opposition is negligible the position of the Judiciary 
becomes all the more important. Raving r jfjard to this position of the 
Legislature, if the executive Governmer. >hicb is now responsible to the 
Legislature, does ads which tneroaek vf 4 he liberty of the subject, the only 
fortm which can gke redress against i?Tr^.'-r action of the executive is the 
court.’' 


A^in It was in llome<'. lUpp-r tliat Patanjali 

astn, C. J. said: “The r >. t i» thus constituted the protector and 
guarantor of fundamental t ght* and it cannot consistently with the 
responsibilities so laid upon i:, refuse to entertain applications seeking 

protection against the infringement of such rights." The Justice likened 
the judiciary to be the ^nf riV ever ready to safeguard 

the citizen as to his fundamental rights. 

t. the ceum upheld the 

nsht rf the eilizen, it i, an abate of po.vet if the Lesiilature circumven- 
™ , TK™, ‘J®” ‘”“°'*“™S“»''*lnwora eemUtutional ainend- 
Z.;, H =■'*1'= 13 could be 

»”'* cite can you eaplain the 

, T , t "fee thedeeitioninthe StM 

I^i.l«u,e reenacted the entire 

a netv claute 

TheLe,,.,.„ue.nayZ:;X"a:t;tT“ 

6. 1950 S C.R. 594 .t 59, 
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or nominal. There b no review of the reasonableness of the amount of 
compensation. The result ran be just eempensation or confiscatton dependant 
tvhoUy on the mood of Parliament'*. 

The mood was never bright or fair so far as compensation to the 
citizen, deprived of his property was concerned. From ‘just* it came to 
‘nominal compensation*. Why should Parliament have rushed to pass the 
fourth amendment? Is it to accommodate the acquiring tendency of the 
Government of private lands. Zamindaries and Inains went. But why 
should the word ‘Estate* include ‘Ryotwari* also? In s'arious sweeps of con- 
stitutional amendments culminating in the ses'cntcenth amendment, what 
was ultra ct>« of Part III was legalbcd by a fiction! Part III was not to 
apply to a long schedule of expropriatory Acts in the Ninth Schedule! 
This has grown into a long list of 64 Acts so far and may well go to legion 
if this madness of enacting lawless laws by a constitutional fraud — namely 
amending of the Constitution 9th Schedule is tolerated or allowed. Then 
why have Part III at all, if we want to have 103 statutes exempted from its 
operation! IV^hat b this except flouting the courts' decisions, flouting the 
Constitution and flouting the people’s rights. If these conditions are to 
continue you may soon have Part III reduced to ashes. What is the 
remedy? The judges had given power to the Parliament which the 
Constitution as originally framed did not give, Prasad's case 

made constitutional amendment as not a ‘iaiv*. This power the Parlia- 
ment has been using as ‘Bhasmasura* did on Lord Shiva himself. The 
court faced a dilemma much tn the way as Shiva did. Ergo Vishnu the 
Protector had to step in. The Chief Justice in Golaknath’s case perfor- 
med thb function of ‘Vishnu*. Cotaknalh’s case put a stop to all this. 
What of the countless acquisitions wrongfully done by the executive and 
what of numerous nominal compensations said to have been lasvfully 
given. There was no justice or morality about it all except arbitrariness! 

The ratio of Golak Nath’s decision 

We had visualised and written* in 1952 that Shankari Prasad’s case 
was wrongly decided. There were other jurists who opined so. But we 
were in a minority, and thejudges of the Supreme Court had the privi- 
lege of deciding rightly as well as wrongly. ^Vhat they decided was the 
law of the land under article 141. Fortunately, the Supreme Court has 
the power under article 137 to review its own judgments, and orders. 

It was wbe of the Constitution makers to provide so. Else, we will per- 
manently suffer under the weight of stare deeUis of even wrong judgments 
of Highest Court of the land. 


9. jV* V. G. Runachandran, ConrlitiUienal Rtmtdur, 1967. 
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So far as the Legislature is concerned, it can only be corrected by a 
court of law. But when courts do correct them, if Legislatures bypass it 
and repeat the same by a T\t\t layf, it is cUarly a colourable exercise of their 
legislative power. What did GofoiRatVs case decide? Subba Rao, G.J., 
delivering the majority opimon,'* gave the following findings: 


(1) The power of Parliament Co amend the Constitution 
is derived from articles 245, 246 and 247 of the Constitution 
and not from article 368 thereof which onh deals with procedure. 
Amendment is a legislative process. 

(2) Amendment is law within the meaning of article 13 of the 
Constitution and therefore, if it takes away or abridges the rights 
conferred by Part III thereof, it it coid. 

{3) The Constitution Pint (Amendment) Act, 1951, Constitution 
(Fourth Amendment) Act, 1955 and the Constitution (Seventeenth 
Amendment) Act, 1964 abridge Ike scope oj the fundamental rights. But 
on the basis of the earlier decisions of this Court, they were valid. 

(4) On the application of the doctrine of 'Prospeethe ecefnling' 
as explained by us earlier, any decisim will hate only prospeetive operation 
and there/ori the said amendments will eontinue to be valid. 


j declared that Mr Parliament will hate no power from the 

iau of this decision to amend any of the protithns of Part lit of the Consti- 
Mm, so as to take away or abridge the fundamental rights enshrined therein. 


Amendment) Act liolds 
Secur r ’ r j '"ipugncd Acts, namely the Punjab 

Ref™ ‘X “f ‘353) and the Myeote Land 

bean !' “ “"'"'•''“’V Aet XIV of 1965, cannot 

•he’otratl" ‘3> '3-51 ol 


.1.0 la cS^cte! ¥hey“l‘‘'" Hidayatallah J., 

./the ammdmem P”'"’ 

it conceded the^pwM •S'«n.?A’jcasc which followed 

-o on . 

of the Cowhtulion*^!’ 

qmeseetue for a long time, cannot now be 
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challenged and they contain authority for the seventeenth amend- 
ment 

(4) That this court having now laid down that fundamental 
rights fannot ainiford or taVen away by the exercise of amendatory 
process in article 368, any further inroad into these rights as they exist 
todey will be illegal and uncoastitutwnal, unless it complies with Part III 
in general and arlieh t3(a) in particular. 

(5) That for abridging or taking away fundamental rights, a 
constituent body will have to be convoked. 

(6) That the two impugned Acts namely the Punjab Security of 
Land Tenures Act, 1953 (X of 1953) and the Mysore Land Reforms 
Act, 1953 (X of 1953), as amended by Act XIV of 1965, are valid 
under the Constitution not because they are included in Schedule 9 
of the Constitution but because they are protected by article 31-A 
and the President’s Assent.” 

Thus the ratio decidendi of the Golaknath decision is 

(1) that fundamental rights cannot henceforth be abridged or 
taken away by any constitutional amendment, 

(2) the Parliament has no power to amend Part III in any 
manner as to abridge or take away the guaranteed rights. 

This is all. There is no need to bother over ‘prospective overruling 
doctrine* or the theory of ‘acquiescence* if we accept the above two posi- 
tions. There is no doubt that Shankari Prasad’s case'^ was wrongly 
decided. In iSiiflgA'/ case where HidayatuDah J. and MudholkarJ. 
had the first opportunity, they entered their emphatic protest and over- 
ruled Shankari Prasad’s case. But Gajendragadkar C.J.** in a bare 
majority of three to two'* was for upholding Shankari Prasad’s case. It 
must be noted that Subba Rao, C. J. had no opportunity to give his 
view as he was not in the relevant Bench. It was in Kochunni’s case'* that 
for the first time Subba Rao J. posited the relevant position of article 
19 (1) (f) DiV-a-etJ article 31, which in a way hinted that the legislative 
encroachment in the field of property and compensation was not called 
for. The opinion was that after fourth amendment, the two clauses of 
article 31 deal with different subjects and so a law depriving a citizen of 
his property would be void, unless the law complies with the provision 
of article 19 (5). 

n. Sajjan Singh v. Slat* ef R^atlham, I96S (l> S. G. R. 933, A. I. R. 1965 
S.C. 845. 

12. Wanchoo J. A Raghbir Dayal J. concurring. 

13. Hidayalullah and Mudbolkar JJ. dissenting. 

14. A. I. R. 1960 S. a 1080. 
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The criticism that the Supreme Court ovcrrulci its own prior 
decision only indicates that the judiciary is alive to reason and convic- 
tion. It has power to review its prior judgments.** If legislatures also 
learn the art of correcting their errors and not feeling sore about it as a 
stigma on their power, it will be healthy indeed. 

The doctrines of ‘Stare decisis* and Prospective Overruling’ 

It is erroneous to yet rely on the Blackstonian theory, tvhlch relied 
on the doctrine that Judicial pronouncements created no new law but 
only revealed the old ones. The judge is said "to only find the law not 
make the law". 


But even in England the rule of 'Start dteisis' has been given a rude 
shock in the latest decision of House of Lords in London Slriet Tramways v. 
London Councii, where Lord Gardiner, L. C., observed;** 


Their Lordships nevertheless recognise tliat too rigid adherence 
to precedent may lead to injustice In a particular case and also 
unduly restrict the proper development of law. They propose 
t ereforc to modify their present practice and tvhilc treating former 
decisions of this House as normally binding, to depart from a pre- 
yious decision when it appears right to do so. In thb connection 
they will bear in mind tk« donga e/ disiurbing telrospeclictfy tht bans 
on which contracts, settlements of property and fiscal arrange- 
ments have been emered into and also the especial need for certainty 


This announcement is not intended to affect 

tUtwhtn than in this Ihus*. 


the use of precedent 


ns Subbn Rni, CJ. 

only to tho Supr “mrcoott! 

doctrine. Cardozooid'^ 'P'o>poc>ivn ovctrnling’ 

apply is out of rim* ■ V.* 1. rule that we are asked to 

■node the 

of New Yo,k State ofNew York, wbisa he was Chief Justice 

l‘®)211U.S.25B.3li6, 
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Wc think that the Federal Constitution has no voice upon the 
subject. A state in defining the elements of adherence to precedent 
may m.ake a choice for itself between the principle of forward ope- 
ration and that of relation backward. It may be so that the decision 
of Ihs Hightsi Courts though lattT overruled was law nanetkeless for tnttr- 
mrdiale IraTuaclioru. 

It ^vill be seen tliat Cardozo, C. J., tried thereby to harmonise prospec- 
tive overruling and stare decisis. True In America, this doctrine was applied 
to special cases more on the criminal side. That is because the Congress 
never erred in flouting judidal opinion or in indulging in unconstitutional 
legislation. In India this has happened. The judges at first tolerated this 
and now have to put an end to it. What is wrong in prospective over-ruling 
being applied to such cases is not easily discernible or acceptable. Strong 
situations invite strong action. Amendments galore to the Constitution 
in the sphere of Part III must need be put an end to. 

Those who speak that that will render Part III static, do not know 
what the constitutional provisions permit. In the field of restrictive 
clauses, reasonable restrictions in public good or interest, there is a vista 
opened for dynamic social legUiation, incorporating all or any of the Direc- 
tive Principles of State Policy In Part IV. When you can do all this by 
statute why resort to amendment of the Constitution. The basic rights in 
Part III are sacrosanct subject to reasonable restrictions by law. Article 
13 will declare all laws void if they contravene Part III rights and the res- 
trictive clauses therein* Constitutional amendment is aUo a law which 
can be struck down by article 13. 

It is petite to cite from a recent article by Dr. IVoll^ng Friedmann 
in the Modern Law Review (Vol. 29, Nov, 1966) No. 6: 

This prospective overruling, i.e., the overruling of well established 
precedent limited to future situations and excluding application to 
situations ^vhich have arisen before the decision and are therefore 
presumed to be governed by reliance on the overruled principle. As 
the Supreme Court of the United States pointed out in a recent deci- 
sion in Link teller v. Walker'^* which held that ‘The Constitution 
neither prohibits nor requires restrospectivc effect,’ and that it ^vas 
therefore for the Court to decide on a balance of all relevant consi- 
derations whether a decision overruling a previous principle should 
be applied retrospectively or not*®, prospective ruling is clearly not 
compatible with the Blackstonian proposition that Courts do not 
‘pronounce a new la\v but maintain and expound the old one’. It 

19. (1965) 331 U.S. 618. 

20. Great fi’orthtrn Railway v. Suniarst OS and Ref. C»., 287 U.S. 353. 
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implied a clear admU.ion that courts do make new 
the very posing of the question whether the new rule should be 
applied retrospectively or only prospectively Indicates the aware- 
ness of its legislative aspects Despite isolated applications, 

the principle of prospccthx overruling gained a definite and res- 
pectable place in American Jurisprudence, through a decision of 

Mr. Cardozo in 1932 .The Supreme Court's decision delivered 

by Justice Cardozo, is like the Court’s much mote recent decision 
in Link LetUr case,*' an example of American Judges’ much greater 
readiness as compared with their English brethren. 


As stated earlier, even the House of Lords in England has of late 
veered round to the American view. India is a federal democracy as m 
the U.S. and the function of the Highest Court of the land should be more 
on the pattern of the Supreme Court of America. The Court’s powers are 
unlimited and in the judicial process if the Highest Court expresses sm 
opinion approving of the doctrine of overruling as necessary for the cruw 
in Indian democracy, the opinion roust be taken' with grace and under- 
standing by legislaton and jurists. It may not suit some of them or the 
executive. It may endanger their appetite for power. But, law is not 
meant to suit only such people. It has to be declared in general public 
interest of which the Courts are the accepted better guardians. A maker 
of law as Parliament cannot be the judge. The common man looks to 
Court for redress against executive action or unconstitutional legislative 
excesses. The common man venerates the High Courts so much that he 
svould take in even bad law from them. But he svould not tolerate an 
unjust legislation.** The five values of stability, protection of reliance, 
efficiency in the administration of justice, equality and the image of 
justice have necessarily to be we^hed in this connection, and balanced 
against each other. Judged by these standards the citizens’ fundamental 
rights need all such protection and the declaration of the law by both 
Subba Rao C. J., and Hidayatullah J. that there can be no further 
erosion of these rights by resort to the dcvbe of constitutional amendment 
appears very sound. 


It is wrong to say that the doctrine had been invoked only in crimi- 
nal cases in the United States”; “In civil matters ‘prospective overruling’ 
has hitherto been predominantly applied to cases involving the ending of 
Municipal and charitable immumties from court liability”.** 


22. Cumw: Tmt and Oianit-Pntpfttut Onmling in Judgt Afadi-lao’, 51 V» I*- 
Ro.201— 23i (1965). 

23. y,d, Modtra Uw Review. Vol. 29 , Xovember 1966, No. 6. 

«. a, CuTi ier. ep „t., p. 213. 
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reason is that in this type of case, public authorities and institutions 
are involved and that the ending of traditional immunities may provoke 
public and legislative process-*. The development of declaratory judgment 
in the judicial process which ‘prospective overruling’ brings about is 
indeed a very healthy thing. Declaratory judgments prevent needless 
litigation and needless legislation. The legislator and the citizen are both 
held in check by this wholesome doctrine. Mr. Beryl Harold Les-y ** 
pithily states: 

Ever since the publication in ray book ‘Cardozo and the Frontier of 

Legal Thinking*.. .it has struck me increasingly that the drag in 

the development of new judicial methods such as prospective overrul- 
ing, is associated with the lingering perdinance of traditional juris- 
prudence and the apathy towards realist jurisprudence. 

The same learned witcr adverts to a model statute relating to pros- 
pective overruling*’ thus: “In 1931 Pcof. Aabbcrt Kocomrek of North 
Western University drafted a model statute designed to introduce and 
sanction prospective overruling; 

Seelion i : The final decisions of the Supreme Court arc: 

(a) Decisive of the rights of the parties; 

(b) Declarative of the rules of law for future application 
which govern the questions raised on the facts pre- 
sented and decided. 

Si:lton s : (1) If the Supreme Court believes tliat a declaration of a 
rule of law theretofore made by the Supreme Court or 
by any inferior court is unjust, it wll decide the in- 
stant case in accordance with the juster rule except — 

(a) Where the former rule is a basis of reasonable and 
justifiable reliance applicable to the facts of the 
instant case, or 

(b) NVhcrc the application of a new rule in its Judge- 
ment will be unduly disturbing to a standard 
of reasonable and justifiable reliance as to the 
existence or non-existence of legal relations of 
other persons not then before the Court. 

(2) IVhcn the Supreme Court refuses to depart from an exis- 
ting rule in favour of wliat it pronounces a juster rule on 

25. rhU is mdecJ wli3t happened in tbe Af«/i(/r(llioDos) and Msskaps (Califomb) 
eues. atihoush in the latter case, the end result was legtsUiive reform broadly 
in accordance with the new judicial principle. 

2€. In hii asticle in the Journal tj t&s CTawitsiy »/ Prets^fecnia Ltna tUrirr, Vol. 
109, 1960.19GI; pp. 1—30, 

27. Hid. 



116 


FUNDAMENTAL RMSHTS AWD CONSTITUTIONAL AMENDMENT 

the questions adjudicated, the expression of that view is evi- 
dence for future cases of the existence of reasonable reliance. 
Section 3. Nothing herein shall abridge the duty of the inferior 
courts to apply the declarations of law made by superior 
courts.** 

Cardozo, G. J. thought that judges had already the power to proceed 
along these lines. But should there be any doubt, he thought the power 
should be conferred explicitly by statute and he praised Kocomrek’s draft 
as a satisfactory skeleton. So strong did he feel that if necessary, the 
statute should be reinforced by constitutional amendment. **« 

In the Sunburst case, ** Justice Cardozo said, ‘'Traditionally a court 
overruling an earlier decision allows the new ruling to have a retroactive 
effect. Sunburst, however, is a striking case where a court has taken pains 
to make its new ruling not retroactive, and in so doing it cannot be said 
that the Court had infringed the Constitution of the United States.” 

Justice Black in Moner v. Dartow ** and Justice Frankfurter in Griffin 
V. Illinois ** have approved of the prospective overruling doctrine enuncia- 
ted by Justice ^rdozo. Justice Frankfurter thrust the declaratory 
theory (of Blackstone) into the morgue and blessed Cardozo’s jurispruden- 
tial insight. He said: 

We should not indulge In (he fiction that the law announced has 
always been the law and therefore that those who did not avail them- 
selves of it waived their rights. It is much more conducive to law’s 
self-respect to recognize candidly the consideration that give pros- 
pective content to a new pronouncement of law. 

(Note: The power of Supreme Court to review its own judgment 
will not be salutary if the doctrine of prospective overruling is also 
not invoked with a view not to disturb the series of chain reaction 
of action taken on the prior decision.) 

Judge Frank in May v. Hainer^* r^htly observed: 

The rational basis for judicial reluctance to overrule a gravely 
unsound decision, with not only prospective but also retroactive 

effect, would cease to exist if ‘stare decisis’ were treated solely 

as a sort of estoppel doctrine. Except when a person has detrimen- 
tally changed his position because of his knowledge of a decision, 

Dtcisuenda Profnal' 17 A.B.AJ. 

28a One wishes the model statute ofKocomrek is adopted in India 

29. Cr»a(A'»r;t)i. V. 5un6urit Oit«nrfJt^.C».,287 U.S. 353 (1932) 

30. 341 U.S 267.275(1951). 

31. 351 US. 12.20 (J95Q 

32. 153 H. 2 d. at 175. 
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I see no valid reason for adhering to a precedent when upon subse- 
quent reflection it shows up as ill considered and unwise. 

Mr. Justice Douglas in his Cardozo Memorial Lectures, deprecated 
the traditional masquerade under the Blackstonian theory oTslare decisis 
as only revealing what the law really was, to be wholly out of date. He 
added: "But the more blunt, open and direct course Is truer to demo- 
cratic traditions. It reflects the candour of Cardozo. The full disclosure 
has as much place in Government as it docs in the market place. A 
judiciary that discloses what it is doing and why it will breed understand- 
ing and confidence based on understanding is more enduring than confi- 
dence b.nsed on awe.” ** 

So, we will endone when we speak of Justice Subba Rao’s candour: 
for verily he is the Indian Cardozo. 

Beryl Harold Levy pithily concludes: ** 

Out of such refreshing honesty would come many benefactions. 

Not the least would be a reduction of the dead weight of redundant 
rationalisation in j’udicial opinions and a freer utilisation of earlier 
scholarly studies. Another negative advantage of no small impor- 
tance would be a limitation on the 'anarchical proliferation’ of our 
case law,®* prospective overruling is only one of the many positive 
ways of placing newly formulated judicial law on a sound basis... 
For when we see a Judge as himself, a partial legislator in a period 
of legislative dominance, we shall be free to devote a disciplined and 
unencumbered imagination to the task of aiding Judicial law 
makers to perform their duties with facilities more appropriate to 
their function. 

The Amending Power 

As the entire controversy in Golaknalh's case centres round the existence 
or the nonexistence of the amending power in its fullest extent in article 
368, it is but necessary to shortly analyse the situation. Does article 368 
contain only the amending process or procedure? \Vhal is the real dis- 
Dnetion betiveen ordinary law and the law made in the exercise of the 
onstituent Power? Hidayatullah J. ansivcrs the last question tlius: 

Under the scheme of our Constitution none at all. This distinction 
has been attempted to be worked out by several authors- It is not 

33. Douglas ‘Start DteisU’ 4. Record N.Y.aB.A. 152-175 (19^19). 

Review. VoL 109 (I9G0),pp. 1-30 at 30. 

* Rejections on tht Conjettstet, IH-Coluxnbla Land Alumni Bulletin 2, 

Dec. 1958 p. 5— cited in Univernty of Pennilyania Law Review, Vol. 109 (I960. 

PP. 1-30 at p. 30. 
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necessary to quote them. TaWng thcrcsults obtained by Willoughby^ 
it may be said that the fact that a constitution is written as a con- 
stitution is no distinction because in Britain, Constitutional Law is 
of both kinds and both parts a>-exist. The test that the Constitu- 
tion requires a different kind of procedure for amendment also fails 
because in British Parliament by a simple majority it makes laws and 
also amends constitutional statutes. In our Constitution too, in spite of 
the claim that article 368 is a code (whatever is meant by the ivord 
code here) —articles 4, 1 1 and 169 show that the amendment of the 
Constitution can be by the ordinary' law making procedure. By this 
method, one of the Legislative lists in a State can be removed or 
created. This destroys at one stroke the claim that article 368 is a 
code and also that any special method of amendment of the Consti- 
tution is fundamentally necessary. 

According to Hidayatullah J.,with which view one should agree, 
there is no difference between the ordinary legislative and amending 
process in so far as article 13 (2) h concerned, because both being Jaws in 
their true character come within the prohibition created by the clause 
against the State. In the Justice's view. Parliament “is not even a 
Constituent Assembly and to abridge fundamental rights in the name of 
the Constituent Assembly appears anomalous”. For there can he no 
amending power extended to abridgement or extinction of fundamental 
tights. It U a pity that the fourth amendment brought radical changes. 
It did away with the dininction made by the Supreme Court between 
articles 19 and 31 and the theory of just compensation. This is nothing 
short of whittling down the right vouchsafed ia articles 19(10){f) 
and 31. 

We may recall Dr. Ambedkar’s words uttered in the Constituent 
Assembly: 

“Now what is it wc do ? We divide the articles of the Constitution 
under three categories. The first category is the one which consists 
of articles which can be amended by Parliament by a bare majority. 
The second set of articles are articles which require two-thirds 
majority. If the future Parliament wishes to amend any particular 
article which is not mentioned in Part III or article 304, all that is 
necessary for them is to have tivo-tblrds majority. Then they can 
amend it. 

Uis ttoj dear that Part III cannot bear any amendment. Dr. 
Ambcdkar « dear about thir. bVhy should not our Lrglslatutei accept 
whatDr. Ambedkar had conceded rightly? Artide 368 can by no stretch of 
sophistry be applied to Pan III. The tragedy of it is that it has been 
36. Ccmmtntjriei on [Jo Conilitnion Vol, lH. pp_ 686-637 (1933.) 
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applied in validating the first, fourth and seventeenth amendments. The 
Supreme Court was not alert. In fact it deemed to approve of it for a 
time till the jolt came from the time of Sajjan Sindh's case culminating in 
GolaknalVs case- An amendment of the Constitution is also ‘law’ and so 
article 13 applies to it. Subba Rao, G.J. puiit tritely when he stated in the 
Golaknalk case, referring to certain decisions in the United States. “It will 
be seen from the said judgments that an amendment of the Constitution is 
made only by legislative process with ordinary majority or with special 
majority, as the case may be. Therefore, amendment cither under article 
368 or under other articles arc made only by Parliament by following the 
legislative process adopted by it in making other law. In the premises an 
amendment of rhe Constitution can be nothing but ‘Jaw*. 

An amending power is no sovereign power. It must be a power 
specifically given by the Constitution. If it is sovereign, it is so only within 
the scope of the power conferred by a particular constitution, (per Subba 
RaoJ.) . Article 368 only lays down the procedure for an amending bill 
to pass through. It will be noticed that the proviso refers to articles 54, 55, 
73. 162. 241; Chapter IV of Part V, Part VI and Part XI, Seventh Sche- 
dule etc., but nowhere is mention made of Part III of the Constitution. 
Tins clearly indicates that Part III is not to be amended at all. Whatever 
changes needed can.come under the restrictive clause empowering Parlia- 
ment to enact laws in the interests of security of State, public order, in 
the interests of the public etc. 

We will agree with Subba Rao, C.J.*s opinion that "there is nothing 
in the nature of an amending power wliich enables the Parliament to 
override all the express or implied limitations imposed on that poiver. 
As we have pointed out earlier, our Constitution adopted a novel method 
in the sense that Parliament makes the amendment by legislative processes 
subject to certain restrictions and that the amendment so made being 
‘law’ is subject to article 13(2)”, 

There are a few misconceptions in the minds of critics of the 
majority view in the Coiaknath case which may be pointed out and 
answered: 

1. Parliament is Supreme, 

Answer: It is not- TIic Constitution is Supreme. 

2. There is a dispute between the Supreme Court and the Parlianunt, 

Answer; No. Really the conflict is between tlie Parliament and 
the citizens whose rights Parliament seeks to infringe. The 
Supreme Court only deodcs the disputes between them. 

Amending Power is a Constituent Pmver. 



,0 fundamental rights and constitutional amendment 

Anssver- No. It is not. The amending power is conferred under the 
Constitution whereas the Constituent power is svith the people 
who alone can confer on a future Constituent Assembly. 

4. Tke present Parliament tr a belief represenlalhe of the people than the 
Constiluent Assembly- 

Answer: That may be sc. said if the heads of voters are counted; 
but the Constituent Assembly was convened in exercise of the 
Constituent Porver conferred by the British Parliament by passing 
the Indian Independence Act. 1947. No such constituent power 
is conferred by the people on the present Parliament. 

5. Article 368 confers a subslanliee power. 

Answer ; No. It deals only with procedure but even if article 368 
confers a substantive power to amend, an amendment made in the 
exercise of that power by Parliament is nonetheless ‘law’ svitbin 
the meaning of article 13(2). IVliethcr it is a residuary power or 
power under article 368, it 1 $ only an amending power under the 
Constitution and not a Constituent power. Constituent power is 
only in the people. The people alone can confer that power on its 
representatives to make a Constitution. It is not a power under 
the Constitution. 

What is the proper future course of action? 

One thing is clear. The old law as expressed in Shankari Prasad's 
case is no longer there. There is no possibility of the Supreme Court re- 
considering this overruled decision. CoIoknathV case wili stand ‘put’, so 
far as overruling of Shankari Prasad and Sajjm Singh's majority opinion is 
concerned. May be we may have a rehash of what is prospective over- 
ruling and what flows from it. This may be achieved by another 
application under article 143 if the Government so thinks fit. 

Now, therefore, it is best to proceed on the basis that constitutional 
law is also Maw’ within the meaning of article 13. Once this is conceded, 
the habit of the Legislature in seeking constitutional amendment for 
altering the scope of fundamental tights will have to be given up. 
In its stead it is wise to train our draftsmen to forge ahead the necessary 
laws in tunc with the restrictive clauses in Part III of the Constitution. 

Taking article 14, the Legislature may not go headlong in further 
classifications, nullifying the equality clause. The judiciary have had 
their lion’s share in destroying this clause, by upholding all classifications 
as good. The judiciary may henceforth show some restraint in this 
direction. 
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The Legislature have ample scope to give equal treament by enact- 
ing suitable laws so as to fall in line with the principles enunciated in 
articles 15 and 16. Discrimination on grounds of religion, race, caste or 
place of birth are clearly taboo. While equality of opportunity in the 
matter of public employment is welcome under article 16, the damage 
done by the judicial verdict in Rangaekan's case rosy as well be repaired 
by adding a proviso to article 16, namely, that reservations of post for 
backward classes are to be at the stage of appointment and not promotion 
to selective posts. This will be quite in keeping with the Golaknalh case 
doctrine, as the proviso only explains the right and docs not whittle down 
any existing right. The Rangachati decision alone is an unwarranted 
extension of a right. This is necessary to ensure efficiency in the civilian 
services. Merit must not be sacrificed for all time at the altar of encou- 
raging backward classes to thedetriment of the nation's progress. Will 
the Legislature correct the judicial error by the said amendment? 

There is nothing wrong if article 1 7 as to abolition of untouchabih'ty 
is really given full effect in execution. The defect lies in not seeing to the 
execution of the policy. 

As to the seven freedoms in article 19, the State ;nay tvcil bring all 
its welfare legislation in the Interests of public good by enacting laws 
within the sphere of (he restrictive clauses (2) to (6) of that article. Tliis 
ambit is Large enough to bring into effect all the directive principles of 
State policy adumberated in Part IV’ of the Constitution. Not enough 
attention was paid in this direction and draftsman liad not been 
trained to think of this large vbta as hitherto under the aroma of 
Shankari Prasad’s case they were lured to resort to only constitutional amend- 
ments. The constitution is rendered dynamic by the operation of these 
restrictive clauses in Part III, as to freedoms of speech, assembly, associa- 
tion, movement, residence, acquisition and disposal of property and 
practice of profession etc. It will be quite in consonance svith reasonable 
restriction doctrine if in article 19(2) ihcsvords 'in the interests of con- 
tempt of Parliament* are added. Thb %vjU not be a transgression of the 
Golaknalh case. 

Tl\c code of criminal jurisprudence set out in clauses (1) to (3) of 
article 20, as to double jeopardy, expost facto lasvs and self-incrlmination 
must be strictly adhered to by the Legislature in the enactment of any 
law. 

The protection oflifc and personal liberty under article 21 demands 
a better appraisal at the hands of the Judiciary than what was pronounced 
in A. K, Gopalan's case. Government must not feel shy if on a proper 
future occasion, a more liberal interpretation as to rules of natural justice 
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and the tracts of 'due ptocKs' arc envisaged a< embctldcd in the concept 
of liberty in article 21. 

\tt\dc22 as it is harsh OH tlic persons in detention rw to hearing and 
indicia! remedies It is for tin; Legislature to give a fair deal to the 

detenues by appropriate ciranjes in the Preventive Detention Act. 

Articles 23 sind 24 which refer to rights against exploitation do not 
offer any problems. In regard to rights of freedom of religion (article 25 to 
28). legislation must tend to protect minority rights to run tlicir 
educational institutions with full freedom and to protect religious institu- 
tions in the management of these properties. These arise under articles 29 
and 30 also. 

It is to article 31, right to property, much attention has to he paid. 
Much of the tussle between the Legislature and thejiidlci.ary is on account 
of this. If article 31 were not in Part HI but in a separate part like 
Freedom of Trade and Commerce, different considerations will arise. The 
damage to article 31 by the constitutional fourth and seventeenth amend- 
ments h.as been immense. Though the compensation clause has been nearly 
nullified to mean ‘any compensation’ the Legislature has got to get accus- 
tomed to the concept of 'compensation* as envisaged in the Metal Corpora- 
lien case.” May be they may not like the interpretation that compensation 
must be akin to market value to be just. Tliey, however, liave a silver 
lining in Justice Hidayatullah's appro.-ich which leaves scope for a re- 
consideration of this aspect. According to this Justice, compematlon has 
to be real and not ‘any nominal value', though not necessarily the full 
market value. Herein lies the golden mean approach. The Legislature 
may well await further judicial enlightenment in this regard on a future 
appropriate occasion. 

IVith reference to article 32, it is so fundamenl.il that the Legisla- 
ture as well as the Judiciary must respect in full the import of the protec- 
tion offered by that article to the citizen of India. 

IVhat course the Government has to follow 

vis-a-vis Constitutional amendments 

There are two suggestions, one by Chief Justice Subba Rao and 
another by Hidayatullah J. with respect to solving the tangle and 
obtaining for Parliament the spcciGc power to amend fundamental rights. 
We submit if, as the Justices say, lighu in Part HI are sacrosanct 
and fundamental, it is diUkuU to concave how they can be amended by 
any power derived by calling in a SMSW Comtituent Assembly. It looks as 


37. l/*rono//«*av.Mria{C«T#af«twii«/riuB«,A.T.R.l9E7 S.C,637, 
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if it will be a new Constitution altogether following a revolution, peaceful 
or otherwise. 

Chief Justice Subba Rao appears to suggest that in entry No. 97 
of List I in Seventh Schedule, there b a residuary power by which a new 
Constituent Assembly can be convoked. It may not be appropriate to 
put entry No. 97 to such immediate use. Hidayatullah J. would however 
add: “Parliament must amend article 368 to convoke another Constituent 
Assembly, pass a Jaw under item No. 97 of the List I to call a Consti- 
tuent Assembly and then that Assembly may be able to abridge or take 
away the fundamental rights, if desired. It cannot be done otherwise.” 
The Justice then adverts to Parliament being a constituted body 
and not a constituent body. As a constituted body. Parliament has 
powers of legislation which include amendments of the Constitution by 
a special majority but only so far as article 13 (2) allows. So the Justice 
wants a Constituent Body as suted earlier. The Justice would say that 
though the State is a sovereign body but yet since it has chosen under the 
Constitution to create self-imposed restrictions through one constituent 
body (Comtituent Assembly of 1947) those restrictions cannot be ignored 
by a constituted body (the present Parliament) which makes laws. 

It is, however, apparent that Justice Hidayatullah has merely 
elaborated what the Chief Justice said, in a reasoned manner. To us 
this also rests in a Hctlon that the so constituted second Constituent 
Assembly or body represents the people’s voice. It is not clear how this 
is done in its details as to representation of ail States and the minorities. 
Sovereignty yet resides with the people of India; if they parted with it in 
a measure in 1947 to the Constituent Assembly, that can go only so far 
as the present Constitution is in vogue. Once you want to create a new 
Constitution, you must visualize that the people’s sovereignty is affected in 
the ultimate analysis in the democratic Republic of India. The 
Preamble clearly makes the people of India resolve to create a Sovereign 
Democratic Republic to secure justice, liberty and equality to themselves, 
as envisaged in the present Constitution. If a new Constitution has to be 
forged with a new approach to the concept of liberty etc., the people 
must again resolve by themselves as to what it should be. Tlie methodo- 
logy of directly enabling Parliament to call a Constituent Assembly 
appears improper and illegal. The only method appears to be a 
referendum. 

The referendum must be addressed to all TOters oflndia to reply to 
this question; 

“Do you want the fundamental right (state here : the relevant 

right) assured to you in Part III, to be subject to constitutional 

amendment?” 
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If on this question more than 2/3rdj of the electors answer 'yes, 
we want Part III of the Constitution to be subject to constitutional 
amendment’ then. Parliament must be duly empowered to call for a 
second Constituent Assembly to Avork out the new article of amendment. 
Such a Constituent Assembly may be then formed by Parliament under 
the residuary power in item 97, List I : 

(1) with all members of the present Parliament, both of Lok Sabha 
and Rajya Sabha, 

(2) with ten members elected specially from among the members 
of each legislative body in each of the sixteen States, i. e., ten 
from the Assembly and ten from the Council of States where* 
ever that exists. These ten members svill be elected from all 
political parties, the number being proportionate to their actual 
strength in the Assembly or Council as the case may be- 

This will in a way ensure a fair representation to all political parties 
in the ptopottion in which ti\« pcopic Itad ciiostn to elect tijem. This 
will give also weightage to the opinion in all the States* 

So to enable all this, a prelimmary requisite is a TcfeTcndum. For 
this a new provision, as article 3C8-A, lias to be enacted by Parliament 
by the method and process postulated in article 363. The new article 
3G0-A may contain words to the follosvi'ng clTect 


Art. 368.A (1) Where it is necessary to 


Ascertainment of 
the people's views 
by means of a 
referendum. 


(a) amend any of the rights pos- 
tulated In Part III of the 
Consliiuiioii, 

(b) or to ascertain the wishes of 
the people of India in a 
matter of spcci.il constitutio- 
nal importance, not solved by 
any of the existing constitu- 
tional provisions, a referen- 
dum may be c.iuscd to be 
elTcctcd by law. 


(2) After ascertainment of the wishes of the people of India by 
such a referendum, FarlUroent may in its residuary power 
vested in it by entry 97 LUt I of the Seventh Schedule call for 
a Constituent Assembly to formulate the necessary amendment 
of the Constitution. 


(3) Such a Constituent Assembly shall consist of the members of 
both Houses of Parliament and ten members duly elected from 
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among each of the Legislatures of all the States, in proportion 
to the strength of political parties functioning in sucli legisla- 
tures at the relevant time. 

The law as to referendum may be duly enacted under article 368-A 
aforesaid empowering the Election Commissioner of India to hold the 
referendum as to the particular issue to be placed before the people. The 
Election Commissioner shall ascertain from each voter in India his 
answer to the question as “yes' or ‘no’. If he finds that more than two thirds 
of the total number of voters ha\'e answered the question in the affirma- 
tive, be shall record such a finding and recommend to Parliament the 
need for calling a Constituent Assembly as envisaged in article 36S-A. By 
^vo thirds of the total number of voters is meant as in the Voters’ List 
and not from among the voters who actually polled. If more than two 
thirds of the voters did not turn up for the poll it must be then deemed 
that the people arc for the status ^uo. 

All this Is new and cumbersome. It is also costly to the nation. 
This should be a deterrent to any fetish for constant or needless temper- 
ing with the Constitution. But there is no escape from it if you svant 
changes in the basic and essential structure of our Constitution. 

This appears to be the only way. The Bill currently Initiated by 
Shri Naih Pai enabling Parliament to amend fundamental rights if 
passed into law, will again be subject to the scrutiny of the Supreme Court. 
Except that it will provide another occasion for the Court to decide 
whether it svill stand by the GolainalA case or revert back toS^aakari 
Prasad's case there appean to be no other purposeful achievement contem- 
plated in tlus move. The law of the land is what the Supreme Court says 
as to the present Constitution, and not what Parliament wishes it to be. 
The Union Government may possibly bethinking of moving the Supreme 
Court under Article 143 for a detailed opinion as to matters that required 
to be solved in the light of the Calaknalk case. That might help to some 
extent by brining more clarity and shedding light amidst dark corners. 
But none of these svill solve the problem except a recourse to the method ’ 
of referendum and the subsequent imx>king of a Constituent Assembly in 
the manner suggested above. 

The following further points deserve consideration : 

1. It is said that though the Parliament cannot take asvay or 
abridge the fundamental rights, it can amend article 368 by conferring 
such po>vcr on it to take away the said rights. This is begging the ques- 
tion. If the amendment is law, such an amendment would equally violate 
article 13 and, therefore, would be void. 
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2. In view of the judgment of the Supreme Court, the Parliament 
cannot now amend ihe Constitution to taVe away or abridge the funda- 
mental rights. The only way out is to raise the point again In the Supreme 
Court m some other case and try to get the previous decision reversed. If 
tlie Parliament now amends the Constitution in the teeth of Supreme 
Court judgment, there will be a deadlock, for under article 144, all 
authorities, civil and judicial in the territory of India shall act in aid of 
the Supreme Court. If the Parliament disobeys the judgment of the 
Supreme Court, that is the beginning of the end of our Constitution. 

3. The judgment of the Supreme Court does not in any way 
prevent Parliament to carry out all its intended agrarian reforms, for all 
the amendments are left in tact. So far urban areas are concerned, it is 
still open to the Parliament to nuke laws of reasonable restriction in 
public interest encroaching upon the fundamental rights. So far acquisi- 
tion of lands are concerned, the judgment of the Supreme Court do not 
preclude the ParlLameni from es-olving the reasonable principles of 
compeiu.ation. 

4. The judgment of the Supreme Court also does not preclude the 
Parliament from adding new rights of the people in the Fundamental 
Rights Chapter, such as right to work, right to education, right to liveli- 
hood, etc., which now find a place In the directive principles. 
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The Indian Judiciary and Amendment 
of the Constitution 

(A POLITICAL iiXALYSrS VIEW’ OF COLAKXATH'S CASE) 

® r. r. RAOf 


^HIS PAPER IS a direct reaction of mine to the judgment giv’cn by the 
Supccrae Court in Golaknalk’s case. I need not hide here my firtt reac- 
tion when I heard it on the radio. It was one of shudder. Whither Indian 
judiciary, I thought, for at one stroke it destroyed my faith in the perma- 
nence of the Constitution and its suprenwicy over statutory law along with 
the sanctions behind it. 

This paper is divided into four sections. In the Brst section, I discuss 
the general role of the intelligentsia and of the judiciary as protectors of the 
political culture of the country and also the accepted role of the judiciary 
in the Indian Constitution. In the second section, I give certain additional 
arguments and facts which, I thought, were not properly presented before 
the Supreme Court, in the hope that they would be useful for a future 
Court. In the third section, I discuss some of the undesirable consequences 
flowing out of the present judgment; and in the fourth section I discuss 
ways and means out of the present impasse. The whole paper, I submit, 
is the reflections of a social scientist, a political analyst. 

I 


Judiciary and the Constitution 

I start with an apology. I must be clearly understood. This paper 
is liighly critical of the judgment of the Supreme Court in Colaknalh's case, 
but it does not mean that I am disrespectful either to tlie Judges 
personally or to the Court as an institution. I look to the Court as the 
protector of the Constitution as well as of my individual liberty. I tvould 
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rather trust the Supreme Court than the majority in the rarJiamcnt 

for safeguarding my liberty and honour, but unde: the Constitution. At 

the same time, I would like my representatives but not the Courts to 
decide, on my behalf, under what Constitution I have to live. That is the 
meaning of democracy, of self-rule, befitting ‘the dignity of the individual* 
of the Preamble ; and there can be no other meaning. But this judgment 
shatters that view. 

My Special Angle 

I am looking at this judgment and its far-rcacliipg implications in a 
dual cap.acity — from the point of view of a citizen and also that of a social 
scientist, of a skilled technician. Practising lawyers, judges and legally- 
trained statesmen arc also skilled technicians; and there is a common 
ground between us all. I am a political scientist and a student of con- 
stitutions. They are all legal experts, studying and expounding constitutions 
and statutory law, in terms of the language of the constitution. Thus 
constitutions and their language it common between us, and also the 
mode of analysis as well as the analytical tools. But they move in the 
legal groove, and think of constitutions in terms of 'law*, understood in 
terms of certain established rules of interpretation, while all social 
scientists talk of constitutions in terms of social systems, of pou'cr politics, 
and the latter as a means of social control. This makes a lot of dilTerence, 
a fundamental difference. But again our goals are the same — social 
stability and social justice. 

Our fundamental difference b, as I implied above, that constitutional 
law is not mere law. It may be a species of law, but the relationship b 
so removed from statutory law that it almost becomes a genus by itself. 
Thus expounding constitutional law is notliing but an excrebe in the 
exposition of political philosophy mixed with the political culture of a 
country and with a dose, alas, of one’s own personal value-system. Mostly, 
it b a question of commonsciue analysb, in the uncommon way. For 
instance, in the whole of {lOlaAnalA judgment, there is no ‘legal’ interprcl.T- 
tion at all, in the ordinary sens^ it b based on judicial interpretation 
which gives the lawyers and judges a capacity to shift evidence and arrive 
at truth ‘objectively’. We social scientbts are also trained to use the 
same analytical tools, and also more. What ultimately resulted is that 
this judgment had become a matter of ‘opinion*, anti our opinion abo is 
worth mentioning. 

The Stakes 

The Slakes in thii case are very high. The stakes are not the right 
to propetty-the Supreme Court has stffl kept us under the 'totalitarian 
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rule" of the three “bad'* amendments (I, IV and XVII) — nor arc the 
stakes the ''unalterable nature” of our fundamental rights — after all, 
the Supreme Court has suggested a more easy way of clianging them. 
IVhat is at stake really is the future of our political system and of our 
political culture consequent on the claim of tlic Supreme Court not only 
to protect our democratic rights under the Constitution, in the role of 
Patanjali Shastri’s “sentinel on the qui vivc”, but also to prevent 
‘'totalitarianism*’ of the very Constitution, ^piin, what is at stake is the 
claim of the Supreme Court not only to make 'the law* but also to make 
the Constitution. 

Let us see. The whole judgment and the whole controv’crsy hangs 
around the significance of “law” in article 13(2), and consequently also 
the whole philosophy of the Constitution, as it did once on a similar inter- 
pretation of law in article 21 in Gopalan's case. 

The basic questions are: is corutitution “law**, and is it the same 
as statutory law? Before John Marshall, no constitution treated it so, 
nor did any entrust it to the courts to enforce it; and even today, many 
countries, notably England, France and Russia, do not do so, that too 
tliough the latter two have svritten constitutions. 

The greatest significance of John Marshall’s judgment is not merely 
that he Introduced judicial revierv— before him, Sir Edward Coke had 
attempted it but failed— but that he treated constitution as “law” at 
all. That was the first nup staged in constitutional history. 

And today, in our country, our Supreme Court has staged the second 
coup. All that John Marshall claimed ivas that he would treat the constitu- 
tion as a sort of law, as constitutional law, but supreme law. He never 
equated constitutional law with ordinary law, nor did he ever question 
the constitution or its wisdom.* What our Supreme Court has done in 
this case is that it equated constitutional law with statutory law; audit 
questioned the constitution itself and also the wisdom of the amendments.* 
Again, all that marshall claimed was to »y ivhal the Constitution is, 
•while Chief Justice Subba Rao claims to say what the Constitution ought 
to be. This has no parallel in constitutional history. It is a eoup because 
it usurped a power which was never intended, as the Supreme Court in 

1 . Even ia Esglasd thougb made tbiougb tbe sasA leguJaUve process, coascitutional 

puodiu as well as palilical scknlists do wain tain the distinctioo. 

2. SutemcDts having this (endeacr: 

(i) Justice HidayatuIIab’a view that article 31 has no place in Part 111. 

(ii) Chief Justice Subba Rao'a view that fundamental rights are paramount 
and should be preserved and that the country was getting totalitarian and 
should be prevented. 
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this very judgment has said, "the Consdtution is Supreme” and the Court 

is a creature of the Constitution and co-ordinate svith Parliament. The 
Court lias to work under the Constitution and not sit over it and over-stcp 
the jurisdiction of other organs.* In thelanguage of Bacon, changed to 
suit the present context, ‘‘judges are lions, but lions under the Constitution, 
but not on the throne”. Thus our Courts should exercise the same 
restraint as the English Courts, substituting "Constitution” for the 
"King” and always feeling — "We arc the Constitution's Courts; we have 
to enforce it and not to make it”. The Supreme Court should not assume 
the power to say which amendment is relevant and which is not — nobody 
gave that power to them; and even if they claim this, tlicy can certainly 
not claim as they do here — and this is my serious complaint — the poiver 
to say that the “unconstitutional” constitutional amendments (I, IV and 
XVII) are still a part of our Constitution. 

Let me emphatically say (hat the Constitution is not a mere legal 
document; it is much mote than that and its basic character cannot be 
changed simply because it U liable to be amended, as directed by the 
Constitution itself, by a Parliament, and it is given to the Supreme Court 
to interpret it again under the Constitution— a sovereign commands what 
he permits, A constitution works by political culture and constitutional 
morality; and just as the basic nature of the family is much more than 
what is legally formulated or decided by case law, the basis of the consti- 
tution is also much more tlian what the document or the court says. 

The Constitution is what the people want it to be, as decided by 
their representatives, as befitting their political culture, whose promo- 
ters, preservers and protectors are the intelligentsia including political 
and social scientists, judges, lawyers, etc. This Constitution does not 
permit the judges alone to substitute their own ideas of how it should be 
in the place of what wc, the people, want. 

This judgment contains enough evidence of a tendency towards a 
system of government against which the judges reacted so much in this 
very case ^paternalism, of course, ofa variety, of a species of totalitaria-’ 
lusm, a sort of not only a govemmeut by the judges but also a constitutio- 
nal basis and politi^l culture as decided by the judges. By making use of 
a doctrine applied in another context, namely, of “prospective overruling’', 
the Court has asked us to live under constitutional provisions which arc 
not constitutional. 

This amounts to the judges not merely claiming to make law — which 

bitsclfohjectionable-but claiming tomake the constitution. Ifthe judiciary 

3. 'Hiat this is the general tenor of tl* CoMtiuiiion » admitted by this iudgment. 
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is allowed to make the constitution instead of the people, it amounts to 
transferring the Grown ofjamcs I fo the head of tlic Judiciary, ignoring 
the long struggle of the people for establishing democracy for the last 
sc\’Cral hundred years in between. 

. I)y all standards, constitulion^nuking is a political matter, and it is 
for the people to decide for ihemscU'es; and talking of the worst, if the 
people decide to have a totalitarian of government, the judiciary 

as sucli has no business *' to protect” the people from that totalitarianism. 
That is the correct position, in the simplest terms. It is commonly accep* 
ted in all countries that the judiciary should not involve itself in political 
matters. Our judiciary should also pay heed to this. Our judiciary’ has 
certainly entered the forbidden field when it expressed its great desire to 
achieve through this judgment a prevention of the growing tendency 
towards “totalitarianism” and also prevention of fundament.!! riglus 
becoming “the plaything of thcspccial majority”; and this is a dangerous 
tendency and the camel must be stopped before it makes a further entry 
into the Arab’s tent. 

Again, the Supreme Court in this judgment lias “laid down” certain 
jurisdictional limitations regarding the application of “prospective over- 
ruling”, which again amounts to making the Constitution, a power 
svhich it has usurped from the P.arlbinent against the Constitution. 

II 

The Bases of the Supreme Court’s Couclasions 

Nosv, SVC do not question cither the right of the Supreme Court to 
give its judgment, nor question its objectivity, impartiality and its supreme 
wisdom, acquired by long judicial training and experience. Somebody 
should have a final say in purely le^l matters, and the Constitution 
gives that right to the Supreme Court; and sve must abide by it. At the 
same time, the minority judgments in Sajjan Singh's case and in the case of 
GoliifataJA show clearly that there could be honest differences of opinion; 
and the very fact that the Supreme Court itself has revised its own pre- 
vious decisions, indicates that there is always scope for improvement. 

It is in this light that I desire to indicate here some fla^vs in their 
arguments and some new facts which probably had not been presented 
before the Court, along with some consequences that flow from this judg- 
ment, all of which might influence a future Bench to reconsider tfus 
decision. 

The most interesting part of the judgment is that, as a suppport for 
arriving at this final decision, the Supreme Court has tried to depend 
upon, and give promineoce to, certain things, which the Supreme Court 
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refused even to touch, in general so far, for strict legal interpretation. 

I am particularly referring to the use made by the Supreme Court of the 
Constituent Assembly Debates, and to the Court’s attempts to arrive at 
“the spirit of the Constitution” from, among others, a special emphasis on 
the Preamble. It gives me particular satisfaction because I have been an 
advocate of their use all along, and I made ample use of them myself in 
my own book on the Indian political system. 

Article 13 (3) 

Particularly, the Constituent Asscmlily Debates liad been a forbidden 
fruit right from the beginning, from Go^lans case in 1950. Now that the 
Supreme Court has just started tasting it, let us eat more of it, to find out 
tile truth. 

Unfortunately, it docs not seem that all the facts relating to 
the proceedings in the Constituent Assembly, had been fully presented 
before the Supreme Court*. In fact, a real understinding of the Con- 
stitutlon-makmg is not possible without reading from the very beginning 
of the Constituent Assembly Proceedings. This Is esseiilial for understand- 
ing the meaning ofaiticle 13 (2) as well as tiiat of the present article 368. 

As far as article 13 (2) ts concerned, the Constituent Astembly 
Debates ate of no particular use, because they could be used for arriving 
at bath the conclusions fur the disputed meaning of “law” therein. 

This article svas first recommended by (he Interim Report of tlie 
Fundamental Rights Sub-Committee, which was discussed by the Con- 
stituent Assembly on April 29, I91J. It was then in a crude shape 
and several amendments were suggested including the one moved by 
K. Santhanam which read “nor any such right be taken away or nbridgctl 
except by an amendment of the Constitution.” Santhanam particul.arly 
gave this reason for moving his amendment that "if this cl.iuse stands os 
it is {that is, without his amendment) then even by an amendment of the 
Constitution, Fundamental Rights could not be changed”. Patel who 
followed immediately "accepted” Santhanam’i amendment, and it was 
adopted by the Constituent Assembly, And when passed, the clause read 
like this : “Ail existing laws, notifications, regulations, customs or usages 
in force in the territories of the Union Inconsistent with the rights as 
guaranteed under this Part of the Constitution, shall stand abrogated to 

the extent of such inconsistency, nor shall any such right be taken away 
or abridged except by an amendment of the Constitution.” 


. The Supreme Court teems to W developed > puct.ce of not looklnslato .ny 
tbing unless presented before « by tbeUwyen; but I »m subject w correciioa 
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It is interesting to note that while announcing the adoption of this 
clause, the President, Dr. Rajendra Prasad, concluded by saying that “the 

Constitution will provide rules for its own amendment This clause also 

if necessary may be amended in the same way as any other clause in the 
Constitution.’’* 

^Vhat is important to note, however, is that when the Draft Constitu- 
tion was published, Santhanam's amendment, as quoted above, was 
dropped, and more important to note is that Punjabrao Deshmukh gave 
notice of an amendment similar to that of Santhanam but did not move it, 
without giving any reasons. Thus the history of this article in the 
Constituent Assembly clearly shows nollung — the omission might be due to 
the Constituent Assembly thinking that fundamental rights should never 
be amended; or, equally, it might be that both the Drafting Committee 
and the Assembly thought it to be superfluous under the conviction that 
the definition in article 13 of 'law* did anyhow exclude constitutional 
law. 

Fundamental Rights 

The Supreme Court has quoted a learned author, as well as Pandit 
Jawaharlal Nehru, to show the permanent nature of fundamental rights; 
and it also quoted Dr. Ambedkar to show that the Constituent Assembly 
meant them to be ‘unalterable*. I beg to show here respectfully that a 
closer examination does not support the contentions of the learned judges.* 

Fundamental rights are 'fundamental* in several senses, but many 
authorities agree that they are not 'unalterable*. Their dynamic nature 
is accepted and is supported even by this judgment. The context in our 
Constitution clearly shows that they are the decision of the Permanent 
IVill, and so bcj'ond the reach of the Temporary IVill. It is common 
knowledge that the Constitution itself makes these rights clastic In 
ordinary times and also suspendable in Emergencies; and there is also a 
vie^v held that the rights arc so elastic that the Congress Party could have 
easily achieved their socialist pattern without amending the Constitution 
at all. But to quote Pandit Jasvaharlal Nehru, as the Supreme Court has 
done, to prove the permanency of the fundamental rights, is unfortunate. 
\Vliat Pandit Ncliru was doing by that particular speech was that he was 
trying to show the permanence of the Constitution when compared with 
statutory law but not the permanence of fundamental rights when com- 
pared with other provisions of the Constitution. Actually, on the contrary, 

5. C. A. Dtb., Vol. Ill, p. 417. 

6. A disetuiion whether fundameotal rights in general were iraascendental or not, 
was only inddental, if not icrelerant. The only question before the Court for 
decuion was whether they woe unalteraWe in our Constitution. 
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Pandit Nehru on several occasions referred to the ‘sovereignty’ of Parlia- 
ment and Its right to change even fundamental rights/ and even gave 
notice ofa provUion that all parts of the Constitution including lunda- 
mental rights could be changed by an ordinary procedure in the first five 
years of the Constitution. 

Similaily, the Supreme Court lias quoted Dr. Ambcdkar to show 
that he meant Part III to be ‘unalterable’. Now, it is true tliat the 
Debates show that he said like that in the Assembly; but for anybody that 
has read all the Constituent Assembly Debates minutely, it is clear that 
there is absolutely no basis for that statement. Either Dr. Ambcdkar tvas 
making a rash statement — he did make several such — or it was a printing 
mistake — there are several such printing mistakes also in the Debates. 
These mistakes had occurred because Dr. Ambcdkar svas trying to 
prove something else and so his focus w.ts not on the permanency 
of the fundamental rights, as the Supreme Court supposed.* Actually, 
what Dr. Ambcdkar was labouring hard to prove was the com- 
parative flexibility of the Constitution but not the comparative rigidity of 
Part III. Throughout the proceedings of the Constituent Assembly not 
even one member did at any time refer to the noD'amendabllityof Part III. 
Dr. Ambedkar himself had three occasions to refer to this point and 
at no time did he say that they were non-nmendable. On all these 
occasions, he classified the articles according to their flexibilif)'— with 
simple majority, with 2/3 m.ajorhy and with 2/3 majority coupled wltli 
concurrence of the States— and on no occasion did he Lay that there Is n 
fourth class of non-amendablc Part HI. Even in this particular passage 
quoted by the Supreme Court, the exception of “Part III and article 301” 
was with reference to amendability by 2/3 majority, i.t., with reference to 
the requirement of States’ concurrence, and not to non-amendability 
at all. This passage should not have been quoted at all by the Supreme 
Court in support of their sUnd, even if it was for an indirect support. 

Another aspect that lias not been presented before the Court seems 
to be the significance of "State” of article 12 making “law” in article 13. 
It is absolutely clear to .all students of constitutional l.asv tliat the State 
itself is the creature of llie Constitution, and even if it could make a 
Constitution, “State” as understood by article 12, j.e., P.-irlumcnt, can 
never make the Constitution. So, tsvo conclusions follow: 

(i) that “law” in article 13 excludes constitutional law /’as Parlia- 
ment cannot make the Constitution); and 

(ii) that the agtacy ihat amends tlic Constitution under article 368 

7. For instance, see C. A. DtK, Vd. IX, p. 1195. 

8. This judgment also contain* one or two of *uch mistake*. 
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is a sort of Constituent Assembly. That is, when Parliament 
acts under article 368, it becomes a constitutional convention. 
Article 368 

The controversy is ^vhcther article 368 gives the plenary power to 
amend or prescribes only the procedure. The Golaknath judgment 
takes the latter view. While both views arc possible— it is only a 
matter of majority opinion — one important point seems to have been not 
presented before the Court. The general pattern of the present Constitu- 
tion is that it has been divided into several Parts with titles and sub- 
titles, and articles have marginal notes. The Supreme Court has only 
recognised the importance of marginal notes, but not yet fully of titles and 
sub-titles. Thus nowhere does the Constitution say that “there shall be 
equality’^ or that a person has “right to life and personal liberty”. Both 
articles 14 and 21 start negatively, which means, that, as Allad! Krishna- 
swamy Ayyar pointed out, it is assumed that a natural right existed 
tvhich is implied by the sub^title ‘right to equality' and the marginal 
notes. Similarly, a separate Part with a title in bold letters must be 
taken to imply that Article 368 assumes that the Constitution contains a 
power to amend itself in this article. Otherwise it is interesting to note 
'that nowhere does the Constitution say In Part V tliat Parliament can 
make a ‘bw’. 

The Supreme Court has ruled that the amending power is derived 
from Part XI, articles 245, 24G and 248, and also quoted Justice Mudliol- 
kar’s opinion In another case, wlthapproval, that whatever comes out from 
legislative procedure of Parliament is “Jaw”. 

Now Justice Mudholkar's opinion amounts to over-simplification. Our 
Parliament, like that of the English Parliament, is not merely a law-making 
body. It passes Resolutions, passes voles of no-confidence, takes part in 
the election of the President and the Vice President, impeaches the President 
,and others, and all this cannot be called bw-making or legislative proce- 
dure. Thus impeachment is a sort ofjudiciat process \vithout Parliament 
.becoming an actual Court, and simibrly amending the Constitution under 
article 368 is a sort of ‘Constituent’ process without actually becominga 
Constituent Assembly. The judicial procedure followed under article 143 
does not make ‘advisory opinion’ a ‘judgment’ of the Supreme Court. 

, If wc accept the Supreme Court’s viesv that the power to amend is 
derived from articles 245, 246 and 248, I am not able to understand from 
the summary of the judgment at my disposal which axact article the 
Supreme Court meant— ^vc land ourselves in another difficulty. IVliile 


9. Except indirectly in Part XI. 
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“ainendment” is not included m the VII Schedule, List I, the Supreme 
Court does not appear to see the force of “exclusive” in articles 246 and 
248.*® How can article 363 which requires concurrence of State 
Legislatures in its “procedure” be reconciled with “exclusive” in those 
articles? The doctrine of harmonious construction requires that we accept 
that article 368 “confers” the power to amend, at least by implication; 
(unless one of my ingenious friends tells me that this power is derived 
from the Concurrent List, item20, “Economic and Social Planning”!). 

The history of this article in the Constituent Assembly also lends 
support to this thesis — but I do not want to elaborate it here. 

•Trospective Overmliog” 

It is through this doctrine that the judgment plays what the lasvyers 
call a “fraud” on the Constitution — make “unconstitutional" articles consti- 
tutional and confer jurisdiction upon the Supreme Court and define that 
of the lower Courts — all po\\ eis which the Constitution expects the Parlia- 
ment to exercise (articles 32 (3), 138, 139, 140, 230, 255, item 65 of State 
List, etc.] Prospective overruling is not entirely new to India, nor is 
It exclusively used only by judges. The judiciary has used it in India in 
some form in several cases. But mostly, to my knowledge, the Courts in 
America applied it to cases involving administrative acts and judge-made 
rules, and rarely to constitutional cases. Yet, its application at all in this 
case is not the novelty here. 

The novelty here is the giving of life and currency to a dead amended 
article of the Constitution. As far as 1 understand its application in the 
U.S.A. and in India in its amorphous or implied form,’^ whenever a new 
interpretation or decision is given, it » clearly stated or implied that the 
rule or law or act that is impugned becomes dead once for all. Only the 
consequent mischief of such dead acts is condoned; but as far as the 
future is concerned, the rules or laws so declared ultra vires, have no 
prospective operation. In other words, the law is dead and gone ab 
initio, only the mischief already done was condoned. But Justice Subba 
Rao’s application has two novel departures. First, he applied it to 
constitutional amendments to declare them ultra vires. This has been never 


M a matter of fact, but for the mar^nal title ankle 248 does not clearly confer 
‘residuary power'; read by «>dr. it only rdleralea article 24S, especially because 

It does not have (he usual safety-valve “notwithstanding Residuary Power 

is conferred by item 97 of Lbt I also. 


'nusifamanwas imprisoned on a false charge orundera wrong inteprela- 
> and discharged Uter, or when a man was hanged and later the law was 
n the situation, even 


, 'Prorpective Overruling* is inherent i 
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done, to my knowledge, in America.’® Second, he gives continued life to 
a dead act, an act svhich he declares as ultnz rim— all constitutional amend- 
ments arc legislative acts for him—and gives them future operation, which 
is also not done anywhere. In short, if a constitutional law or statutory 
law is found ultra vires, it is dead from the very beginning, as if it was still- 
born. But the Court says they are still alive. 

It is through this novel application that this judgment asks us to 
live under a constitution which is not a constitution. The Court has got 
the power to say at the most wliat is Constitution.^! and what is not. But 
under what provision of the constitution has it got the power to say that 
what is not constitutional is constitutional, a power which through this 
very judgment the Court denies to the Parliament ? 

HI 

Consequences of the Golak Nath Case 

There are many consequences flowing from this particular judgment 
which require greater appreciation on tlie part of all intelligentsia includ- 
ing judges, parliamentarians and socLal scientists. These consequences 
may be divided Into two kinds— indirect and direct. 

Indirect consequences are those described as political. Without 
meaning anything bad or imputing any motives, I rvant it to be impressed 
on all svhat dangerous impact this decision would have had and what 
use to which the political parties would have put it'®, if it had come 
before the Fourth General Election of 1967, especially in view of the un- 
healthy precedent (unhealthy from the political culture point of view) set 
by (the then) Chief Justice Subba Rao of letting it known that he was 
standing for a political office while holding the highest legal one. A 
general warning seems invited here to all and especkilly to the Judiciary, 
against defying the Constitution by overstepping the legal jurisdiction 
and entering the political one; in tliat case, ‘legitimacy’ would be lost; 

12. When CtuefJuslJce Sobbs Rao says that : it "m now accepted in all branches 
of law including constitutional law" in tiic U. S,, what he perhaps means to 
say is that it is applied whenever constitution is given a new jolerpretalion, 

«. g., to equality and “due process" in the segregation cases. I do not Inow 
much here about the Amerjran practice, but to the extent my knowledge goes, 
this seems to be the correct position. 

13. The opposition would have made capital against the Congress Party of such 
implicatiana and insinuations as that these Amendments were leading us 
towards “totalitarianism”, that fundamental rights had become "a plaything" 
etc, especially in view of what Cajendragadkar. a J. was saying in previous 
judgments that all this was done in pursuance of the socialist policy of the 
party in power. 
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“amendment” is not included in the VII Schedule. List I, the Supreme 
Court does not appear to see the force of “exclusive” in articles 246 and 
248.1® jjow can article 363 which requires concurrence of State 
Legislatures in its “procedure” be Tcconclled svith “exclusive” in those 
articles’ The doctrine of harmonious construction requires that tve accept 
that article 368 “confers" the power to amend, at least by implication; 
(unless one of my ingenious friends fells me (hat this power is derived 
fro.-n the Concurrent List, item 20, “Economic and Social Planning’’!) . 

The history of this article in the Constituent Assembly also lends 
support to this thesis — but I do not want to elaborate it here. 

•‘Prospective Overrnling” 

It is through this doctrine that the judgment plays wliat the lasv^ crs 
call a “fraud” on the Constitution — make “unconstitulional” articles consti- 
tutional and confer jurisdiction upon the Supreme Court and define that 
of the lower Courts — all powers which the Constitution expects the Parlia- 
ment to exercise [articles 32 (3), 138, 139, 140, 230, 255, item G5 of State 
List, etc.) Prospective overruling is not entirely new to India, nor is 
It exclusively used only by judges. The judiciary has used it in India in 
some form in several cases. But mostly, to my knowledge, the Courts in 
America applied It to cases involving administrative acts and judge-made 
rules, and rarely to constitutional cases. Yet, Its application at all in this 
case is not the novelty here. 

Tlic novelty here is the giving of life and currency to a dead amended 
article of the Constitution. As far as I understand its application in the 
U.S.A. aiulin India in its amorpbom or implied form,** whencs’cr a new 
interpretation or decision is given, it is clearly st.ited or implied that the 
rule or law or act that is impugned becomes dead once for all. Only the 
consequent mischief of sucls dead acts is condoned; but as far as the 
future is concerned, the rules or laws so declared ultra cires, h.ivc no 
prospective operation. In other words, the law is dead and gone al> 
initio, only the mischief already done was condoned. But Justice Subba 
Rao’s application has two novel departures. First, he applied it to 
constitutional amendments to declare them ultra vim. This has been never 


Aj amattetaC sbeTOatginat title ailicle 248 does not clearly confer 

‘reiduary i»wer’; read by iuclf.ltonly tclierates arlicle 246, especially because 

It does not have the usual safety^talve “notwithstanding " Residuary Power 

u conferred by ilem 97 of List I alio. 


TOus jfa sras ioiprisoncd on a ftfse charge or under a wrong intepreta- 
non and discharged later, or when a cun wa» hanged and later the law was 
fn''iVdU Omruling- U inherent in the utuation, even 
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done, to my knowledge, in America.*® Second, he gives continued life to 
a dead act, an act which he declares as ultra nVff — all constitutional amend- 
ments are legislative acts for him— and gives them future operation, which 
is also not done anysvhcrc. In short, if a constitutional law or statutory 
law is found ultra vires, it is dead from the very beginning, as if it was still- 
born. But the Court says they arc stlU alive. 

It is through this novel application that this judgment asks us to 
live under a constitution which is not a constitution. The Court has got 
the power to say at the most what is Constitutional and what is not. But 
under what provision of the constitution has it got the po\vcr to say that 
what is not constitutional Is constitutional, a power which through this 
very judgment the Court denies to the Parliament ? 

in 

Consequences of the Golak Nath Case 

There are many consequences flowing from this particular judgment 
which require greater appreciation on the part of all intelligentsia includ- 
ing judges, parliamentarians and socbl scientists. TIicsc consequences 
may be divided into two kinds— indirect and direct. 

Indirect consequences arc those dcscribcil as political. Without 
meaning anything bad or imputing any motives, I want it to he impressed 
on all what dangerous impact this decision would have had and what 
me to which the political parties would luve put it'*, if it had come 
before the Fourth General Election of 19G7, especially in view of the un- 
healthy pttcedenl (unhealthy from the political culture point of view) set 
by (the then) Chief Justice Subb.^ Rao of letting it known that he was 
standing fora political office while holding the highest legal one. A 
general warning seems invited here to all and especuUy to the Jiidici.'iry, 
against defying the Constitution hy overstepping the legal jiiristliclion 
and entering the political one; in tlial case, ‘legitimacy’ would be lost: 

t2. When a.icfju, ike Subtw Uao fayt tliai : ii '‘M novir iceepteJ in all branche, 
of law incluJing eonstitulional law” in rl.e U. S., what he perhaps means to 
ny U thal ii is applied wlwncwr wtstiniiwn is siren 3 new Inierpretaiim, 
to equality and “due pwesj** in tl.c »r|rrrsalkn casrs. Idonotlnow 
much here about llie Amerinan praoke, but to the eatent my Inowleslff- fo-t, 
this terms to be the correct poslison. 

15. The opposition would have made ca(uiat afainsl the Congress Party of mej, 
icnplkations and inslnuatsoo* a« (hat ibete Amen'lromis serre lea, ',05 U, 

losrards “lolaliUfiaaum”, that fundaiBenlal right* h»d become “a pIaj(f/„gM 

etc. especially insiew cfwlijt Cajendragadkar, C. J. "at Myiig In pjfviosn 
Judgmenti that all this waa dor* in pursuanee of the »«Ulut policy ^ 
party in possrr. 
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1 fresh Constituent Assembly from time to time under this residuary 
power. 

I do not think that this was ever the intention of cither the original 
Constituent Assembly, or even of the Judiciary that made the suggestion, 
that the Constitution should be the plaything of a simple majority but 
not that ofa 2/3 majority that too of the creature of a creature. But that is 
tlie consequence of it, against which we have now to take a strong 
precaution. 

A major consequence, which directly flows from this judgment, 
though common to many such judgments, requires a special mention 
here — It leads to needless litigation. This particular judgment has solved, 
if at all (because another Court might alter it) only one point by coming to 
two conclusion and leaving out as many as six issues for future decisions. By 
pointing out that these issues could be taken up later^*, the Supreme Court 
is opening the flood*gate3 of litigation, because in future all ‘decided' cases 
could be rC'opened, almost every day; and there will be nothing like 
even a comparative 'permanent law' of the Constitution, This Is the 
very negation of rule of law and of democracy— even this judgment is 
not ‘Bnal*, as it could be changed by another Court. 

IV 

Action for Future 

The problem now is what to do after this judgment. After all, the 
Constitution, as Alladi has said, lias left the power for interpretation to the 
Judiciary; and coming; as it is, from the highest body, we have to res- 
pect It, wc have to obey It, as any thing done or said against the judg- 
ment of the Supreme Court, will only dig out the very foundation of our 
stable political society. 

At the same time, it Is impossible for the intelligentsia or even the 
ordinary citizen of India to accept the proposition which flow from this 
judgment that fundamental rights arc ahvays unalterable. Many of us 
are convinced tliat the judgment of the Supreme Court is unfortunate and 
is capable of immense mischief; hot for the present, it is binding. 

Away out should be found and tliis must he for solving the immedi- 
ate problem and make it possible somehow to amend the Constitution to 
meet the requirements of the situation from time to time, and also for 

14. The Court tias “lalJ down" onlheuieof "prospective oser-rulins", in iiem 
{3)j "the scope of the reeri»-acl5ve operation of ihe taw declared by the .Supreme 
Court superseding its ‘earlier decisions' fa left to it* discretion to be moulded 
in accordance with the Justice ofthe cause or matter before it". It fa a pregnant 
statement, pregnant with litigation. 
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solving the ultimate problem of preventing sueh pMiibllties of the fontla- 
mental law of the country becoming tlie playlliiog of ‘one-man majority 
of the Supreme Court. 

Immediate Problem 

First, the immediate problem. We may begin by considering here 
some of the suggested remedies. We bavc already seen llic remedy sugges- 
ted by the Supreme Court itself and noted sc\'er.Tl very serious objections 
to this proposal of the Parliament setting tip a Constituent Assembly 
under its residuary power to alter Part 111. This need not detain us 
here. 

Another suggestion made in some quarters that either article 3CB or 
article 13{2), or botl» of them, m-ay be amended to meet the present 
impasse, looks, no doubt, attractive, but there is still a danger of the 
amendments being dcclarctl unconstitutional on the ground that they are 
likely to reduce or abridge the fundamental rights gnar.Ttitced by the 
Constitution. This will also be a perpetual danger, even if not immcclia* 
tcly, as a future C/iurt may declare them unconstitutional, and once 
again tlic country may be faced with an avoidable svorry. 

A lliird suggestion in the air among some quarters is to resubmit 
the whole case once again to the Supreme Court in the hope that a new 
combination of judges m-ay give a iltlferent decision or .uigge>l .T w.iy out. 
This can aUo be done by the President seeking advisory opinion under 
article 143. This remedy also exposes us to the same danger as the .Tbovc, 
namely, that it makes it subject to possibilities of reversal of judgments 
by subsequent Courts. This would not serve our purpose. 

Having considered the suggested rcmcilics, 1 have one or two to 
offer. First, the President could mate a declaration under article 359, as 
there is now an Emergency, taking aw.iy the rigid to approach the 
Supreme Court for enforcement of any of the articles in P.art III and 
giving it a retrospective elTect, so th.it immediately this judgement would 
become ineffective and the Constitution could then be amended to make 
law under article 13(2) to exclude constitutional law, and to take away 
the power from the Supreme Court to declare constitullonal amendments 
ultra lires. 

My second suggestion is that a constitutional amendment may be 
passed giving power to the Parliament to set aside any judgment of any 
Court by a special majority of 2/3 of the members of the Parliament. 
(Incidentally I may mention that some such suggestion is under 
consideration in America also). This remedy may be applied alongwith 
the one above. 
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Long Term Measures 

As a long term measure, to avoid this possibility of an important 
judgment involving the interpretation of important statutory enactments 
or constitutional “laws”, we may consider the possibility of making a 
rule under article 145 or a law by constitutional amendment to the 
effect tlial while a majority of one judge would do to pronounce a 
judgment at the first instance, a 2/3 majority of the judges may be insisted 
upon for reversing or revising a previous judgment. If not for statutory 
law, this may be made applicable fo reversals in case of constitutional 
law. 

Another suggestion which is of greater importance to the citizens 
is that the Supreme Court should be requested to deal with all the points 
relevant to a particular case or arising cither directly or indirectly, and 
given final or comprehensive opinion, whether particularly raised or not, 
or pressed or not by the parties. Leaving a number of points untouched 
on the above grounds, as I have already said, is opening the flood-gates 
of litigation and leaving us in suspense as to the correct interpretation of 
the Constitution. This is not the meaning of “the law declared” in 
article 141 which should be binding on all of us in this country,*’ nor Is 
it “doing complete justice” under article 142. 

A third suggestion which is of greater significance from the common 
tax-payer's point of view Is that every Bill or at least every proposed 
constitutional amendment may be sent to die Supreme Court for advisory 
opinion by the President under article 143. This will help the country 
to a very great extent in time, money and energy, to know what the law 
is; and if this is coupled with the other suggestion, made above, that the 
Supreme Court can reverse its opinion in future only svith a 2/3 majority, 
the country can have some stability and pence of mind. 


15. Stt th« judgment of the Court in this case on the meaning of “declared”. 
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GolaknatJi s Case: A Lost Opportunity 

•P. PARAMESn'ARA liAO^ 


T he question DEFORE the Supreme Court, in GoUknalh’s case was: 

whether an amendment to the Constitution is ‘Jaw’ within the meaning 
of article 13(2). In 1951 in Skankari Prasad's^ case the Court unanimously 
answered it in the negative. In 19G5 this view was reaflirmccl in SnJJan 
Singh's CM* by a divided Court (5:2). In Colaknath's case a larger 
Dench consisting of aU the eleven judges lias Ttconsideied the riucstion 
and by a majority of six to five overruled the earlier decisions. 

The six judges who constituted the majority came to the same 
conclusions but through dilTcrent process of reasoning. On the (luestlon 
whether article 368 contiins the power of amendment, the Chief Justice 
and four of his associate judges h.'ivc expressed the view that the power 
of Parliament to amend the Constitution is derived from articles 245, 
246 and 248 and not from article 360, while Mr. Justice Hidaptullah 
has taken the view that article 368 outlines a process, which if followed 
strictly, results in the amendment of the Constitution. If it can be called 
a power at all, according to him, it is a legislative power but is sin* gtntris 
and outside the three Lists in the Schedule Seven of the Constitution. Again 
regarding the validity of the Fhsl, Foutlb and Seventeenth Amendments 
the first five judges held relying on the doctrine of prospective overruling 
that said amendments would continue to be valid. ^Vhile the sixth 
judge Mr. Justice Hidayatullah also held them to be valid, but on the 
basis of acquiescence. These basic differences in the two approaches 
have tended to weaken the authority of the decision considerably. 

The needless observations made by the majority as to how Part 111 
of the Constitution could be amended in future so as to abridge any of the 
rights therein if such an abridgement was considered necessary, arc ‘obiUr 

t Advocate, Supreme Court. 

I. 1952 S. C. R. 89 
2. 1965 I. S C, R. 933 
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dlcl^. In fact ihc Chief Jurticc and four other judges have dearly stated 
“We do not capress our final opinion on thu important question”. 

The language of Article 13(2) and the earlier pronouncements of the 
Court regarding the doctrine of eclipse* and the doctrine of waiver* 
militate against the applicability of the doctrine of prospective over 'ruling 
or the thcorv’ of acquiescence. lnsle.ad of placing reliance on one or the 
other of these untenable theories the majority' could have corrcctetl the 
basic errors underlying the Court’s interpretation of the right to property 
and brought alxnit more or less the same result. 

Mr. Justice Hidayatullah has pointed out, after a thought-provoking 
analysis of all the amendments hitherto made, tliat except the right to 
property none of the fundamental rights was abridged by tlie amendments. 
He also observed tlwt all would have been well if the Court had construed 
article 31 differently. Gota}.natk's case afforded an opportunity to the 
Court to revise its inlepreiation of the right to properly, which indeed tvas 
mainly resporuible for the impugned amendments whittling dos^Ti the 
safeguards in respect of the right to the property. Abandoning its earlier 
attitude and relying on the directive principles, the Court could have re« 
interpreted the right to property'. It svould then have been possible for 
the Court to formally strike down the impugned amendments while in 
effect preserving their substance.* it b indeed regrettable that the Court 
did not avail of the opportunity unfolded by thb case. 

The position resulting from GefalnefAV case is that Parliament has 
no power under article 368 to abiidge or take away any fundamental 
right. While the interpretation of the right to property and the attitude 
of the Court to the directive principles remain unchanged, denial of 
power to Parliament to amend Part III will necessarily lead to great 
difficulties. Hence the need to find way out of the present impasse. 
Sevttal suggestions Iiave already been made by responsible public men. 
Besides, a Bill seeking to assert the power of Parliament to amend the 
rights in Part III b already before Parliament. Howc\Tr it b advisable 
to put an end to the unhealthy process of action and reaction that has 
gone on till now. It is time to consider coolly all the aspects of the 
matter and then decide upon a instructive approach to the problem. 

Viewed against the background of the Universal Declaration of 
Human Rights, the fundamental rights have an element of sanctity and 
universality about them which should not be sacrificed in any cs'cnt. To 

3. Dfifichand V. Stott of U.F., A. I. R. 1959 S. C. 643 

4. BaiAwAjmatAT./. r. O., A.r.R. 1959 S.C. 149. 

5. For clearer exposiiioa ot thii Ttewro (be article; Proper Approach to Ftinda. 
mental Righu, Indian Exprtit, April 4 , 1967. 
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Hing the fundamental rights at the feet of a Parliamentary majority to be 
trampled upon at its will may not be a wise step. At the same time to 
allow the judiciary to ignore the directive principles while determining 
tJie scope of any of the fundamental rightsis also detrimenta! to the 
interests of democracy and economic justice — two basic tenets of our 
Constitution. It is, therefore, necessary to make U clear in the Comtitution 
that a law which gives effect of a directive principle shall not be deemed 
to take away or abridge any fundamental rights under article 13(2). How 
to effect this amendment is tlie rjucstion? 

In the case of Slate of IIW Drnsal v. Unton of India* the Supreme 
Court had accepted the proposition that sovereignty resides m the people 
of India. Even according to the obiter dicta of the majority judges in 
Colaknath's case there can be no objection if Part III is sought to be 
amended with the consent of the people. Tlierc may be differences as to 
the proper instrument to effect this purpose. 

A proviso may be added to article 368 following the procedure 
prescribed for its amendment, to the efTcct tlwt a Bill which seeb to 
amend tho Constitution so as to take away or abridge any fundamental 
right shall, after it has been passed by the two Houses of Parliament 
with the requisite majority, be submitted to the people entitled to vote 
for ratiScation through a referendum and the Constitution shall stand 
amended in accordance with the terms of the Bill only after the Dill has 
been ratified by a majority of the people participating in the referendum. 
Once this is done it will be possible to amend article 13(2) .ns suggested 
above so as to facilitate the implementation of the Directive Principles of 
State Policy without at the same time affectlns the sanctity and enduring 
v.sluc of the fundamental rights. 


6. A.1,R. 1963 S.C. 1241. 



The Golak Nath Judgment — Some Legal 
and Political Implications 

•T. S. RAMA RAOt 


"O Y CONSTRUING A part of the Constitution (the fundamental rights 

Chapter) as virtually^ immune from the process of constitutiotul 
amendment, in the case of GffalJIatAv. S/aU tj Punjah, the Supreme Court 
of India has created legal history. The reaction to the judgment has been 
shaqdy divided. The deebion w.ai given soon after the results of the 
recent general elections svere announced. While one does not know 
whetUec this timing was deUbecate, it seemed immediately after the judg. 
ment tliat it might well Itave a chance of remaining undisturbed consider- 
ing the fact th.st the Congress parly svhich had ushered in as many os 
seventeen amendments in the seventeen years tliat have lapsed after the 
advent of the Constitution, Itad lost its ovenvhelming mojority in the 
Parliament as well as its hegemony in various states and that it might be 
dilTicult to secure a new amendment superseding the efTcct of the above 
judgment, in the context of the nesv political conditions and especially of 
the consolidation of the rightut parties in the elections. However, recent 
events indicate that Parliament is likely to make a move for superseding the 
judgment, as a bill for this purpose moved by a Socialist Member has been 
referred to a Joint Select Committee of Parliament. Evidently, the Leftist 
opposition parties have joined with the Congress party in its opposition to 
the Judgment, and the all-too familiar spectacle of a clash between the 
Judiciary and the Legislature, with the latter gaining the upperhand by a 
constitutional amendment, is once again likely to be re-enacted. The 
rightbt parties, and some independents, Mr. J. B. Kripalani being cons- 
picuous among them, seem to be the only forces in Parliament opposed to 
this move. 

t Ptoressor oriniersatlonal and Constituckmal Law, University ofMadras. 

1. nils qualification u added, as Farllamenl is forbidden only from 'abridging or 
taking away' the fundataenta! lights within the meaning of article 13 (2) of the 
Constitution and not from svidetung thdr scope or strengthening them. 
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FONDAUENTAl. RlOItTS AND CON«TITUTIONAL AUENDUeNT 

The judgment of the Supreme Court can be viewed as symbolic 
of the attitude of protest, alarm and revulsion felt by responsible sectioru 
of legal opinion in this country at the cavalier manner in which the politi* 
dans have sought to twist judicial efforts to protect and strengthen the 
fundamental rights as attempts to bolster up the vested interests and the 
privileged sections of the people ami have sought the aid of socialistic 
slogans arousing class-passions, to eliminate the restraints of judicial review 
on their freedom of action. For, it will be remembered that the previous 
constitutional amendments were intended not at an immediate ushering in 
of the socialistic panacea, hut merely at excluding judicial review of the 
validity of the acts tlmt might be undcrialtcn in future by the Legislature 
to achieve that goal. In other words, the objection lias been to judicial 
review as such; and no chance was given to the judiciary at arriving at a 
workable balance betsveen the rights of the citizen and the interests of the 
State by the slow but steady process of judicUl review extending over a 
series of cases. Article 31>Q with its expanding list of State laws made 
immune from judicial scrutiny without even a cursory examination of 
their contents by Parliament, is a classic illustration of this hostile attitude 
of our politicians to the power of judicial review as such. As Hidayatullah 
J. has vividly pointed out in the present judgment, ‘the intent is to silence 
the Courts and not to amend the Constitution*. It would be a tragedy 
indeed If, as seems likely, this attitude persists and the present judgment 
is superseded by a constitutional amendement svithout a calm and dis* 
passionate analysis of its long-term implications for the future of 
democracy and rights of the citizens in this country. 

For, contrary to prima fecit impressions that one may get on reading 
the ratio of the majority judgment, there is nothing in it to alarm even the 
most bigoted socialist, in view of the saving of even the ‘prospective’ 
operation of article 31-A ^whlch in ctTcct, makes agrarian reform laws 
immune from attack in Courts on the ground of violation of fundamental 
rights.) 

Five of the majority judges, adopted Subba Rao C.J.'s view uphold- 
ing the Seventeenth and earlier Amendments to the Constitution under 
the doctrine of prospective ovcmiling, but barring future amendments to 
the Constitution-taking away or abtidgins’ fundamental rights witHn the 
meaning of article 13 (2) of the Constitution. One svoutd have concluded 
from the above doctrine of prospective overruling by the Court that the first 
seventeen Amendments cannot have future operation and that only acts 
already passed under these Amendments would be valid Subba Rao C. J- 
specifically overruled the objections to the doctrine of prospective over- 
ruling, especially the major objection that “it would not encourage parties 
to prefer appeals as tkej would not gtt any btneft ihtref,om" (italics mine), 
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refotmi, though such uu ultimJu hod not induced the r”'"":""’ ^ 
viewiugjudiciol review ,n the held of rto,.etty tight. 

The present judsrncnl thus permits agrarian r 
plcniUKlc. As for the other fundamental rights, since preventive deten 
L is ulteudy "enshrined” n. one in nrtieie ^2. 
rights left tor the citizen ore the rights of eqnnhty, the 
nrtieie 19, freedom of religion under articles 25 to -7, nnd the ng 
nttiele 20 (giving protection in lespect of conviction for ‘>'1^'“" J 
which nte tubsetibed to with gusto by nil the pohlicnl p..tties m India. 
Hence, thete seems no ease fot an immediate tevets.il of the Supieme 
Court's judgment .It nil.’ However, the approach of the rolilicinns 
teems to be emotional, as tlicy view the tpicslion in terms of n conllici 
between their freedom of action under the guise of p.irliamentary 
sovereignty, and tiic ‘undemocratic’ tight of eleven judges to set asUlc 
parliameiuary laws. This leads us to consider in perspective the pohttcai 
implications of the judgment. Rcforc we do so, we may brieny touch 
upon some other legal aspects of the judgment. 

One impormnt feature of it is tluvt judges have freely referred to 

the debates in the Constituent Assembly, to buttress their conclusions, 
though Subba R.vo C. J., has cautiously added tliat he referred to the 
speeches of Pandit Nehru and Ambcdkar 'not with a view to interpret 
the provisions of article 360, which we propose to do on its own terms, 
but only to notice the transcendental character given to the fundamental 
riglits by two of the important architects of the Constitution’. However, 
by such reference, they have significantly deviated from tlic English 
norms of interpretation till now adopted by the Court, under which 
debates can be referred to only in case of latent ambiguity in tlie text of 
the statute construed by the Court, and have come closer to the American 
approach favouring free rcrcrcncc to legislative and constitutional 
debates. 

3. The Golak Xalh judgment, of coune, leaves intact the constitutional safeguards 
to tlie citizen in eases of urban acquiutlon. However, in tlie long run, l!i«e in'® 
not likely to prove of teal hindraisce to genuine reform measures that may be 
adopted by the Government, notwithstanding the decisions in Vtijratiilu and 
Mitil Corparaihn eases (A.I.R. 1965 S.a 1017 nnd A.I R. 1965 S.C. 637), in vi«w 
of the cooperative approach of the Court tovrardi such reforai measures. 
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However, it is submitted that Subba Rao C.J.’s conclusions from 
the speeches of Nehru and Ambedkar that they subscribed to the theory 
of the unamendability of the fundamental rights seems, with respect, 
to be far-fetched. Dr. Ambedkar’s view that ‘if the future Parliament 
wishes to amend any particular article which is not mentioned in Part III 
OT ariicle 204, all that is necessary for them is to have ttvo-th'irds majority’, 
(italics mine), seems to liave been based on the erroneous notion that he 
seems to liave had at that time to the effect that amendments of these 
articles in Part III, require ratification by the State Legislatures, as has 
been convincingly pointed out by BacliawatJ. Nehru’s reference to ‘the 
permanent’ nature of fundamental rights, also seems to have been only a 
figure of speech to emphasise the spirit behind these rights, as he had 
later warned against the Supreme Court becoming a third Chamber of 
the Legislature, following the American Supreme Omrt and had also 
threatened packing of the Court to prevent such a result. In fact, it is 
doubtful if the members of the Constituent Assembly realised the full 
implications of judicial review. Even lawyer-members, like Sir Alladi 
Krishnaswami lyyar, imagined tliat in interpreting the provisions of 
Part III, r.g., the word ‘compensation* therein, the Supreme Court will 
follow the canons of interpretation adopted by the Judicial Committee of 
the Privy Council, and will supersede Parliament’s interpretation only 
when there is a colourable exercise of power on its part or it has committed 
a fraud on the Constitution. Due to their unfamiliarity with American 
case law, they seem to have assumed tliat the Court’s interference with 
the decisions of PatUament will occur only in exceptional and extreme 
cases of abuse of power, or such fraud on the Constitution. Besides 
though the rightists led by Sardar Patel were predominantly strong in the 
Constituent Assembly, they too seem to have relied more on their own 
ability to prevent socialistic interferences with property rights in the 
legislatures, than on the eificacy of the unfamiliar instrument of judicial 
review.* Hence it is more likely that the members of the Assembly, 
leftists as well as rightists, had the image of the Bill of Rights under 
the preamble of the French Constitution, rather than the American 
pattern of due process and of heavy reliance on judicial law-making, 
when they enacted the fundamental rights Chapter.* It is also 

4. For a further study of the views of the framen of the Constitution, su T. S. 
Rama Rao, (i] 'Property Rights— Attitude of the Framers of the Constitution', 
Lawytr (Madras), November 1960, p. 16; (u) ‘Problem of Compensation and Its 
Justiciability in Indian Law' Jeamel the Indian Law hutitule, 1962, Part 4,p. 431; 
and (iii) 'Resources, Distribution and Property Rights’, paper read at the Seminar 
on "Constitutional Law, Recent Trends", held in October 1966 at the University of 
Bombay. 

5. It is interesting to 6nd In this connection that Shri J. 0. Kripalani, the Chairman 
of the Fundamental Rights Onmnittee in the Constituent Assembly tried to 
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famous American case Marhury v. Madison,^ where Marshall C.J., 
enunciated the doctrine of judicial review on the basis of first principles 
and axioms of law, whose validity has to be examined on the touchstone 
of one’s conscience and not on Tlialmudian principles of statutory 
construction. 

For, viewed purely on the plane of textual construction, the 
dissenting judgment, especially that of Wanchoo J., seems to be more 
persuasive than the majority judgments. The concept of unamendability 
of fundamental rights, based on what seems to be a misinterpretation of 
the views of Nehru and Ambcdkar as noted above, is made to rest in the 
majority judgments on an artificial construction of article 368 as provid- 
ing merely for the procedure of amendment, the substantial power to 
amend resting in article 245, and the residuary power (article 248). 
The arguments enunciated by Wanchoo J. for construing article 368 as 
providing the substantive power of amendment also are compelling and 
persuasive. Besides, the majority judges are compelled to read articles 
245 and 248 together with article 368, for the purpose of getting over the 
effect of the limiting ^vo^ds “subject to the provisions of the Constitution’ 
found in the first article, and spelling out the power of amendment 
from the two articles. When such is the case, article 13 itself could 
well have been read with article 368 to exclude constitutional amend- 
ments from the purview of ‘law* mentioned in article 13 (2). And if 
such amendments were ‘law’ under article 13, the amendment laws 
trauld be still-born under the ratio in Detpehand's case’, as pointed out 
by Wanchoo J. By enunciating the doctrine of prospective overruling, 
the majority judges must be deemed to have impliedly overruled 
Dicpchand's case. And the rcduclio ad absurdam attempted by the majority 
judges by the argument that nullification of fundamental rights which 
cannot be effected by a unanimously passed parliamentary law, can be 
done by a two thirds majority by a mete change of title of the law, as 
a Constitution Amendment Act, is answered by the reductio ad absurdum 
implicit in the suggestion of the majority for convocation by Parliament 
of a new Constituent Assembly to amend fundamental rights; for, suchan 
Assembly can amend the rights by a bare majority. 

The majority judgments could perhaps have been less vulnerable 
to such legalistic attacks, if they had relied on the doctrine of implied 
limitations of the amending power. The argument that there is no 
scope for application of such doctrines in view of the length and the 
exhaustive character of the Constitution may be rebutted by pointing 

6. 1 Cr. 137 (1803) : 2 L. ed. 60 . 

7. 195S Supp. n, S.C.R.8. 
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out that in a sense such a doctrine Is assimilable to a rule of interpre- 
tation of the Constitution. 

We may now examine briefly the political implications of the 
judgment. As noted above, while the majority judgment could well be 
accepted by Parliament and the Government, especially in view of the 
continued eflicacy of article 31-A of the Constitution, the trend seems to 
be in favour of the passing of another constitutional amendment to 
supenede the effect of the Court’s judgment preferably by amending 
article 368. As noted above, the reaction of the politicians, seems to be 
mainly an emotional one. Political scientists luve commented on the 
authoritarian tradition of the country and of tlic fact liiat the Constitution 
of India, which is an essentially imported product has been “cfTcctivcly 
modified by a non••^Vcstcrn political process and by a social and political 
tradition which has been shown to be essentially authoritarian'**. One 
can only conclude that the impatience of the powers that be at any un- 
due assertion of judicial powers of revim by the Courts is an offshoot of 
this undemocratic and intolerant tr.adition. This habit of offsetting judicial 
decisions byrepe.aced constitutional ainendnicncs conscitiitcs a threat to 
the future of democracy and the liberties of the citizens, which the 
intelligentsia ofthe country should do their best to counteract. As HIdaya- 
tullah, J. has pointed out, “The erosion of the right to property may be 
practised against other fundamenul rights... Small inroads lc.nd to larger 
inroads and become as habitual as before our freedom tvas won.” 


Apropos this remark ofthe learned judge, we may note that the 
property right in spite of the opprobrium in which it seems to be held 
by most of the politicians in this country, is historically found to be the 
basis of other rights. It is the middle class of England which successfully 
asserted its rights against arbitrary executive actions, as typified by 
the statement about the Englishman’s home being his castle. The 
‘homeless* are evidently not strong enough to assert their rights and 
liberties, which can be effectively insisted upon only by a class of persons 
with independent stakes and not dependent for their very livelihood upon 
Authority. Besides, the history of communist countries shows that in the 
atmosphere of class hatred that is nurtured there, the Government in- 
variably condemns the dissenters as enemies of the State; civil liberties 
can hardly develop in such an environment even under ‘revisionist’ regimes, 
as is shown by the continued detention of Djilas in Yugoslavia*. There is a 
possibility of India with its authoritative tradition sliding into such 
totalitarianism if the sacredness of fundamental rights and the status of 


8 . 
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the judiciary as the supreme sentinel and guardian of these rights arc 
tampered with. 

There is, hoivever, another side of the agrarian picture to svhich 
attention may be dra\vn here. Political scientists have drawn attention to 
the operation of difTcrent political Idioms prevalent in the Indian society, 
the traditional idiom spoken in rural India, with caste as the core of its 
politics and the modern political idiom used by the urban elite, and the 
leadership at the Centre.^® There is a curious phenomenon found in India, 
of the State leaderships and Governments being obliged to pay mere lip 
service to the socialistic and other directives given by the Central 
leadership, hut being obliged to subvert them at the stage of implementa* 
tion due to the pressure of rural groups. The Nagpur Resolution and 
much of the blueprint for land reforms enunciated at the halls of the 
Planning Commission and the Secretariat in Delhi, have been quietly 
cither relegated to the limbo, or diluted considerably, by the State 
Governments and legislatures in enacting the implementing laws. Tills 
explains the loopholes deliberately provided in the celling and other 
land reform laws, and the anxiety of several State Governments to 
abolish land revenue and thereby gain the rural votes. The landed 
gentry in rural India seem to he strongly entrenched indeed in spite of 
all the reform laws, wliicli seem to aflect only the inarticulate caste, com- 
munal and other minorities and not the dominant c.'istes whose votes count. 
These people, in fact, manage to circumvent e%’cn the moderate laws that 
luve been enacted by the Legishatures. Thus tlic Fair Rent and Tenants’ 
Protection Acts seem to be a mere dead letter in most of the rural areas. 
Tills divergence between law in the sCtlutc book and law in practice is 
indeed a subject crying fur research in India. This phenomenon, together 
with that of the tacit disobedience to most of the reform'laws (extending 
from prohibition and anti-dowry laws at one end to land-reform laws at the 
other); would if allowed to penist, only serve to bring the legal process 
and the rule of law itself to contempt In the country. 

Another factor that may be noticed is the excessive attachment to 
land in India, extending even to leftist leaden and the crucial role of 
caste in all political parties. The phenomenon of Kliamma landlords 
dominating the Communist party in Andhm h-as been studied by political 
scientists. Recently, Mr. S. N. Dwjvedy drew attention to the fact that 
many of the leaders of the Naxalbari rebels were themselves jotedars 
owning lands in excess of the ceiling limit.** The impact of this mosaic of 

10. Sfi W.n.MoTrji JonCT, •India’s PoJiiical Idiomi’, in PJJllipt (Ed) 
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out that in a sense such a doctrine is assimilable to a rule of interpre- 
tation of the Constitution. 

We may noiE examine briefly the poltticil implications of the 
judgment. As noted above, while the majority judgment could well be 
accepted by Parliament and the Government, especially in view of the 
continued efficacy of article3l-A of the Constitution, the trend seems to 
be in favour of the passing of another constitutional .tmendment fo 
supersede the effect of the Court’s judgment preferably by amending 
article 360. As noted above, the reaction of the politici-ins, seems to be 
mainly an cmotion.al one. Political scientists have commented on the 
authoritarian tradition of the country and of the fact that the Corutltution 
of India, which is .in ciseRtially imported product has been ‘‘eflcctlvcly 
modified by a non-Westem political process and by a social and political 
tradition which has been shown to be essentially authoritarian"*. One 
can only conclude that the impatience of the powers that be at any un- 
due assertion of judicial powers of review by the Courts is an offshoot of 
this undemocratic and intolerant tradition. This habit of offsetting judicial 
decisions by repeated constitutional amendments constitutes a thrc.Tt to 
the future Qrdemocr,Tcy and the liberties of the citizens, which the 
intelligentsia of the country should do their best to counteract. As Hidaya* 
tullah,J. lias pointed out, “The erosion of the right fo property may be 
practised against other fundamental rights... Small inro.Ads lead to larger 
inroads and become as habitual as before our freedom svas won.” 

Apropos this remark of the learned judge, sve may note that the 
property right in spite of the opprobrium in which it seems to be held 
by most of the politicians in this country, is historically found to be the 
basis of other rights. It is the middle class of England which successfully 
asserted its rights against arbitrary executive actions, as typified by 
the statement about the Englishman’s home being his c.astle. The 
‘homeless’ arc evidently not strong enough to assert their rights and 
liberties, which can be effectively insisted upon only by a class of persons 
with independent stakes and not dependent for their very livelihood upon 
Authority. Besides, the history of communist countries shows that in the 
attnosphere of class hatred that is nurtured there, the Government in- 
variably condemns ihe dissenters os enemies of the State; civil liberties 
can hardly develop in such an environment even under ‘revisionist’ regimes, 
as is shown by the continued detention of Djilas in Yugoslavia*. There is a 
possibility of India with its authoritative tradition sliding into such 
totalitarianism if the sacredness of fundamental rights and the status of 

a. J« S.P. Aiyar, 'Coiutitutionalnm ia India' m S.P. Aiyar and R. Srinivasan 
(Eds.)! Studies in Indian Demacra0, p. 695. 
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Golaknath’s Case: A Critique 

•G. C. VEXKATA SUBBARAO\ 


DECISION OF the Supreme Court in Golaknalh’s case covers a 
vital area of the Constitution and so it is proposed to canvass the logic 
underlying it at some length. Tlic question is whether in article 13 of the 
Constitution “Law” includes a constitutional amendment. Article 13 
provides that the State cannot make a law whlcli takes asvay or abridges 
the tights conferred by Part tit. The Constitution I, IV and I7th Amend- 
ments obviously abridge fundamental riglits conferred by Part III and so 
the question is whetlier these amendments arc hit by article 13. The 
contentions urged in behalf of the v'alidity of the amendments will be 
considered seriatim. 

Contention i. 

The first contention is that a constitutional amendment is produced 
by the exercise of constituent powir %vliilc a law is produced by the 
exercise of legislative power. So a constitutional amendment is not 
covered by the expression “laAv”. 

This contention cannot stand close scrutiny. Constituent jwsver is also 
a legislative po^ver so long as it is exercisable by one particular Legislature. 
Where the Constitution is flexible and there is no dilTerence in legislative 
procedure between a constitutional amendment and the enactment of law, 
constituent posver is indistinguishable from legislative posver. This is the 
position, for instance, in England, when the Constitution is rigid, the pro- 
cedure for constitutional amendment no doubt diverges from the procedure 
for the ordinary law-making, but hotv can this divergence aflect the nature 
of the end product? If constituent power is exercised, constitutional law 
emerges. If legislative power is exercised, private law, such as personal 
law, contract law, property law etc. emerges. But tvhat emei^es in either 
case is “Law”. 

t Professor and Dean, Faculty of Law, Osmania Universily andMember, Union 
OScial Language (Leg;ula(ive) CommissioQ, New DelhL 



154 


FUND^MENTAl- RIGHTS AND CONSTITUTIONAL ASIENDMENT 


peculiarities on the Indian political scene seems to be that, contrary to 
HidayatullahJ.’s statement, property rights far from being the ‘weakest’, 
seem to be strongly entrenched in rural India, pace all the constitutional 
amendments and the failure of the Supreme Court to protect these rights. 
Perhaps if the political leaders had adopted the ‘reactionary’ method of 
banning absentee-landlordism, fixing low ceilings after .allowing the land, 
lords to sell away their surplus within a fixed period, and authorising the 
State acquiring them at the full market value prevalent at the end of the 
period (which would evidently have come down), perhaps land reforms in 
India might have been a success as in Japan or Taiwan, which only goes 
to show that constitutionalism and fundamental rights are the best 
guarantees of securing peaceful and effective social change. 



Golaknath’s Case: A Critique 


•G. C. VENKATA SUBBARAO\ 


^T'HE DECISION OF the Supreme Court in Golaknatk’s case cov'ers a 
vital area of the Constitutiort and so it is proposed to canvass the logic 
underlying it at some length. The question is whether in article 13 of the 
Constitution “Law” includes a constitutional amendment. Article 13 
provides that the State cannot nuke a law which takes away or abridges 
the rights conferrwl by Part III. The Constitution I, IV and 17th Amend- 
ments obviously abridge fundamental rights conferred by Part III and so 
the question is whether these amendments are hit by article 13. The 
contentions urged in behalf of the validity of the amendments will be 
considered seriatim. 

Contention i. 

The first contention is that a constitutional amendment is produced 
by the exercise of constituent power while a law is produced by the 
exercise of legislative power. So a constitutional amendment is not 
coveted by the expression “law”. 

Tills contention cannot stand close scrutiny. Constituent power is also 
a legislative power so long as it is exercisable by one particular Legislature. 
Wlicre llie Constitution is flexible and there is no difference in legislative 
procedure between a constitutional amendment and the enactment of law, 
constituent power is indistinguishable from legislative poiver. This is the 
position, for Instance, in England, when the Constitution is rigid, the pro- 
cedure for constitutional amendment no doubt du’crges from the procedure 
for the Ordinary law-making, but how can this divergence affect the nature 
of the end product? If constituent ^wer is exercised, constitutional law 
emerges. If legislative power is exercised, private law, such as personal 
law, contract law, property law etc. emerges. But ivhat emerges in either 
case is “Law”. 

t Professor And Dean, Faculty ofLaw, Osniania University and Member, Union 
Official Language (Legisiaitve) Commission, New Delhi. 
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The majorlU’ judgment ia Golainalk's ease contains obserN'atlons to 
the efTect tliat article 363 sets forth only the procedure for amending the 
Constitution and the constituent power is to he traced to the Residual 
Power, if there is no other provision relatable to it in the articles dealing 
with the distribution of legislative powers. This observation is intended 
only to emphasise that inherent!) there is no distinction betw een “Legislative 
Powers” and “Constituent Powers”. Suppose article 303 was not incorpo- 
rated in the Constitution and there is no other specific provision relating 
to constitutional amendment, then can it be disputed that constitutional 
power would fall lobe considered under Residuary Powers? A special 
provision particle 368) had to be made because in a federal Constitution 
such as that of India, constituent power cannot be allocated either to the 
Centre or to the States. A body in which both Centre ;ind the States 
participate is to be created for exercising the constituent power in a 
federal Slate. In Canada the Centre and the Provinces have tried from 
time to time most earnestly to agree upon such a body for cniistilutional 
amendment but till today the problem has provetl intractable and has 
defied solution. In Switzetland and Australia the problem is solved by 
means of a constitutional referendum. In such a e.t8C no doubt tltat 


the constituent power is not a legislative power for the simple reason that 
it is not entrusted to the legislature. In America a satisfactory solution 
was found by the founding fathers. In India .article 368 answers the 
purpose quite well. In Shankati Prasad's case the Supreme Court had 
said that article 360 gives the constituent jiower to Parliament although a 
special majority (2/3 majority) is needed for a constitutional amendment, 
generally, and in the cise of the entrenched Provisions of the Constitution 
referred to in the proviso to an article 368, one-half the States also have 


to pass ratifying resolutions. In Golaknath's case the majority judgment 
dcViyered by the learned Chief Juiticc practically reached the same con- 
elusion though the constituent power it traced to the tcslduol power 
rather than to article 3GS Itseir. Pataujali Sastrl's reasoning on tills point 
seems to be sound. It is from the provisions contained in article 363 
itself that he has coacluded that Patliamcnt has been endowed with the 
constituent powers. The 'Residual Power' has been allocated by article 
248 of onr ConiUtutlon to Parliament and to it it iminatetial for practical 
pntposes whether the source of ParlUmeot's constituent power is article 
368 or 248. But suppose for a moment that the 'Residual Power' had been 
gtven to the States by the Constitution, then would there not be a serious 
conflict between article 368. whose procedural machinery is deslmed to be 
operated by Patl.ament. and the constituent power pasiin. to the States 
Ptot'Klurai machinerj' of 
article 368, trhich alone can make that power elTeetive? The reasoning of 
fflasion PratsT. ease on this point is thus logically preferable to that in 
aisiratt tease. Bat as already mentioned, since the Coastitntion has 
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conferred residual power also upon Parliament the ultimate conclusion in 
both cases pointing to Parliament as the wielder of constituent power is 
perfectly correct. Tiiat, however, does not by itself solve the question 
posed for solution in the two cases. This constituent power also gives 
rise only to “la^v”, albtit constitutional law, and would, therefore, be 
subject to article 13 which inhibits law's infringing fundamental rights. 
No doubt in the Constituent Assembly, Sri H. V. Kamath with great fore- 
sight moved an amendment to article 13 which would have added an 
explanation to that article making it clear that “In this Article ‘Law’ 
shall not include a constitutional amendment” but this amendment svas 
thro\vn out by the Constituent Assembly. So we have to deal with “law” 
unaided by such an e-xplanation. A distinction between constituent 
power and legislative power ‘no doubt* exists in rigid constitutions but 
it is impossible to suggest that the resultant product of parliamentary 
action, whichever of these powers is exercised, is not law. The utmost that 
can be said h that consUtuent power gives the to ‘constitutional law’ 
while legislative power gives rise to some other kind of law depending 
upon the particular legislative topic dealt with by the Act in question. 
So we proceed to the second contention. 

Contention 9. 

“Law” in article 13 docs not include Constitutional law, ue.,a 
constitutional amendment. This is a narrower contention than the first, 
since it does not relate to law generally but to law in the specific context 
of article 13. Tlie general rule of grammatlc-al construction includes 
in the category of law every species of that description and so if this rule 
of construction is followed, constitutional law can never be excluded 
from the scope of “law” in article 13. It was here that in Skankari Prasad’s 
case, Patanjali Sastri, Chief Justice, jettisoned the golden rule of 
grammatical interpretation and embraced the rule of “logical interpreta- 
tion” which permits of a departure from the ordinary connotation of a 
word in preference to a far-fetched meaning thereof. The far-fetched 
meaning may either be wider than the ordinary meaning or narro^vc^. If 
the ^vidc^ meaning is accepted it would be “restrictive” interpretation. 
Patanjali Sastri, C. J., followed logical into-pretation of the restrictive 
variety and concluded that the word "law” in the context of article 13 
does not include constitutional law. To follow the rule of logical 
interpretation in supersession of the normal rule of grammatical Interpre- 
tation justification must be shotvn. Jurists are agreed that logical 
interpretation can be resorted to only when there is “ambiguity”, in- 
completeness or “repugnancy” in the liUra-If^is. Patanjali Sastri, C.J. 
pointed out that there was "repugnancy” and so he could resort to 
logical interpretation. IVhcre then is this "repugnancy”? 
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Patanjali Sastri, C. J., posited a repugnancy in this way. Article 
368 does not exempt Part III of the Constitution from the reach of this 
amending process. But article 13 exempts it if we follow the rule of 
grammatical interpretation. So there would be repugnancy. Tlierefore, 
logical interpretation must come to our rescue. The fallacy in this 
reasoning has now been exposed by the Supreme Court in Golaknath's 
case. Article 13 does not e.xempt Part III from the reach of the amend- 
ing process. Even Part III may be amended by pursuing the procedure 
prescribed in article 368. All that article 13 says is that no law may be 
nuadc vvhidi "takes away or abridges the rights conferred by Part III”. 
Why should it be supposed that an amendment to Part III must neces- 
sarily abridge or take away fundamental rights? Amendments may also 
add to or enlarge the fundamental rights. They are not hit by article 
13. So the repugnancy imagined by Patanjali Sastri^ C.J., is non-existent. 
Consequently the resort to logical ituerpreution in Shankari Prasad’s case 
is illegitimate. 

Contention 3 . 


When the specific ground of “repugnancy” referred to by Patanjali 
Sastri, C. J., was found to be untenable, another ground of repugnancy 
was suggested by learned counsel arguing the case. Article 368 permits 
of any kind of constitutional amendment. Article 13 permits only such 
amendrnents as would add to or enlarge fundamental rights. Repugnancy 
thus exists rendering resort to logical construction necessary. In refer- 
ring this argument, Subba Rao, C. J., pointed out that article 368 
deals only with the procedure for amendment and does not itself confer a 
power of amendment as such and much less a power of amendment 
unlimited. While dealing with contention 1, we have said sufficient to 
indicate that it is not necessary to difTercntiatc between the substantive 
power of amendment and its procedural aspect. When the procedure is 
followed, the right itself is exercised. So the constituent power need not be 
traced to any source beyond article 368. But the learned CJ. is perfectly 
right in pointing out that this power need not be an unlimited power. The 
imits to tffis power may be indicated elsewhere in the Constitution. One 

K r P^^ible to postulate a 

repugnancy between article 13 and artide 368. 

DOwer learned counsel was to equate constituent 
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taken for granted that the comtitution may impose limits upon the 
sovereign legislature. '‘Sovereignty within limits” is now the staple 
concept of political science. The fallacy in equating sovereignly with 
unlimited power of Parliament lay in confusing between limitation upon 
power with subordination of power. A l^islaturc is sovereign so long as it 
is not subordinate in its sphere although that sphere Itself may have been 
precisely demarcated by the constitution and is not unlimited in extent. 
Indeed such limitation upon sovereign power is the very foundation 
upon which a federal polity securely reposes. In the United States no 
amendment to the constitution can be made which denies to a State 
against its will a right to cqualily of representation on the Senate. Then 
what becomes of the unlimited ch.aracter of the constituent power? So 
the learned Chief Justice is obviously right in holding th.Tt the constituent 
power is not e-x-ncccssitatc unlimited in range. 

While, therefore, the observations of the learned Chief Justice 
suggesting that the source of the constituent power is to be sought else- 
where than in article 368 arc to be treated ns obtfer, his conclusion that 
the constituent power is not necessarily an unlimited power is beyond 
cavil. So article 1 3 cannot be regarded as being repugnant to article 
368 simply because it has imposed a limitation upon the amending 
power. 

The reasoning of the majority view in Golaknalh's case lias thus 
come to close grips with the reasoning in Shankari Prasci's case and has 
demonstrated the unsoundness of the latter. In view of this conclusion 
the Constitution 1st, 4th and 17th Amendments could have been struck 
down. But here the Supreme Court has displayed judicial statesmanship 
of a high order by propounding the doctrine of “Prospective over-ruling”. 
The ovcrtlirow of the amendments ia question would have upset agrarian 
reforms already implemented and conjured into e.xistcnce stupendous 
problems, with which it would be diflicult for the legislature to grapple. 
So while indicating the correct interpretation of article 13 the Supreme 
Court has intimated that any abridgement of Part III rights would be 
invalidated hereafter even if such abridgement is occasioned by constitu- 
tional amendments in the future. Over the past amendments a veil of 
oblivion has been drawn and their operativciress woufd not be qcres-- 
tioned notwithstanding their unconstitutionality. It must be admitted 
that this is judicial legislation but it is justifiable on pragmatic 
grounds. The Blackstonian doctrine ofjKr dicert el jus non dare (Judges 
only declare the law but do not make it) was described as a childish 
fiction by his able disciple Jeremy Bcntham. 

The doctrine was repudiated by Austin and finds no place in 
American realist Jurisprudence. No doubt judges continue to pay 
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nominal liomage to this doctrine themselves but tlie current trends are 
dispensing even with lip service to this motive. So there is nothing in our 
constitutional law precluding the application of the doctrine of retros- 
pective over-ruling. This undoubtedly involves judicial legislation but it 
is judicial legislation inspired by judicial statesmanship of a rare 
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Social Philosophy Versus 
Fundamental Rights 


•M. M. SAKKDHER^ 


T he whole Q,UESTI0H arising out of the judgment of the Supircme 
Court in the Golak J^ath v. the State of Punjab is whether the Parliament 
is competent to amend, fundamental tights in view of the prohibi- 
tion in article 13 (2) and the permission in article 368 to do so. It is 
precisely a legal a constitutional Issue which could have been finally 
Settled but for the precariously divided opinion of the Court itself. In 
fact, prior to this judgment It was tahen for granted that In the light of 
the First Amendment, the Fourth Amendment and the Seventeenth Amend- 
ment, which remaloed unchallenged by the Supreme Court, the authority 
of the Parliament to undo the effects orjudicial decisions was indisputa- 
ble. In the present case, the majority of judges turned the apple-cart 
on the Parliament by contending denovothaX Part III of the Constitu- 
tion is outside the power of the Parliament to amend. It has taken the 
view that a gradual erosion of fundamental rights is involved in the 
amendments to article 31. 

Lest we stray into pointless argument. It would be profitable 
to look straight into the problem not from a strictly legal angle 
but in the wider context of the social philosophy that guided constitu- 
tion-making a6 tflin'o, and its development during the past two decades or 
so. In this paper I propose fo examine the crucial issue of the balance 
of liberty and social good as rdevant to our concept of democracy that 
has less by accident and more by design been given a fillip in this country 
by those who mattered. 

It may be recalled that the Constituent Assembly’s treatment of 
the ‘due process’ clause as it affected liberty and property gave tlie most 
authentic insight into the members* disposition to the primacy or othet- 
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wise of libetty and social transfonnatioii. The classic dilcnuru ofhow 
to preserve individual's freedom while at the same time advancing public 
good seemed to resolve itself. The dominant tlilnhlng veered around a 
theory that sought to compromise the two apparently conflicting ideologies 
of individualism and socialism. In the ultimate count the b.alance was 
made to tilt in favour of the principle of social good assuming that 
beyond a point the compromise would not stand to test. At least, tills 
was so in relation to article 31, if not for others. 

That such a philosophy was essential to a developing society svas llie 
point of view sponsored by the leading architects of the Constitution. 
The Constitution to them was the instrument of social change and not 
merely a mechanism for political administration. Hence, the utility of 
the Constitution or any part thereof could be judged by its subservience 
to this vital end. There was no ‘sanctity’ of the Constitution beyond 
this. 

Such an idea, whether we like It or not, found expression in most 
of the utterances during debates on Part 111, Part IV, the Preamble 
and several other provisions besides the discussions over the aforesaid 
amendments in and out of the Parliament. There is, indeed, a basic 
philosophy that prerequires our understanding of the slant of ‘common 
good', 'general welfare', ‘soc'ial interest* given to the prevailing outlook 
on the subject of Man versus the State, h looked as if T, H. Green was 
triumphant over Herbert Spencer in the matter of prescribing State 
obligations towards the citizens. 

Not tliat the judiciary in a liberal State should be dictated by the 
dominant philosophy of the Constitution: it can have a philosophy of 
its own for the protection of fundamental rights that liavc been left to 
its care. But the question we need ask ourselves is whether in terms of 
the Constitution is it not implied tliat in case of a conflict between the 
judiciary and the Parliament the latter has the final say! Since this 
involves a big question in itself, we need to bring evidence to bear 
on it. 


The fundamental rights of the Constitution arc, in general, those 
negative obligations of the State tlut prevent the encroachments on indiVi- 
dual freedom and have been Inspired by the U. S. Bill of Rights. But 
the Stale, m addition to obeying these negative injunctions must also act 
positively to protect those very rights from encroachment by society. The 
fundamental rights are, therefore, vested with a dual function; to pro- 
tect freedom and to provide social change towards an egalitarian social 
set up where citizens arc not only free from Slate coercion but also from 
social exploitation of one form or another. The restrictions imposed on 
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'Fundamental Rights' and the ‘Directive Principles of State Policy’ are 
meant to achieve such a goal. The fundamental rights are fundamental 
not only because they arc justiciable but because they arc the basic 
conditions of civilized life; directive principles, though not justiciable, 
enjoy the sanction of public opinion and are fundamental to the gover- 
nance of the countrj*. So tital wc are /ace to face svith two funda- 
mentals of the Constitution and it is the responsibility of the Govern- 
ment i.e., the Parliament, the Cabinet and the Courts, to find 
continually a middle way between individual liberty and public good 
in the context of the changing times and situations. That is what will 
give dynamism to the Constitution. 

\Yhile Part 111 predominantly protects or sustains ‘the individual', 
Part IV guards and advances the interests of ‘the common man'. 
In most cases, hotvet'cr, the identities of ‘the individual’ and ‘the 
common man’ merge and their interests coincide. It is only when 
‘the individual’ belongs to the doss and ‘the common man' belongs 
to the mass that a clash of interest in regard to property may 
arise. And it is in such cases that demands for social justice ensues 
and the need for public policy b felt. The content of public policy 
has to be a consideration of general welfare. In thb sense the desire 
for civil rights may not necessarily conflict with that for sod.al 
justice. For instance, the articles dealing with fundamental rights 
in each particular case are saddled with restrictions. That Is to say, 
they are self-limiting rights and, therefore, significantly imply a dis- 
solution of the distinction between their positive and negative implica- 
tions. So that the whole corpus of fundamental rights itself, not to 
say of their association with directive principles, are tied to a single 
philosophy which postulates a correspondence or a dialogue between 
individualism and social control. That social aspect is the over-riding 
consideration is unexceptionable. Like Sir Issiah Berlin’s Two Coneepis of 
Lihntp, the fundamental rights and directive principles are the two 
sides of the same coin. Democracy, in fact, bases itself on thb twin 
assumptions. 

A wrong question is sometimes put as to whidt of the two — dvil or 
economic liberty— is basic or prior to the theory of democracy. Actually, 
the two stand, as it were, on the same horizontal plane, and go together. 
In common parlance, nevertheless, political freedom or civil rights 
arc thought to precede economic rreedoiu. Thb, at any rate, was the mind 
behind Mr. Jawaharlal Nehru’s Objectives Resolution, the well-known 
hlotilal NeiiTu Report, the Karadil Resolution of the Congress on 
Fundamental Rights and Economic and Social Change. The cumulative 
thought ov’cr the years had a marked impact o.n the makers of the 
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Constitution who in turn were convinced of the impossibility of a com- 
partraentalization of rights and principles or policy of social refoniL It 
was in such an intellectual climate of the coexistence of the tsvo concepts 
that the Constitution took shape. 


One need not recall the story of the proceedings of the Constituent 
Assembly but for the fact of it being the clue to sev eral constitutiorul 
issues. There were extraneous circumstances also during the forties like the 
resurgence of interest in human rights as expressed in the Atlantic Charter, 
the U. N. Charter, the document produced by the Human Rights 
Commission. The reaction against the denial of liberty in Germany, 
Italy and elsewhere could be seen in the sensitiveness svith which the 
Constituent Assembly expressed its own faith in guaranteed rights. The 
inclusion of fundamental rights being a foregone conclusion, the impetus 
for the incorporation of directive principles came from the revolution in 
ideasas exemplified in the works ofT.H. Green, the Webbs and Harold 
Laski amongst others. There were Indian counterparts of these thinkers, 
persons like Swami Vivekanand, R. C. Dutt and M. Vissvevt^a. The 
stress on positive rights as reflected in Part IV emanted from the 20th 
Century doctrines of social cousciousness. 


The compulsions of economic degradation of Indian society made 
Indian leaders unequivocally accept the socialistic view that political 
liberty is unreal unless it is accompanied by economic equality. And 
also that economic security is a condition for political stability' and 
freedom. They might not have agreed to the Marxist teachings, liberals 
as most of them were, they would have been prepared to accept a formula 
of IVclfarc State for solving the primary economic problem of the 
community. 


Fed by theory and actuated by facts, the leading members of the 
Constituent Assembly believed in a State which promotes common welfare. 
The Constitution established these obligations without doubt. This was 
the purpose of providing fundamental rights and directive principles as 
coordinate things for bringing about such a State svhere freedom was 
commensurate with the Parliament’s right to determine the status of 
property with a view to end economic disparity among the people. The 
fundamental rights, while proteaing individual freedom, allowed the 
state to intervene in the interest of social or economic emancipation- 
Anti-social practices like Purdah or Soli could be curbed despite religious 
freedom. Special or unequal treatment could be given to women, cluld- 
ren or other backward classes, the right to equality notwithstanding. 
The minority interests could be preserved within the frammvork of 
democracy. And so on. The directive principles provided a further 
extension to the positive approach to social problems. 
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It is interesting to note that one of the most important of positive 
liberties , the right to vote, has been provided not in Part III or IV but 
elsewhere in article 326. By no means can this right be not treated as 
fundamental and it can be questioneij in the present context whether it is 
not subject to amendment. If not, the question will crop up: Are there 
two types of fundamentals, one, liable to amendment, another, not liable 
to amendment? 

There can be no doubt that the fundamental rights as conceived 
arc not absolute. Even the U.S Constitution has narrotved down the 
scope of civil rights by the judgments of the Supreme Court. Other 
constitutions, including Indian, h.ive limited civil rights by provisos to 
that effect. Different facets of ‘public Interest' embodied the limits in the 
Indian Constitution. Instead of leaving It to the courts to read the necess- 
ary bindings on rights, it seeks to express elaborately the limitations and 
c-xceptions. Moreover, under certain circumstances, the fundamental 
rights can be suspended. This detracts, in an important way, from their 
fundamental character for, unlike this, in U.K. and U.S.A. the rights can- 
not be suspended under any cirumstances. The purpose of the emergency 
provisos, as Dr. Ambedkar clearly declared, “was to prevent endless 
litigation and the Supreme Court having to rescue the Parliament”. The 
proviso permits the State “directly to impose restrictions on Fundamental 
Rights". 

In defence of the directive principles B.N. Rau maintained that it may 
be occasionally necessary for the State to Invade private rights in the 
discharge of one of its fundamental duties, to raise the nation’s 
standard of health, of living etc. He feared that the justiciability of the 
fundamental rights was likely to override the public weal. He even 
suggested on careful study that the Constitution may e.xprcssly provide 
tlrat no law or act of the State in the discharge of its responsibilities 
under directive principles shall be invalid merely for Its contravening 
fundamental rights. Eventually it was thought directive principles 
should be kept general so that there is room for Parliament to find ways 
to reach the goal of economic democracy. There remained a feeling, 
nonetheless, that directive principles fell far short of the socialist ideal. 
That was that. , • 

Within the framesvork of the guidelines, it can be argued that the 
judgment of K. Subba Rao, C. J. and others departs radically from the 
recognized and accepted norms of judicial competence. It may be 
pointed out In regard to what has been hinted elsewhere that the 
Constituent Assembly’s approach to the due process demonstrates how 
they attempted to resolve the confiict between the principle of abstract 
justice as given in tlic Preamble and the pressing problem of poverty 
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with a view to advance the common good wliich democracy implies. The 
issue was inextricably connected to the question of expropriation of 
property and the compensation for it. It svas recognized that a system 
of due process if adopted, would curb legislative power and it would 
also endant'cr property, tenancy and other legblation for agrarian reform 
because then, much would turn on the ideas and interpretation of judges. 
K.. M. Panikltar went to "die extent ot demanding ^tVie dema-nd haa hieen 
revived by A, B. Vajpayee and Madhu Limaye recently) that property 
rights should be kept separately from other fundamental rights; perhaps 
implying that right to property >s not fundamental in the sense other rights 
are fundamental. Property must be subject to legislation, he maintained. 
If his suggestion would have been acceptable, the present situation 
created by the Supreme Court might not have arisen. 

B. N. Rau went even further. He advised that the due process 
clause should be done away with altogether, for, otherwise, there would 
be severe limitation on the Parliament’s power. He warned: “The Courts, 
manned by an irremovable Judiciary not so sensitive to public needs in 
the social or economic sphere as the representatives of a periodically 
elected legislature, will, in effect, have a veto on legislation exercisable 
at any time and at the instance of any litigant.” Presently this has come to 
pass, although we do not have the due process clause in the Constitution. 
One can imagine the fears of B.N. Rau being compounded had there been 
a due process clause. The Supreme Court has not only opened the gates 
for litigation over tenancy and property rights, It stands in the way of 
bcneficicnt social legislation. Had our Constitution been more clear like 
the Irish Constitution on social justice versus property, the course of 
social progress would not have been hampered by the judiciary. 

There are definite indications that the intention of the Constituent 
Assembly was to restrict the power of the courts to review property legis- 
lation. The removal of the protection of the due process from private 
property meant again to the legislature vu-a-otJ the judiciary. Legis- 
lation for land reform was on the anvil of several Provincial Legislatures 
with popular sentiment in favour of abolition of Zamindari by paying 
compensation. This raised the question among jurists as to the extent of 
the Stale power to deprive a person of his property in the name of social 
justice? Leaders of public opinion, cspec’ially the Congressmen who were 
committed to abolish Zamindari thought fit to keep compensation out of 
the courts and to be determined by lavr. If that was to be done it may 
be pertinently asked why was the right to property kept in Part III of the 
Constitution? 

It should be profitable to note that the amendment to the Draft 
Constitution in regard to proparty moved by Nehru and others provided 
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that no one \vould be deprived of his properly except by law should also 
provide for the compensation or the formula for determining it. As a 
safeguard Presidential assent to such a law was to be obligatory. The 
import of this motion was to make the Parliament the sole judge of the 
propriety of the principles to acquire property and the objects to be 
achieved tlierefrom. Conversely, it svas made clear that the courts svill 
not question the fairness or othenvise of the Parliament’s decision. But 
K. M. Munshi, who was one of the co-sponsors of the amendment left the 
door from the backside open for the judiciary to enter when he pronoun- 
ced that the Courts can question it if “the inadequacy is so gross as to be 
tantamount to a fraud on Fundamental Rights to osvn property”. Nehru 
was bold to proclaim, “No Supreme Court .and no Judiciary can stand 
in judgment over the sovereign will of Parliament representing the will 
of the entire community.” The principle of p.ar]lamcntary supremacy 
was being established. No individual could o%’crridc ultimately the rights 
of the community atlarge, it •was maintained. The Constituent Assembly 
adopted it as article 31 of the Constitution and Ayyar hailed it as *'an 
instrument of social progress". 

Curiously, soon after the Constitution came to function, in spite of 
all the elucidations to the contrary, the article came into dispute warrant- 
ing the First Amendment for undoing the Court’s objections. The Act of 
1051 abolished Zamlndari and added articles 31A and SIB to the Consti- 
tution. Article 31A overruled the inconsistency with articles 14, 19 and 
31 by petmUting the state to legislate for the acquisition of estates for 
public purposes. Article 31B protected various reform acts listed in the 
Ninth Schedule added to the Constitution alongwith. No reform Act could 
now be declared void on account of its violating fundamental rights. 

The Fourth Amendment in 1955 too modihed article 31 (2) to the 
effect that no la'v passed under the article could “be called in question 
in any court on the ground that the compensation provided by that law 
was not adequate”. This change was necessitated because in Bela 
Baneriee'i case the Court had ruled that the compensation should be the 
full equivalent of the property. Similarly, by adding Clause 2A to the 
article the State svas empowered to compulsorily acquire property in case of 
mismanagement detrimental to public interest. The Supreme Court in 
the second Sholapur Mills' case had taken the view that the mill-owners had 
been deprived of their property and were entitled to compensation. Clause 
2A removed this difficulty. 

Nehru, prefacing the amendment, reiterated that the “responsibi- 
lity for the economic and social welfare policies of the nation should lie 
with Parliament, not with Courts”. Underlining the snag in the Consti- 
tution which made the courts perceive an inherent contradiction between 
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fucdamental rights and directive principles, he urged the Parliament 
to do away with this contradiction so that the fundamental rights were 
subservient to directive principles. 

The Seventeenth Amendment Act, 1964 again placed a number of 
land laws in the Ninth Schedule thus sawng them from the jurisdiction 
of the Supreme Court. 

The purpose of reciting the old but somewhat unfamiliar history is 
to bring home the point that the pressures of social d>-namics had removed 
precisely the right to property from judicial control and vested it in the 
hands of the legislature. In relation to property, at least, no due process 
was implied. 

In the 1967 case of Golak }fath the Supreme Court by a majority of 
one ovctmled the previous decisions as having proceeded on an erroneous 
view of the scope of article 368. Patanjali Shastri, C .J. had contended 
in the earlier case of SAaniiari Piasad that the contradiction between artl* 
cles 13(2) and 363 was resolved as the expression ‘law* in article 13(2} 
covered only ordinary legislation and not amendments which sverc 'const!- 
tutionaV laws enacted by Parliament in Its capacity as a eossstUuent body. 
By thus interpreting the Constitution could article 3G8 come into full 
play. This decision now stands reversed. Consequently, the Parliament 
ceases to have power to amend fundamental rights and its aets of the 
past in this sphere have been condoned. In the Court's new theory, the 
amendments of ardcle 31 do violate the fundamental tight pettaining 
to the possession of property. The judgment clearly elTaces the history 
of the social philosophy that legitimatised the change. It is not only a 
dramatic innovation it has brought about an anti-climax by challenging the 
very concept of parliamentary democracy. If the Supreme Court would 
have paused to think of the emerging political forces after the electoral 
‘revolution’ of February, 1967 which would make it exceedingly difTicuIt 
for the Parliament to amend the Constitution, it would not have thought of 
putting legal obstacles in the way. For, now, the legal obstacles might 
prove to be superfluous. 

In the final analysis, the fact has to be admitted that the amend- 
ment of the Constitution depends not only on the prescribed legal pro- 
vUions for change but also on the predominant political and social groups 
in the community and their ideological orientation to questions of rights 
and State obligations. If the fundamental rights suit them they will not 
alter them even if the alteration can be done by an ordinary process. If, 
on the other hand, many of them wish to see them altered, it will be done, 
even if the process involves le^l complications. This is not to suggest 
that judicial interpretation on legal issua is unimportant. But the legal 
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obstacles can be removed depending on the circumstances and the think- 
ing that surrounds them. 

If the judges have founded their verdict of the inviolability of the 
fundamental rights they have done so on tvTong logic and wrong facts. 
The verdict can be countered systctnaticaUy: 

1. The Constitution docs not provide for its amendment by a newly 
convened Constituent Assembly whatever be the content of the 
articles to be amended. 

2. The Supreme Court in all previous cases has acquiesced in the 
right of the Parliament to amend the fundamental rights, 

3. Since we have largely inherited the British pattern of Govern- 
ment, the underlying principle of Parliament as a better represen- 
tative of the people's interest has been well established. 

4. The argumenti that for an issue of such grave importance as 
amending fundamental rights, a Constituent Assembly should 
be res'ived, is invalid, because even the original Constituent 
Assembly was not duly representatwe for it was not an elected 
body. In fact, the Parliament is not only fully representative, it 
has inherited the powen of the Constituent Assembly as a matter 
of historical fact. 

5. Even in the Constituent Assembly the suggestion for treating 
property as non-fundamenial was aired. If that can even now 
be accepted the practical difficulties arising out of the Supreme 
Court judgment can largely be removed. But whether this can 
be done without the reversal of the judgment is a formidable 
problem. The crucial issue now is: Either the Government gives 
up all consideration of policies, like nationalization of banks or 
socialization of urban property, or the country should be pre- 
pared to adopt a new Constitution. 

But, the simple solution lies in amending article 368 which permits 
its own amendroent to the effect that the Parliament is empowered to 
amend at least aTticlc 31, if not the wVtole of Part 111. The Saprense 
Court has confused ‘amendment’ of article 31 as ‘abrogation’ of the 
general fundamental rights. It has also misconceived that the State’s 
intervention or acquisition of private property shall ahrays in future 
mean a violation of fundamental rights. The absence of the due process 
clause in the Constitution ensures the fact of the Supreme Court not 
being given the power ofjudiclal Review in such cases. The Court did 
not realize that by posing a dam on social and economic development, it 
tvas opening the floodgates of violence and subversion. The fear that 
the conservatism of the judges might prove to be a baTricr to ail progress. 
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has not been belled by the majority judgment in the case under discussion. 
In thinking the Court flows against the tide of events. 

I, on the basis of law and precedent, therefore, hold that in case the 
restrictions on fundamental rights included in Part III arc not adequate 
to meet the demands of a dei'cloping society, especially in relation to 
article 31, die Parliament should be allowed to continue to intervene 
from time to time; of course, the Parliament ought to see, in its own 
interest and the interest of the people it represents, that its acts prove to 
be correctives rather of fundamental rights of the citizens. But, obviously, 
the Parliament has to strike a balance somewhere between the interests of 
the individual and those of the common man. Only Parliament is 
amicably suited to do this. 1 am inclined to disagree with the view 
advocating an unqualified supremacy of the Constitution or the Judiciary. 
Such a doctrine has already been exploded. In the ultimate sense, the 
Parliament has to be sovereign and in the exercise of Its powers it can 
provide for certain methods by laiv for ascertaining public opinion on 
issues of vital importance. It c.an, for Instance, in the present contingency, 
provide for a referendum. But to say that Puriiament should accept the 
dictation of the Courts In policy mitten would be to create a wrong 
political tradition and ignore the pcnpcctive of social philosophy inherent 
in the political system— the philosophy inspired by Dhorma and the concept 
of ‘Welfare State’. 
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Golak Nath : A Culmination of a Trend 

•T. K. TOPE^ 


6 4 p REAT CONSTITUTIONAL PROVISIONS must be administered 
\vith caution. Some play must be allowed for the joints of the 
machine, and it must be remembered that legislatures arc ultimately guar* 
dians of the liberties, and the welfare of the people in quite as great a 
degree as the courts,” said Mr. Justice Holmes in Mtuouri Kansas and 
ramts R(y Co. v, May, 1945, U. S. 267.270. 

The Colak Kath case has raised many important points of constitu- 
tional interpretation, but more than that it has raised the question of 
the extent of the authority of the Supreme Court of India. An analysis 
of the recent judgments of the Supreme Court lends one to conclude that 
the Court is abandoning its earlier role which snss observed in A. K. 
Gopalan’s case tvhen the Court refused to read the concept of ‘due process 
of law’ in article 21 of the Constitution and left the matter of protection 
of life and liberty to the Ic^slature. The attitude of the Court 
towards individual liberty can be seen in the Kathi Kalu case and the 
Makhan Singh case. The ambit of protection given to a person accused 
of an offence regarding the right against self-incrimination has been 
considerably curtailed by the Court in the KaSki Kalu v. State of Bombay. 
The Court accepted in earlier days the doctrine of collective wisdom of 
the legislature. In SingKs case, the Court laid down that the 

proceeding taken under S. 491 (1) (b) of Criminal Rrocedure Code also 
fall under article 359 (1). Hence, the prohibitions contained in article 
359 (1) and the Presidential Order apply as much to the proceedings 
under S. 491 (1) (b) as to th(»c under article 226 (1) and article 32 (1). 
In the realm of right of property, the Court had also accepted the right 
of Parliament to amend the Constitution if necessary. The Shankari Peasad 
case is an illustration of this attitude. But*^*e the pronouncement in 

' t Proressor and Principal, Govenmmt iJaw C 
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K. K. Kochunni's case the attitude of the Court appears to liave under- 
gOTC a change. The Court which in Cepalan’s case rejected the plea that 
article 21 is to be construed along with article 19, accepted a similar 
plea as regards article 31 and laid down: 

Indeed uninfluenced by any such (Police power) doctrine, the plain 
meaning of the clear words used in article31(l) of the Constitution 
enables the state to discharge its functions in the interest of social 
and public welfare which the Stale in America can do in exercise 
of police power. The limitation on the power of the State to make 
a law depriving a person of his property, as sve have already stated 
is found in the word ‘law’ and that takes us back to article 19 and 
the law made can be sustained only if it imposes reasonable restric- 
tions in the interest of the general public. 

Similar view was expressed as regards the relations of article 19 and 
article 21 in Stall oj Maharaihlra v. Ptabhakar. In that case the Court 
laid down the following important points: 

(1) If one loses his freedom by detention, he loses all the other 
attributes of freedom enshrined In article 19; 

(2) Personal liberty in article 21 Is the residue of personal liberty 
after excluding the attiibutes of that liberty embodied in 
article 19; 

(3) Personal liberty included in article 21 is wide enough to include 
some oral! of the freedoms mentioned in article 19, hut they 
are two distinct fundamcnul rights; a law to be valid shall not 
infringe both the rights. Control of any article by article 19 nece- 
ssarily means a wider range of judicial power. For, reasonable- 
ness of restrictions necessarily gives power to the judiciary to 
decide reasonableness or otherwise of restrictions. 

Vajravtlu case is another indication of this trend. The fourth 
amendment of article 31 in 1935 took away the power of the Court to 
decide on adequacy of compensation. However, the Court in Vajravtlu 
case observed as follows: 

If the legislature makes a law for acquiring property by providing 
for an illusory compensation or by indicating the principles for 
ascertaining the compensation which do not relate to the property 
acquired or the value of such property at and within a reasonable 
proximity of the date of acquisition, or the principles designed arc 
so arbitrary, that they do not provide for compensation, at all, one 

1. See article 31{2 )::Nosui:U law shall be called in question b any court on the 
ground that the compensation prodded by the law is not adequate. 
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can easily hold that the legblature made the law in fraud of its 

power. 

No doubt these views aim at protecting whatever little right to 
property has survived under the Constitution. But they also expand the 
power of the judiciary. This desire on the part of the Supreme Court 
to uphold the authority of the judiciary and expandits extent is abo 
seen in the Spicial Refeunct No. I of 1964 svhen the Court put many limita- 
tions on the privileges of the legblature in order to uphold the authority 
of judiciary. In A'arwA Mirajkar v. SlaU of Afaharashlra a similar desire 
is clearly seen. It b submitted that the dissents of Sarkar J. in the Special 
Reference case and of Hidayatullah J. in Kiira^kar'i case really represent the 
correct position of law in thb bclialf. But the majority in both these 
cases appears to have considered the question ofthe authority ofjudici- 
ar^’ as more important. In MirajkoTS case inherent power of the High 
Court is considered as superior to the fundamental rights of the press. 
The oft repeated statement, that the Constitution is supreme, seems to 
have been forgotten, and a power not mentioned in the Constitution is 
considered competent to deprive a person of bis fundamental rights 
guaranteed by the Constitution. Golak J/alh’s case is the culmination of the 
trend seen in the Supreme Court since Kochunni's case. The Supreme 
Court 'thus denied to Parliament the power of amending provisions 
relating to the fundamental rights, if the amendment results in abridge- 
ment of these rights. The consequences of this decision are far reaching 
and it would not be possible to vbualize all consequences. It would be, 
however, worthwhile considering the question whether the ninth amend- 
ment is valid. This amendment authorizes the Government of India to 
hand over the Berubari Union to Pakbtan. Such a transfer svould 
result in depriving the citizens of India of their fundamental right under 
the Constitution, particularly, the right to property. Calcutta High Court 
considered thb problem in Sudfumshtt's case.* This decision was given before 
the Golak ^'alh judgment. It would be interesting to consider the effect 
of Golak J\'alh's case on this amendment. It b submitted tliat thb amend- 
ment becomes unconsitutional as a result of Golak J\'ath's case. 

There is another point. Article 334 of the Constitution lays down 
that the special representations for the Scheduled Castes etc. shall cease 
to have effect on the expiration of a period of 20 years from the commen- 
cement of the Constitution. Suppiose in 1970 it is decided to extend the 
period. An amendment of the Constitution svould be necessary. But 
such an amendment would indirectly affect the fundamental rights under 
articles 14, 15 and 29. Similarly an amendment of article 291 dealing 


2. A.I.R. 1967 Cal. 217, 
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Privy Purse would indirectly affect the rights to property. Would 
it then mean that such amendments would be unconstitutional? 

What IS the remedy if the majority view in Golak /talk's case is not 
to be law. Following appear to be various alternatives. 

1. Amendment of article 13 by incorporating an explanation to 
the effect that the term 'Law’ does not include ‘Constitutional 
Law’. 

2. Amendment of article 368 making it clearer: (a) that the 
article also lays down the power of amendment; and (6) that 
Parliament shall have power to amend even Part III of the 
Constitution. 

3. Wait till the Supreme Court reconsiders its view in a later case. 
It is understood that a similar problem is before the Court at 
present. 

First alternatives, though attractive, may not be adopted. For, 
such an amendment itself may be challenged in the light of the majority 
view in the Golak J/cth's case. The division in the Court was 6 to 5. 
It is likely that a future Court might overrule the Golak Nath's case and 
that would be a preferable alternative. It seems that what happened 
in the United States of America at the time of ‘New Deal’ is being 
repeated in India. There the Congress gave up the course of JegisIaCion 
and the Supreme Court gave up the earlier attitude. 
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Opening Session 


Subject: Issues, implications and angles arising from the Judgment 
of the Supreme Court in Golak Xath’s case. 

CAairman: Mr. Justice M. Hidayatuliah. 

/?aJ5pof(«ur; Professor T. K. Tope. 

L. hL Singhvi: ^tf. Justice Hidaj-atulJah, members of the 
presidium paneli disting^itshed guests, ladies and gentlemen: 

I consider it a privilege to welcome yo\i to tliis, the First Convention 
on the Constitution which the Institute of Constitutional and Parlia> 
xnentary Studies has sponsored lo collaboration with The India Inter- 
national Centre, The Bar Association of India and The Indian 
Cammlstion of Jurists. 

The Convention, we think, is a unique event of profound signiScance 
and will lead to a deeper analysis, elucidation and understanding of the 
structure and dynamics of our constitutional system and our democracy. 
President IVoodrow Wilson once said; "No more vital truth was even 
uttered than that freedom and free institutions cannot long be maintained 
by any people who do not understand the nature of their own govern- 
ment.” The sponsors of the Convention hope that these deliberations 
ivill contribute to a deeper comprehension of the Constitution of India 
and its philosophy as well as the nature of our basic institutions. 

The subject of the Convention is "Fundamental Rights and 
Consttrulional Amendment." The cdiolcc oT the topic was -nrnlefiihtcdly 
dictated by the high degree of contemporaneous importance it enjoys in 
the wake of the judgment of the Supreme Court, delivered on the 27th 
February, 1967 in what is known as Gelak vYatA’j case. Since the 
judgment, ' there has been a widespread discussion of and comment on 
the subject in the press. MorCj particularly, Lok Sabha has discussed 
the matter for successive sessions on a private member’s bill, moved fay 
my distinguished friend Mr. Nath Pai. Now that the bill is before the 
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Join. Cono»i..«. .h«n dolllocna.lon, in .1* 

patties ate so deepiy and diatnettically opposed “ 
to amend Part III of the Constitution that they have declare 
irn to dhas.odate themselves from the work of the Parliamentary 
Select Committee. 

The opposition to the doctrine of amcndability of Part lH of tlie 

Constitution arises partly from the feeling that the amending . 

been used excessively, indiscriminately and in a light-hcar e 

cavalier manner. The quality and content of comlitutional amendments 

lead many lo welcome the warning contained in the judgment o 
Supreme Court. It is argued by them that Part HI represents a com 
stiiutional settlement which cannot be the plaything 
majorities. Others argued that the fundamental rights were reserved y 
sovereign people of India to themselves and arc, therefore, immutable 
and transcendental and beyon^ the ordinary amending procedure, tu 
on this philosophical supposition that they advance the suggestion for 
referendum and for convoking a constituent assembly. It is^claime 
that a constitution amendment act under article 3C3 is also ‘law* wit no 
the meaning of article 13(2) and has, therefore, to be tested on t ie 
touclistone of Part III. Those who apprehend executive and legislative 
inroads undermining the sacrosanctlly of fundamental rights hail the 
majority view and the role of the judiciary as a trusted sentinel on the 
watch tower of liberty. 


On the other hand, there is a sizeable body of opinion among 
jurists, scholars, admlnistratcns and statesmen who think that an unamen* 
dablc constitution is a contradiction in terms, a veritable anachronism. 
They think that no contrivance of human wisdom could be eternal, and 
inviolate and that the constitutional system is an evergrowing plant and 
not a fossil. As Thomas Jefferson put it: “Some men look at constitu- 
tions with sanctimonious reverence, and deem them like the ark of the 
covenant, too sacred to be touched. They ascribe to the men of the 
preceding age a wbdom more than human, and suppose what they did to 
be beyond amendment...Laws and institutions must go liand in hand 
with the progress of the human iiiind...We might as well require a man 

to wear the coat that fitted him as aboy, as civilized society to remain 

ever under the regime of lh«r ancestors.” 
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Human Rights and other simiiar declarations do postulate an irreducible 
minimum in the fidd of fundamental rights. Juridical interpretation of 
the amending power and procedure Avith particular reference to Part III 
of the Constitution is to be found in the three svell-knosvn Supreme Court 
judgments, in the cases of Shankari Prasad, Sajjan Singh and Golak 
These judgments contain copious annotations on the history and back- 
ground of the relevant constitutional provisions and a detailed discussion 
of the text and context of these provisions. In addition to these judg- 
ments we have also circulated a number of learned papers. All these, 
I am sure, make an adequate and substantial corpus of basic materials 
and interpretations. I need hardly say that except for the staff paper 
prepared in the Institute of Constitutional and Parliamentary Studies, 
which is a detached presentation of issues, the sponsors take no responsi- 
bility for the views and opinions expressed in the papers submitted and 
circulated to the Convention. 

\Vc do not have to embark on a voyage of discovery to formulate 
and identify the principal issues which the Conv'ention has to consider. 
We have sought to group these issues so as to make the discussion in each 
session pointed and purposive. Thus, I propose that in the opening 
session we would touch upon the issues, implications and angles arising 
from the judgment of the Supreme Court in Co!ak Nath't case. In the 
second session tomorrow morning sve would discuss the quality and content 
of constitutional amendments, the nature of fundamental rights and amen- 
dabillty of the Constitution. In the afternoon session tomorrow which 
is the third session, we ivould give particular attention to the nature, 
extent and limitation on the Supreme Court’s power of judicial review 
with particular reference to constitutional amendments and the doctrines 
of Sure decisis and ‘Prospective ovemiling.' Tliis session would be chaired 
by Sliri N.G. Chatterjec. On Sunday morning in our fourth session, 
which would be chaired by Shri M. C. Setalvad, we would discuss the 
amendablVity of the Constitution under judgment of the Supreme Court 
and steps, if any, to be taken to overcome the diniculties. The fifth and 
concluding session Avould be chaired by Shri S. K. Das. In this session, 
the Rapporteurs for each session would highlight the trends of discussion 
and there would he caara £br gcmetal oorcuncatt. 

As to the procedure for the conduct of our deliberations, I may 
mention that for each business session of the Convention we would have a 
presidium panel. Each member of the presidium panel could make a 
brief opening presentation and then ask clarification of any other 
member of the presidium. Interventions from among the participants in 
the Convention would then be invited and the time for such inter- 
ventions would be regulated by the Chairman of the presidium paneh 
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Joint Committee, these 

great practical and pcrsu . 'rp^rt HI of the Constitution still 
the basic question of the amcndab.hty «[. ^ political 

decision to di.aaodalt thtinsd.es ftom the s.otk of the Patl.anic y 
Select Committee. 

The opposition to the doettine oftimetidability of Fart III oftte 
Constitution arises pattly from the feel-ntg .ha, the “““‘'“S 

been used oteesss.ely, indisetiminately and m a 'iS'"’’'" , ^ 

cavalie, manner. The quality and content of eonst.tnttonal amendments 

lead many to welcome the warning contained inthejudgmen 
Supreme Court. It is argued by them that Part HI 
slitutlonal settlement which cannot be the plaything of transien p 
majorities. Others argued that the fundamental rights were reserveo y 
sovereign people of India to themselves and are, therefore, iromutaoic 
and transcendental and beyond the ordinary amending procedure, u 
on this philoioplucal supposition that they advance the sugpstion 
referendum and for convoking a constituent assembly. It is^caim®^ 
that a constitution amendment act under article 3S8 is also ‘law wi n 
the meaning of article 13(2) and has, therefore, to be tested * * 
touchstone of Part III. Those who apprehend executive and legislative 
inroads undermining the sacrosanctlty of fundamental rights hai t ® 

majority view and the role of the judidary as a trusted sentinel on e 

watch tower of liberty. 


On the other hand, there is a sizeable body of opinion amoo 
jurists, scholars, administratois and statesmen who think that an unarnen 
dablc constitution is a contradiction in terms, a veritable anachronis^ 
They think that no contrivance of human wisdom could be eternal, an 
inviolate and that the constitutional system is an evergrowing plant ^ 
not a fossil. As Thomas Jefferson put it: “Some men look at 
tions with sanctimonious reverence, and deem them like the ark o 
covenant, too sacred to be touched. They ascribe to the men o 
preceding age a wisdom more than human, and suppose wliat they di 
be beyond amendment. ..l^ws and institutions must go liand m 
with the progress of the human nund.„We might as well require a ma 
to wear the coat that fitted him as a boy, as civilized society to renun 
ever under the regime of thdr ancestors.” 

Of course, it may be mentioned here that there arc provisions ^ * j 
American, Japanese and West German Constitutions which are in 
fact virtually unamendable. What is more, the Universal Declaration 
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in it because if one were to read article 368, one would find that Parlia- 
ment is really not supreme as to amend the whole Constitution. The 
Parliament by itself cannot amend the entire Constitution. At least some 
of Its provisions are protected from such action because concurrence of not 
less than half the States is necessary. Therefore, it is easy to see that the 
sovereignty of the kind whichis claimed on behalf of Parliament, by 
those ssho propagate that view, docs not really exist. 

Article 368 undoubtedly is described as a Code. It is said to be 
self-contained and self-expository. But the question still remains whether, 
just as there is a curb on the sovereignty of Parliament in article 368 
itself, there isn’t somewhere else some other controlling factor which 
removes this sovereignty from Parliament? It is here that a difference 
between the leading proponents of the two views has arisen. Some say 
that because there is no mention of any exception beyond what Is con- 
tained in the entrenched provisions in article 368, there is no part of the 
Constitution which is beyond the powers of Parliament to amend by a 
special majority in the two Houses. Others think that because the funda- 
mental rights are fundamental and because it Is stated that any law which 
tries to abrogate or repeal them will be void, any attempt to do this, 
whether by way of ordinary lasv-making or even by the process of amend- 
ment, would be beyond the powen of the Executive or Parliament. 
Therein lies the main difference between the two views and this 
Convention may do well to ponder upon this aspect of the question 
with a view to finding out for itself, %vhether such a curb does 
or does not exist by way of article 13{2) of the Constitution. This 
part of the enquiry, therefore, leads us to the next step, namely, whether 
the constitutional amendment can be described as a law for the purpose 
of article 13(2). Now, It is conceded on all hands, and I do not think 
there would be anybody found in this Convention who will be able to 
say that a constitutional amendment is not law proper. That it is in- 
tended to operate for all time till it is taken awy by a special procedure, 
or th.at there is a little more dignity about it th.m the ordinary day-to-day 
laws made by Legislatures does not nuke it any the less law. That is one 
view whicli h.is been taken in the later cases that happened to come in the 
Supreme Court : and the question is whether that is not the right viesv to 
take of the word *Iaw’ as used in article 13(2). 

It is interesting to note that there is a definition of law which does 
not say th.ni “this definition slull not include an amendment of the 
Constitution’’— words which 'vould have been easy to add If it had been 
so desired. However, it is argued the other way round also that it does 
not say that an amendment of the Constitution sIuH be a law for the 
purpose of Part HI. So the matter is at large again, and it will depend 
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I , to the discussion in the opening session srauld be 
Intervenlions relating to tnc ai5.cu»» 

made in the second session. 

It would n 
panel for today; 

Mr. Justice M. HidayatuUah (Chairman) 

Mr. M.C. Setalvad 
Acharya J.B. Kripalani 
Mr. S.K. Das 


1 session. 

,, be appropriate for me to present to you the ptes.dium 


Mr. N.C. Chatterjee 

Mr. Nath Pal 

Professor T.K. Tope svill be the Principal Rapporteur for t c 
opening session. 

Mr. Chairman, may I now request you to give us your opening 
remarhs. 

M. HidayatuUah: Dr. Singhvi, ladies and gentlemen: I 
share in some measure the responsibility for the Convention, not as 
participant, but because of participation in the judgment of the 
Court, which has led to this Convention and the discussions which have 
taken place in netrspapers, in Parliament and outside. You will 
me if I speak with a little restraint this evening, for the simp e rcaso^^ 
that so far as I can see the matter is not yet a dead issue, and it is^ possi 
ble that judicial opinion may be called for, on some future occasion on 
the same topic, or something allied to it. 

I will, therefore, not try to project my own opinions upon the 
meeting, but would rather confine myself to analysing what has happene 
already and try to place before you the lines of thought on which ymt 
should move with a view to making a successs of this Convention. 

I am glad in a way that 1 am flanked, both on my right and on my 
left, by men of great eminence and even this task which I assume as t e 
President of this Convention at its first session is made easy for 
because whatever 1 omit, or whatever I fail to state, will be made up y 
those who follow. 


The issue is a very plain one and it involves the question whet er 

the amendabllity of the Constitution, as it is granted by article • 
makes it possible for Parliament and the State Legislatures to amend any 
part of the Constitution at their will. Those who claim sovereignty o 
Parliament admit it, and there are not a few who think that it is entire y 
against the order of constitutional Government and Constitutions Pf 
a curb upon the amending power of Parliament. A fallacy is involve tt* 
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words the “State shall not abridge or take away” fundamental rights. 
There, of course, is the justiciability of the fundamental rights and the 
guaranteed remedy provided by the Constitution. Therefore, the question 
arises, whenever in the operation of the directive principles, a heavy in- 
road is made upon fundamental rights, is not the question open to the 
Courts to consider because the directive principles are not justiciable, 
whereas the fundamental rights arc. And this contrast between the ttvo 
parts which stand side by side in the Constitution seems to indicate some- 
thing to me which, probably, it may not to others, and I say again, I am 
speaking with great restraint because I do not tvish to say that mine is 
the only right view. 

Then comes the question of the amendment. Several amendments 
have taken place. The American Gortstitution had its 25th amendment 
recently, after nearly two centuries, but wc are rcaclung and os’crtaking 
that number in the seventeenth year after we have had this Constitution. 
No doubt, people say that it is because of the numerous and recurring 
amendments that the vicsv of the Supreme Court was probably induced. 
I say no. We as Judges, do not consider it a matter at all for our 
consideration because it is not our policy to consider the political 
aspects of a question. IVe are only interested in seeing whether a 
particular action is right or wrong. The Judges do not care whether 
there are 21 amendments or 210 amendments provided the amendments 
are proper. IVe do not attribute any such thoughts to the Judges 
because I do not think any one of us ever entertains such thoughts. How- 
ever, with so many amendments already made, you will find th-nt tlie 
people, at any rate, think that the way in which the Constitution 
was supposed to be worked has not been properly observed. 

Of course, no constitution can be really useful if It is completely 
rigid, and to that extent our Constitution cannot be described as rigid at 
all. There are only two dozen articles in Che fundamental rights chapter, 
and even among those I do not think there are more than sc\‘cn or eight 
which really impinge upon fundamental rights proper. The restare 
procedural, definitions and (he power to make some lasvs. 

Now the question arises whether there arc not indications in 
the fundamental rights articles themselves, which are of a very funda- 
mental character, namely, that these are to be segregated and kept away 
from the amending process. Of course, the Constitution docs not say 
that a certain partion of it shall not be amended by any process at all. 
The American Constitution has got such a provision. The republican 
character of the French Constitution can nc%'cr be altered and the Tur- 
kish Constitution says that with regard to the republican character of 
the Constitution, a proposal shall not even be moved. But all this can 
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upon your approach to the problem how ^ou view the importance of a 

constitutional amendmentrii-a-m the impotlancc of article 13(2), winch 

only permits the making of law by a State without abrogating or remov- 
ing any fundamental right. 

It must be also remembered, as t had the privilege to point out, that 
the word ‘State’ is defined to include Parliament, the two Houses of 
Parliament, the Legislatures of the Slates and other authorities. Why was 
it not found necessary only to say that Parliament or its two Houses, or 
the Legislatures of the Stales shall not make any law abrogating or 
repealing any of the fundamental right? If it liad been so said, it might 
conceivably have been argued that by the word ‘law’ was meant the 
ordinary day-to-day law, such as railiairet.t makes cr the Legislatures 
of the States make. When the word ‘State* is used, is it not for you to 
consider that it shows a conglomeraiion of all the powers which arc 
possessed by the people's reptesenutives insshateser sphere they may 
be? Tlic State is the sum total of aU~Parliamcnt. I^cgislatures, the 
President, the Governors, the Cabinet, all the Ministers and everybody 
else. It shows, therefore, that the Constitution says in rather strong 
terms tltat the State shall not make a law*, thereby putting a curb upon 
all the operatives of the State, viewed collectively, as well as separately. 
That Is one view that lias been e-xpressed before. It may not be the 
right view and that is, of course, a matter for you to judge fur y ourself. 

Then comes the question whether the fundamental rights can be im» 
proved or only an amendment of the nature against which article 13(2) 
wouldopcrate is void. Article 13(2) merely says that no haw abridgingor 
removing any of the rund.imcnul rights would be good. It has been said 
that if any of the fundamental rights arc improved, then there Vvould be 
no objection. It is for you to see vxhctlicr the irreducible minimum of 
fundamental rights was not contemplated by this article and by the 
Founding Fathers. 

Next the question comes: what is to happen to the directive 
principles which liavc also been included, and which, if implemented, 
must certainly make inroads upon the fundamenial riglils ? And theic 
lies the rub. 

We have to see how far the dircctivx principles, which arc not 
justiciable can be used to make an inroad upon the fundamcnt.il rights. 
That IS to say, where the directive principles go a litllc into the teach 
of fundamental rights and try to curtail them : whether that action can 
be upheld or not? Now, if article 13(2) says th.M the State shall not do 
this, I take It— and that seems to be the view that appeals to me, may 
be I am wrong-that the directive principles stand injuncted by the 
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In the field of agrarian reform, the landholders, %vho for years had 
been upon that land and living probably as absentee landlords, had 
already got several times the value of that land and the question was 
whether in spite of all the gains to them, the full market value as 
compensation must be still paid to them. Nosv the door was only closed 
by a Patna High Court decision and it is a pity that the Patna High 
Court decision was not brought before the Supreme Court before the 
matter was taken in hand to amend the Constitution. It is possible that 
another view might have been taken by the Supreme Court. But as it is, 
when the first amendment of the Constitution came, it brought in its 
wake the fourth amendment and an article which removed from the 
projected agrarian law the bar of articles 14, 19 and 31. By that decision 
the door was open for agrarian reform law to be made without absolute 
market rate compensation. 

That is the stage at which we reached in the first and fourth 
amendment. The first amendment was challenged before the Supreme 
Court and by a Court decision, (not the whole Court but by a Consti* 
tution Bench of five judges) it was held to be perfectly valid. The 
argument then was that the Constituent Assembly, having become the 
First Parliament, was not bicameral and the procedure which was laid 
down in article 360 of two Chambers was not capable of being followed. 
Other arguments were also raised that this was against article 13(2) and, 
therefore, it could not be accepted. The Court’s view was that both 
the arguments were wrong and that the amendment was valid. 

The opinion lasted for 15 years, when it had to be reconsidered in 
Sojjan Singh's case, and at that lime the same arguments were raised, 
namely, an amendment of the Constitution is law. The learned lawyer, 
w’ho argued the case is with us, and he is there to point out what the 
arguments were. It is not for me to detail them before you. 

You arc aware that a difTerence of opinion took place, three judges 
going one way in favour of Shankari Prasad and two others being a little 
doubtful of the correctness of the view expressed va Shankari Prasad’s 
case. 

The question then arose in another case and the matter was referred 
to the whole Court of eleven Judges of the Supreme Court for them to 
reconsider tlie question which was decided in Shankari Prasad's case on 
the basis of the First Constitutional Amendment and the powers under 
article 368. Diverse views were expressed by the judges, five learned 
Judges were of the opinion that there was no restriction on the powers of 
amendment in article 3G8; five learned judges held that there was a 
restriction and one judge held that there was an escape from it, because 
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be changed by revolution. Thlsshoavs that constituent assemblies may 
fail in their objective, but they do attempt to m.ilce certain portions of 
the constitution everlasting — not that they can ever be everlasting. 
Nothing is. But such provisions can only he changed not by the process 
of ordinary law making but by some other process. 

During the course of the years numerous amendments of the 
Constitution have taken place. The most significant of them, of 
course, are in the matter of property rights, I have been quoted 
over and over again, and I say it once more, it was a mistake to 
put the property right in the fund.amental rights chapter. I m.ay tell you 
that when the Declaration in France was drasvn up, Lafiiyettc sent his 
draft declaration to JcfTcrson and in that declaration there was a 
mention "It join dt son honmvr, and droit de proprieti" that is, "the care 
ofhis dignity {lam c.-tpresslng it literally) and the right in property” 
were definitely included in the deebration. JcfTcrson wlio was asked to 
comment on it put brackets round the words ^*droU di propritle” that is, 
the "right in the property” and Indicated thereby that tlicy were not to 
be included in the Dcclamtion. 


You will remember that the Virginia Declaration and the Declara- 
tion against llie violation of rights In America, and the Declaration 
which was made finally had to he clianged In langu.igc, also indicated 
the same. Of course, the French Declaration did not accede to what 
was told to Lafayette, but Lafayette was under the influence of the French 
physiocrats and he did mention rights of property there. So the question 
whether property rights should have been Included in the Constitution of 
India in the chapter on fundamental rights, might well have been gone 
into a little more elaborately. But as it is, it is there. The first amend- 
ment^ came immediately after the Constituent Assembly had ceased its 
functions and had turned itself into the first P.xrliament of India. The 
amendment was necessitated because of the case ofiJr/a Danirjte, where 
It sras stated by the Supreme Court that by "compensation” was meant 
a ‘‘Just and proper compensation”. 


MU dcb.-itcs, m the Constituent Assembly, Pandit Jawaharlal 

Nehru did say that they never expected that there would be an Intcr- 
erence y any of the judicial bodies because article 31 as it stood only 
come in if there was a fraud on the Constitution. 
The Constitution had provided that a law taking away or abridging 
either indicate the compensation itself, or lay doivn 
e principles on which compensation shall be paid. But as it was, the 
ccision was given and it led to a remarkable situation in that, no Act of 
>-'‘I“brcd the acquisition or requisition of property, 
could go on unless full market compensation was given. 
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propective over-ruling. Prospective over-ruling is not an ancient process. 
It is not so old as some people ima^ne, as Professor Friedmann has poin- 
ted out in an article in the Modem Review. It is this: the Court made 
their decision operate from a particular point of time. As Justice 
Clarke, who was to be with us, said: the Constitution does not say or 
prohibit that the Supreme Court’s decisions should be prospective or 
retrospective. Therefore, it is open to the Cour t to say that a particular 
decision shall apply from a particular date or from t he date of its decision. 
In a recent case the House of Lords overruled tlic old case of ChiwdUr 
not retrospectively according to the latest theory, but from the date of 
the House of Lord’s decision. This principle was made applicable to the 
case by five learned judges who held that they over-ruled Skankari Prasad's 
and Sajjan Singh's cases prospectively but not retrospectively. One judge 
who did not think that the first, fourth and seventh amendments could be 
called in question, over-ruled Sajjan Singh's case but not Shankari Prasad's 
case, because that sustained the first amendment. That is how the 
matter stands. 

The question for you to consider would be whether the doctrine of 
prospective over-ruling, which has been applied to civil cases but not in 
criminal cases, (as is quite clear from the Link letter case in the United 
States, which did not apply the Mapp and Ohio doctrine to the Link UlUr), 
is available for constitutional questions, particularly as article 13(2} says 
tlut a law shall be void. That is a question which I am sure will 
receive adequate attention at your hands. 

Now, I must not delay you any further. 1 have already taken up 
a great slice of the time available this e%'eaing. But I hope that you will 
forgive me for having stated this matter at some length. 

I shall now request you to attend' to the Panelists who are here 
before me who I am sure will be able to throw much light upon these 
several problems and which, if I may say so, have been very ably and 
very properly analysed in the working paper placed in your hands. 

I thank you for the honour you have done me by inviting me to 
preside over this first session and also for Ibtening to me with attention. 

M. G. Tl\e Wa, » cltat from. wl«.t 

the Chairman has told us, to consider very controversial and very impor- 
tant subject. Tliis can be divided, I think, broadly into two aspects. 
One is the legal aspect and the other is what may be called the political 
or the philosophical aspect. It is important to remember how the questions 
have arisen. 

As far back as 1951, in Shankari Prasad's case, it was accepted by a 
unanimous Court that article 368 coatamed a power of amendment which 
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of the First Amendment (with the Fourth) having been accepted for 
several >ears it contained within itself the authority to make an 
amendment of the same type. These views have been criticised all 
over the country and particularly the view of acquiescence which I 
propounded. But let us view the matter again. Professor Frank of the 
Yale University once put a ticklish question. In the course of his 
speech he said, suppose someone were to unearth today incontrovertible 
evidence that the Thirteenth Amendment of the Unrted States Consti- 
tution was not validly adopted — would the Courts consider the argument? 
And he said, happily, not, because after a lapse of years, you do not 
consider an amendment which has been accepted. That it is the 
principle on which MtlUr's case in the United States partly proceeded. 
You know that the thirteenth amendment was first rejected by many 
States and then was accepted by the same States. If the question were 
judicially examined another question would arise whether ratification of 
3/4th of the States was really available when some of the States had first 
rejected the amendment, and later on, on a change of Government, 
accepted it. Any such question, 1 am quite sure, the Supreme Court of 
the U.S.A. would not even pause to consider. The matter has gone Into 
history and the amendment has gone into the Constitution and it must 
rest there. 

A similar argument was used by the Supreme Court of the United 
States of America when the nineteenth amendment was challenged. The 
Supreme Court said that the nineteenth amendment was of the same 
character as the fifteenth amendment which had been there for 70 years 
and had not been questioned and they did not see that the amendatory 
power was wanting. 

I do not wish to plead before you any aspect of the case. The 
judges will speak for themselves and the question is whether, after a lapse 

of so many years, it is for you to consider whether the Courts should go 

u amendment of the Constitution which is a part of 

the Constitution and has been approved by the Supreme Court. The 
reason given then might not be accepted. But there the matter ends. 

Now the question remains of “prospective overruling." Here what 

happens is this : five judges of the Supreme Court held that the amend- 
ment was propei; five other learned judges held that it was not proper; 
and one judge held that there was basis for it in the amended Constitution 
imme late y prior to the enactment of the seventeenth amendment, 
lhat IS to say, in his opinion, the legality could not be called in question 
because the Constitution as already amended gave authority for that 
amendment. The other learned judges who held that the seventeenih 
amen ment cou not be sustained, sustained it on the principle of 



183 


FUNDAMENTAl RIGHTS AND CONSTITUTIONAL AMENDMENT 


was wide enough to enable Parliament to amend Part III of the Con- 
stitution. Later, I think in 1961, the matter came ag.iin before the Court 
and It was then held, also by a Bench of five, two learned judges 
expressing some doubts, that article 368 operated widely enough to include 
the power to amend Part III of the Constitution. Then came the present 
decision. Golak .Yaik's case, which is to be the subject of our discussion in 
the Convention. That was a decision by a majority of six against five. If 
one looked at the catena of Supreme Court judges, who have considered 
this question, including those included in the minority in the last judg- 
ment, we have thirteen judges who have taken the view in their opinions 
that article 3G0 contains a comprehensive power of amendment. Whereas 
against that we have the six, the present majority who have held to the 
contrary. But, of course, under the Constitution as framed, the Supreme 
Court has the power to overrule its e.arlicr decisions. Therefore, the 
present decision of six against five is under article 141, a lasv binding on 
all the courts in the country. 

I spoke a little earlier of the two sets of questions, as it were, which 
arise. As to the legal aspect of the matter, I .aTn sure, the papers to be 
here discussed will go very comprchcmivcly Into them. The main subject 
of controversy, on which I suppose the whole decision must stand Is the 
interpretation of the word ‘Jaw’ in article 13 and a reading of article 
368 in order to ascertain svhether what results from the operation of 
article 363 Is law at all within the meaning of article 13. ^\'e must 

remember that afticle363 is careful enough not to use the word ‘law’. 
The majority who have understood article 360 or the operation of article 
368 as resulting in the enactment of ‘law’ have gone to the procedure 
envisaged by article 368 and come to the conclusion, as far as I know, 
that it can only result in a law, and that the word 'l.aw' in .article 13 is 
comprehensive enough to include a law of the kind resulting from the 
operations of article 368 That is the main plank, so far as I can see, 
of controversy in the legal aspect of the matter. Of course, there arc 
numerous subsidiary questions which have to be looked at and the Chair- 
man has already indicated some of them to you. 

But to my mind, of greater importance are the constitutional and 
political implications of this decision. It seems as I understand it, to 
down that a Parliament consisting of tsvo Houses, one elected on 
adult suffrage directly, the other consisting of members elected by Le* 
gislatures, which are themselves elected on adult sufTrage, is incompetent 
to modify or take away the rights conferred by Part III. That itself is 
a proposition which should make us pause. Is the Parli.ament of a 
sovereign democratic republic, incompetent to alter the rights which in 
lySOit considered fundamental? At any future time wh.ntsofver, even 
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The reasons for and against the decision are fully set out in the 
majority and minority judgments; some of these reasons arc also set out 
in the tsvo earlier decisions of Shankari Prasad’s case and Sajjan Strok’s 
case. These reasons have also been admirably summarbed in the Working 
Paper which has been submitted to the participants of thb Convention.^ 

I do not think that any useful purpose svill be ser\-ed at this 
stage by going over those reasons in detail pro and con. One can only say 
that he either accepts as good the reasons given by the majority or the 
reasons given for the minority view. Personally and speaking for msself, 
I am inclined to the minority s'iew. On all the four critical questions, 
namely: (i) the meaning of the word ‘law* in article 13, (ii) the 
true scope and effect of article 368, (Hi) the power of Icgblation under 
articles 245, 246 and 240 read with residuary item 97 in Lbt I, and 
(iv) the doctrine of implied limitations, — lam in agreement with the 
minority view. 

For practical purposes, it is not enough to say that the minority 
view is correct. IVe must proceed on the proposition that the majority 
view is the law declared by the Supreme Court and is binding on all 
courts within tlie territory of India. What then is the position? 

I think that the fint question that should engage our attention, 
is this: 

Is the decision in Catak /talk’s case likely to foster or impede the 
growth of the nation, and (to use the words of the ‘Preamble’) to 
secure to all its cltircDS—jusu'ce, socbl, economic and political, 
equality of status and opportunity and dignity of the individual 
and the unity of the Nation? 

In over-ruling the dedsion in Skankati Prasad's case, Suhba Rao, C.J. 
expressed the view that "otherwbe the future progress of the country and 
the happiness of the people will be at stale.” It b here that I join bsue 
with his Lordship. 1 can understand the view that fundamental rights 
are transcendental in the sense that they occupy a higher place tlian 
ordinary contractual rights or even ordinary statutory rights. But surely 
even fundamental rights may require change with the growth of the 
nation. The fundamental rights under our Constitution embrace a large 
variety of rights, including such rights as educational and cultural rights, 
right against exploitation, right to property and right of less advanced 
sections of society. Without being guilty of caiubtry’, I think that a real 
difliculty arises out of the fact that all the rights compendiously called 
“Fundamental Rights" in Part III of the Constitution are not all 

J. For the Vforkinj paper, ire Fitdsmt^ai Aint^direrJ, p. 1. 
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of what is valid up to a date and what is not valid beyond that 
date. 

Those broadly are the issues which arise. I have said that they 
are highly controversial and will have to receive our best attention. It is 
not surprising, having regard to the controVOTial nature of the judgment, 
an eminent writer on the Indian Constitution has said: “It is submitted 
that the majority judgment is clearly WTong, is productive of the greatest 
public mischief and should be reversed at the earliest opportunity.” 


S. K. Das: I wish to preface my remarks svith a few words of 
caution, In considering the questions which arise for discussion, I think 
that we should refrain from casting aspersions on the judges or imputing 
bias in the making of decisions. On important constitutional questions 
there may be honest diiTcrences of opinion — and this is reflected in many 
decisions not only of the courts in India but of courts in other countries 
as well. In reaching decisions on constitutional questions of far-reaching 
consequence, the judges have to take Into account various considerations; 
these considerations often range over a very wide field, and it is not 
always easy to determine the essential priority. The judge’s own experi- 
ence, his appreciation of the historical forces shaping the growtli and 
destiny of the nation, his reading of the Constitution in its organic 
intepation representing the life of the nation as it were-— ail these go into 
thejudge’s decision-making. It is a diflicult task which the judges have 
to perform, and in discussing questions which so vitally affect the life and 
growth of the nation, the discussion should not be brouglic down to the 
Iwelofmere cynicism, formallegalism or a consideration ofbias in judges, 
c onoten ance the prestige of the nation by such an approach. On 
c contrary, we should try to raise the discussion to the higher level of 
consi eration of the growth and development of the nation in future, 
liff r° t^^wmber that life is not all logic, and law marches with 
IS rom t is standpoint that I wish to make my observations. 


.,.1 ^ * ttwit the proposition that the decision in Golak^alh's 
India ** binding on all courts within the territory of 

have nft j extent that it declares that “Parliament will 

provisions of decision to amend any of the 
the fund Constitution so as to take away or abridge 

is bv amZv The fact that the decision 

Gotut milce/ overrules two earlier decisions of the Supreme 
Court* ha« ‘nerence to the position, because: (a) the Supreme 

(article pronounced or made by it 
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It is not very clear to me if the majority view is that Parliament 
can by law enlarg c a fundamental rigfat, but cannot take as\'ay or abridge 
it. If that is the vkw, then the pci* er of enlargement must be traced 
to the power of legislation under article 2-15 etc., but that pov.er is 
‘subject to the Constitution’ and this may again result in a contradiction. 
Subba Rao, C. J. has very sumniarily dismissed this difficult)' by saying 
that it is arguing in a circle. I do not think that it can be so easily 
disposed of. If the potver is derived from article 368, it would be 
somesvhat anomalous to say that »t gives power to enlarge but not the 
power to abridge. This really brings out the distinction .between an 
exercise of ordinary legislative power and an exercise of constituent 
power in amending the Constitution. The fear is that the s\s‘ecpmg 
effect of the decision in Golaknath^s case may stifle all progressive 
legislation tvhich Parl'tament may seek to pass in order to obtain the 
objects mentioned in the Preamble to the Constitution. This, I believe, 
to be the real reason for desiring a reconsideration of that decision. 

The next question is— what should be done about the decision in 
Gilaknalh's case. Those who think tliat the decision is correct and also in 
the national interest will naturally say that nothing need be done about it. 
There are others tvho think that time alone would show sv^t impact the 
decision has on future progressive legislation and nothing need be done in 
a hurry. But those who think that the decision does not correctly inter< 
pret the Gomtitution and will stifle progressive legislation, naturally want 
some steps to be taken to remedy the situation created by the decision. 
For them the question is— what are those steps ? 

Several vie>« have been expressed with regard to these steps. These 
views may be summarised under three categories. One proposal made is 
to follow up the suggestion, tentatively thrown out by some of the judges 
in Golaknath’s case, that Parliament should make a law under residuary 
item 97 of List I of the Seventh Schedule, to call a constituent assembly 
for m.aking a new Constitution or radically changing it. This proposal is 
beset with many difficulties. Apart from these difficulties, a radical 
objection has been pointed out by many eminent jurists, namely, if 
Parliament caunot itself take aw-ay or abridge any of the fundamental 
rights, how can it create a body to do so? In my opinion,' this is an 
objection of substance. Therefore, if this proposal is to be followed it 
should be necessary to obtain a clear opinion of the Supreme Court on 
the implications of the proposal by a reference under article H3 of the 
Constitution. 

Another proposal is that Parliament should make 'amendments in 
article 368 and/or such other articles as may be necessary, to make it 
clear that Parliament has the power to amend any of the provisions of 
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fundamental in the same sense. Some are fundamental in the sense that 
they are natural and inalienable rights of men organised in society. 
Some other rights comprised in Part III are rights which owe their origin 
to historical reasons. There arc again other rights which really arise out 
of the exigencies of the time when the Constitution was made. I agree 
that rights such as the right of equality, prohibition against discrimination, 
equality of opportunity in matters of public appointment, right to 
freedom of speech, freedom of religion, right of free movement etc., 
should be treated as rights which arc inviolable and immutable in 
character. These are really rights which form the basis, as it were, of 
our secular democracy and should not depend on party alms or party 
alignment. 

There are, however, other rights which cannot be so treated in a 
growing welfare State. Take for example the educational and cultural 
rights; these may require modification from time to time. Again, the 
rights in favour of backward classes of citizens, scheduled tribes and 
classes may require modification with clianging circumstances. Take, 
again, preventive detention dealt with in article 22, which has often been 
characterised as a blot on the Indian Constitution. Surely it is not 
immutable in character. Several clauses of Article 19 refer to restrictions 
to be placed on the right to freedom in the interests of public order etc. 
One of the clauses refers to the operation of law in so far as it relates to 
the professional or technical qualifications necessary for practising any 
profession or carrying on any occupation, trade or business. It also 
refers to the making of any nesv law imposing restrictions in the interest 
of general public or for carrying on by the State, or by a corporation 
owned or controlled by the State, or any trade, business, industry of 
service, whether to the exclusion, complete or partial, of citizens or 
otherwise. All these restrictions may require change from time to time. 

They may be enlarged or abridged from time to time. As they form 

part of the content of the right to freedom guaranteed by article 19, 

any enlargement of the restrictions will be an abridgement of the right. 

The decision in Golaknalh’s case will prevent such abridgement in future. 
Similarly, the right against exploitation, protection of interest of 
minorities etc. may require modification. Under ouc Constitution, right 
to property is not an absolute right and is subject to social control; and 
the extent of the control may change from time to time. If the decision 
in Golakmth's case holds the field, there is a danger that the extent of 
control will be fossilized or frozen for all time to come. This will not 
be for the good of the country. I find it very difficult to accept the 
position that such rights as educational and cultural rights, right against 
exploitation, etc. should be immutable in our welfare State. 
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speaking on this subject is that I was the Ghaiiman of the Fundamental 
Wghts Committee. As Chairman of the Fundamental Rights Committee, 
I reminded my colleagues that this idea of fundamental rights svas 
rather antiquated. It belonged to the 18th century. It is no more valid 
now, even in a democracy, svhich can modify svhat ^^•ere considered 
fundamental principles in the 18lh century so that nothing of them 
remains. For instance, our Parliament passed the Defence of India Act. 
I think all our fundamental rights are swept away with one stroke and 
the judiciary also cannot restore to us what has been taken away by 
Parliament. It is said that this was done due to an emergency. This 
emergency has lasted for five years. If an emergency can last for five 
years, I think it can last for ever unless sve change the Gos'crnment. 

My task has been made easier by Mr. Setalvad by saying that there 
is a judicial aspect of this question and there is also a philosophical and 
political aspect. I would add that there is another aspect of the question 
which escaped the attention ofmy friend and that is the moral aspect. 
Apart from the philosophical and the political, Ihcte U the moral question 
involved. 

What Mr. Nath Pal did by moving the Constitution Amendment 
Bill was to say (hat because the people of India are sovereign, therefore, 
the Parliament is also sovereign. I am afraid 1 do not agree with this. 
1 read Aristotle's logic long ago and 1 think this is called the fallacy of four 
terms, it equates the people with Parliament and it aUo equates the 
people with the majority in Parliament. Let us consider, how does the 
Parliament arrive at its decision? It is by a majority. The Parliament, there- 
fore, means the majority. 1 do not know what iallacy this would be. Aristotle 
has not made any provision for this. There is further fallacy invoK'cd when 
we consider that all legislation today is sponsored by the Government. 
Even a private bill today cannot be passed unless it is acceptable to the 
Government. This means that the sovereignty of the people is transferred 
not to the Parliament, not to its majority, hut to the Government. This 
is absurd. It is neither morally or politically reasonable. I do not know 
if it is considered legally reasonable. We hai’e in recent times the exam- 
ple of Goa. The Goanese people chose a Govemment. It was chosen to 
carry on the day-to-day administration of that territory. When it came 
to the fundamental question whether Goa should be a part of Maharashtra 
or it should be attached to the Centre, this fundamental question was 
decided through a referendum. This decision was against the decision of 
their representatives in the Government. I must submit that Parliament 
sometimes misrepresents the people. I can assure you there arc many 
things done in our Parliament by the majority which the people do not 
like and do not accept. 
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Part III of the Constitution so as to take away or abridge the fundaracn. 
ul rights enshrined therein. Such legislation tvill have to meet the 
challenge of the decision in Golnknat/i's case and. unless the decision » 
reconsidercd.is likely to be struck down. This proposal is, perhaps, the 
best if the Court can be persuaded to reconsider the decision. 


A third proposal is to amend clause (5) of article 145 so 
that in future the decision of a vitally important constlmtional 
question does not depend on a slender majority of one, particularly 
in the circumstances when if the earlier decisions of the same 
Court arc taken, the majority really becomes a minority of the accumu- 
lated judicial wisdom of the country. In my opinion, thb proposal 
requires careful consideration, and the amendment should be such as not 
to smack of a “packing of the Court”. At the same time, I do not think 
that it is good that the inclusion or excluuon of a single judge, whom I 
call a marginal judge for want of a better expression, should tilt the 
decision one side or the other and thereby introduce instability by a 
change of the Bench. Perhaps, where the Attorney-General certifies a 
case to be of grave constitutional importance, it may be considered 
whether some Chief Justices of the State High Courts may not be asked 
to join the Bench. I am not making a definite proposal; all that lam 
saying is that the proposal to amend article 145 would require careful 
consideration in working out the details. 


J. B. Kripalani: I am a layman. 1 am used to speaking at 
public meetings and in Parliament. But I am not used to speaking ia 
the company of specialists. I am also a little apprehensive of speaking on 
the subject under discussion after what has been said before by eminent 
lawyers. 


1 am reminded of a story. A person accused of murder was taken 
before a judge and the prosecution lawyer began his argument. After 
he had finished his arguments, the prboner said, “I have not committed 
the crime. But after hearing the arguments I feel that I have comnutted 
the crime.” I am sure there will be lawyers here who would have up- 
held the sanctity of our fundamental rights but who will now argue 
against it. 

My opposition to what Mr. Nath Pai has placed before Parlia- 
ment in the form of a non-official resolution, was sudden. I did not 
know that such a resolution was bring brought before Parliament. I 
must plead that I am not always present in Parliament, and when I 

heard tl^t he was making a proposition that the Parliament can change 

our fundamen^I rights, I at once woke up and I thought he was saying 
somethuig which I had never thought of before. My justification for 
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It should also be remembered that democracy today does not 
mean the will of the majority alone. Democracy has moved forward. It 
implies that the majority has to respect the opinions of the minority. If 
the majority rvants to tyrannise the minority it is no democracy. Not only 
have the individuals rights in a democracy but also associations, parties, 
groups of people have their rights. 'ITicsc cannot be abrogated by a 
majority or the Government is not a democracy. I believe that our funda* 
mental rights were meant to sali^ard such rights of the people. They 
go into the realm of morality. They are not only legal rights but are 
also moral rights. I svould add they are even spiritual. Suppose we 
are told that tomorrow there would be no.frccdom of conscience and that 
everybody should adopt Hindu mode of worship or Christian or 
Muslim, would that not affect the fundamentals of morality and reli- 
gion? I am sorry to state that I do not mind svbat legal luminaries say 
about this. I am not concerned with that. I am concerned with the 
fundamental moral question and, therefore, also the political question. 
A law which is against morality in my opinion, is not a good law. Law 
mtut respect the moral feelings of the people. Law must take into consi- 
deration that tve are living in an association. Now can one live in an 
association without moral principles? Certain moral principles are put 
in legal form. The fundamental rights have been put in legal language. 
Therefore, we must be careful when we tamper with them. If there are 
any inconsistencies, let them be removed. 

Let us say that fundamental tights can be changed only by a 
referendum. Keferendum is something which is allowed in some of the 
European constitutions. There can be no objection even to calling 
a new constituent assembly. Our Constituent Assembly, it is said, 
was not representative. Why was It not representative ? • Because the 
elections did not take place on the basis of universal suffrage. However, 
all classes and interesCs svere represented in the Constituent Assembly. 
Congressmen by their votes sent men like Gopalaswami, Alladi 
Krishnaswami, Ambcdkar, Kunzru and others. We wanted the Consti- 
tuent Assembly to be representative. After all even if there is universal 
suffrage what tve get arc the reprcscotadves of the different groups and 
interests. Ours was, therefore, a very representative assembly. We 
turned that Constituent Assembly into a Parliament. For some time it 
used to meet as a Constituent Assembly and at other times it met as a 
Parliament. I do not sec why there cannot be again another constituent 
assembly? After all the question of fundamental rights does not arise 
every day. We can \vait for two or three years if need be, and tvhen we 
have a general election we can refer this question also to the electorate. 

It should first meet as the Constituent Assembly, If the Constituent 
Assembly could meet as a Parliament I think Parliament can also meet as 
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IhavEalsoanidEA that andar the forms of democracy, » 

take advamage of democratic liberty to destroy our libett.el. 


This coottoversy ha, ariseu because, I trill have to admit that, ® 
Part of our Coustitulion concerning fundamental rights i 
scieufLll, conceived, I have no doubt that property rightt should no. 
have formed part of it. 


It is said that law must contemplate a changing social order and n 
must provide for it. Of course, there will ‘ 

there are certain things which go to the very fundamentals of 
and they do not change. Will there come any time, 
that freedom of speech is bad, that freedom of conscience is bad. 

can be no time whenitwillbe said that a Government can sil nee the 

conscience of the people, and it will oblige people 
Such a conception will be totalitarian. Therefore, our Constitut 1 
down certain fundamental principles which can change only when It 
nature as we know it to-day changes. Supposing tomorrow our uo w 
meat says that freedom of speech is abrogated. What is the citircn o ■ 
He cither follows the law or breaks the law. Most the eluzen bep 
such a positiott where his moral sense is against the dictates of t e a ^ 
I think the moral sense is superior to the legal sense and I take my 
on that. There are certain provisions in the fundamental rights tv 
are really fundamental and they cannot change svith time. I * , 
the fundamental rights as they stand today can be reshaped or 
The property rights should not form part of our fundamental rights. ^ 
there are certain tights which cannot be left at the mercy of the majority 
whatever be the majority, much less at the mercy of the Government. 


I said in Parliament that we arc sitting here. The majority of 
us, an overwhelming majority of us arc Hindus. Tomorrow wc say 
this country shall be a Hindu country, and should be governed by t 6 
Hindu law and that the Muslims should be relegated to the position o 
second class citizens. Would that be right? Would that be proper 
A Parliament may be under the influence of the Hindus on account o 
certain circumstances that may arise or on account of the excitement o 
the moment. Can they, therefore, say that India shall not be a secu ar 
state, but a religious stole? Tlus will be absurd. There are certain 
things in the fundamental rights winch I believe should be sacro* 
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right or the power of binding and eontroJHng posterity to the end of 
time'*. Thomas Paine goes on to say: 

Every age and every generation must be as free to act for itself in 
all cases as the ages in generations which preceded it. The vanity 
and presumption of governing beyond the grave is the most 
ridiculous and insolent of all tyrannies. Man has no property in 
man; neither has a generation the property in generations which 
are to follow. The Parliament of the people of 1688 or of any 
other period has no more right to dispose of the people of the pre- 
sent day or to bind or to control them in any shape whatever, than 
the Parliament or the people of the present day have to dispose or, 
bind or control those who are to live 100 or a 1000 years hence. 

Although Acharya Kripalant was the Chairman of the Fundamental 
Rights Committee, I give you the explicit words of Dr. Ambedkar, who 
was really the maker of the Constitution. Dr. Ambedkar said addressing 
the Constituent Assembly— possibly Acharyaji was then in the Chair and 
also possibly he has forgotten it: 

This Assembly has not only refrained from putting its seal of finality 
and a seal of infaUibUity upon the Constitution by denying to the 
people the right to amend the Goostitution as in Canada or by 
making them amend the Gomtitution subject to the fulfilment of 
extraordinary terms and conditions as in America, or in Australia, 
but we have provided the most facile procedure for amending the 
Constitution. I challenge any one of the critics of the Constitution 
to prove that any constituent assembly, anywhere in the 
world has in the circumstances in which this country finds itself, 
provided such a facile procedure for (he amendment of the Con- 
stitution. 

Really, . Dr. Ambedkar and the makers of the Constitution did not want 
to say that any part of the Constitution shall be immutable or cannot be 
changed for ever. 

I quote to you Jasvaharlal Nehru. This has also been quoted 
in one of the judgments of the Supreme Court. JawaharJal Nehru 
addressing the Constituent Assembly said on November 11, 1948 : “And 
remember this, that while we want thu Constitution to be as solid and as 
permanent a structarc as >ve can make it nevertheless there is no perma- 
nence in this Constitution”. There should be a certain flexibility and 
Nehru goes on to say : “If you nuike anything rigid and permanent you 
stop a nation’s growth. You stop the growth of a living vital organic 
people. Therefore, it has got to be flexible." 
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a constituent assembly, provided what v/e want to do has been kept before 
the electorate. I do not see any great dillicuUy in this. When it takes 
up the question of fundamental rights. It Is a constituent assembly; and 
for the rest of the term it will be Parliament. As a politician I sec no 
difficulty. 

I do not propose to go into the merits of the Supreme Court judg- 
ments as given before or now. 1 cannot talk in legal terms as I do not 
know them. I can talk in the language of the common man. The lasv) crs 
may say that I am talking nonsense. I am willing to accept that. I did 
not want to come to this meeting of specialists. I have been dragged here 
by my friend Dr. Slnghvi, I do not know if I have made my points 
clear. 


N. C. Chatterjee i This Convention has been summoned at a 
very critical juncture hut at a very opportune moment. Very important 
and debatable issues have been raised by the judgments in Colak 
case and we in Parliament want your assistance and constructive lead. 
There was no resolution as my friend, Acharya Kripalani said, moved 
by Mr. Nath Pal. He simply moved a Bill to amend the Constitution. 
What is that Bill? It contains only one clause. Tlie clause is T Add one 
sub-clause to article 3C8 saying “Posver of amendment c.an be exercised 
in respect of every article in the Constitution”. Of course, the point 
was taken by some Swatantra Members that the Bill was not in order. After 
arguing at length the Law Minister pointed out that Mr. Nath Pai'i Bill does 
not deal with or take away any fundamental rights, but simply clarifies 
the position that article 368 conulns the power of amendment and it 
covers every article of the Constitution. 


^ite frankly we must take our stand on principles. I am quoting 
one sen cnce rom a passage from a very important jurist who has said: 

An unamendablc constitution b a contradiction in terms. The doctrine 

r>r»li ^ ^ ‘ of the constitution is grounded on the doctrine 

ofthesovereigntyofthepeople.” 


thlnt'n'f'.r'”’'''™'”'’ Hr. Nath Pai’s Bill did aot 

raying that sovmigaty 

f ™ •>' i" ' '‘™'' 

thn powtr 8'“"^“'- Any rottiction on 

Supremo cLrt h! ° . i one learned judge of 

did, and there ee Thomaj Paine : "There never 

d=rcrip,1„?.7m:r;r:';'“‘'*r"""“»'-^ r, parliament of any 
> y generation of men in any country possessed of 
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History shows revolts do take place when the laws fail to keep pace with 
the changing social conditions and enforcement of the said laws always 
creates trouble. 

Having pointed out the importance of the power of amendment, I 
only would like to point out whether there is anything in the chapter 
relating to fundamental rights which should be so sacrosanct as to be 
beyond the power of amendment. Fundamental rights are rights which 
the State has chosen to confer on a citizen to enable a smooth and proper 
functioning of the State organisation and to protect people from injustice 
and oppression. The object of the Government is to fulfil the obligations 
cast on them under Part IV of the Constitution. One can visualise that 
fundamental rights of the individual may operate as an impediment or 
fetter on the part of a State to fulfil its obligations under Part IV. Any 
denial of power to amend the fundamental rights in such a situation 
will lead to economic and social inequalities, which may assume such a 
proportion as to endanger the Constitution itself. As an illustration, I can 
point out, In order to Improve the economic conditions of the masses 
of this country, a State may have to resort to nationalisation of banks 
and nationalization of some industries; may have to resort to abolition of 
monopolies; may have to resort to acquisition of properties for various 
social purposes, slum clearance and things like that. And the State will not 
be in a position to pay all the compensation demanded. In that event unless 
the right to property guaranteed under article 31 of the Constitution is 
not suitably amended, it may not be possible for the State to carry out 
its scheme for social svelfare. 

Having considered the importance of the power of amending the 
Constitution and having pointed out that fundamental rights are not as 
sacrosanct as to be above the power of amendment, I shall analyse the 
judgment of the Supreme Court in Colak Jfath'i case. 

- Before Golak J^atk’s case the Supreme Court had considered this 
very point in two cases, as Justice Hidayatullah had pointed out, 
namely Shankari Prasad’i case and Sajjan Singh’s case. In Colak Nath’s case 
five learned judges— Justice Wanchoo, Jmtices Bhargava and Mitter 
agreeing with him, Justices Bachawat andV. Ramaswami concurring 
separately — held that the power of amendment of the Constitution confer- 
red by article 368 is unqualified and absolute and can cover even the po^ve^ 
to amend the fundamental rights. Five learned judges — Chief Justice 
Subba Rao, Justices Shah, Sikri, Shclat and VaidyaHngam held that 
article 368 docs not cover any power of amendment to the Constitution. 
It only lays down the procedure lor such an amendment. One other 
learned judge, our distinguished Chairman, Justice Hidayatullah, has 
pointed out that the fundamental rights are outside the amending process. 



200 


rUNDAireNTAt. RIGItTS AKD CONSTITUTIONAL ASIENDMEST 


In my humble opinion another reason for liaving a po\vcr of amend* 
ment in the Constitution is that the amending power operates as a safety 
valve to enable the Constitution to be adjusted to the changing require* 
ments of the times. As a matter of fact 1 ought to tell you, I candidly 
confess that I was the first counsel appearing in the Supreme Court in 
Shanlari Prasad’s case to argue that this cannot be done and no funda* 
mental rights can he touched. There were many counsels who argued 
strongly and forcefully to the contrary. My view was overruled by a 
unanimous Court. I am today convinced that that is the correct view 
and that should be the law in this country. Any interpretation to the con- 
trary would lead to very great difficulties. 


There was a condition in 1947*48, svhen about 4 millions of people 

by that time had come away from East Pakistan and a large number of 
people, over one and half million settled down In the big garden houses 
near about Calcutta. These garden houses were meant for luxurious 
villas of the big industrialists or “honest” black*marketccr$, whoever 
they were. But actually they svere not being used. These poor people 
went and settled there. They were shouting for regularisation of 
squatters colonies. The Government of West Bengal wanted to regula- 
rise and passed a Bill saying that we should give compensation which 
was payable at the time when these people entered these ' places but the 
Calcutta High Court said that compensation must be in that which 
compensates. Therefore, there must be actual quid bio quo. Therefore, one 
and half million people were In great danger because of the Calcutta High 
Courts interpretation of article 31 of the Constitution. Compensation 
means according to English and American law full quid pro quo. Mr, Setalvad 
and myself ar^ed for days before the Supreme Court that that will be 
destructive and dangerous for nearly two million people who have been 
uprooted who have been sacrificed at the altar of India’s 
'r'* who have come here in this country under pledges of 
men of on *uccour from the Prime Minister and other responsible 
Mr SeSsTl- case the Supreme Court n^atived 

markettalue argument, and said: No. You shall have to pay full 

would have failed. Therefore beneBcient measure! 

theoeoDlcvo,, u the larger interest of a large section of 

si-^2 raSrsfherrf ’rTr' 

and changing economic * changing social conditions 

which were lamed under Constitutiou 

so unjust as to rm t ■ P*sUcuIar set of conditions may become 
p.puiiti„„%„;:inr™^'~y.^^^^^^^ major section of the 

demand a new constihn^ ° fcrolt against such' a constitution and 
'w const, tuuon more suited to the changing social conditions. 
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Justice Subba Rao and other judges who agreed with him, have taken 
the view that there is no posver to amend the fundamental rights at all. 
Justice HIdaj'atullah seems to have taken the viesv that Parliament 
may make a law for cons-oting a constituent assembly and that assembly 
may amend the fundamental rights, \\lth great respect, the objection to 
tlus \-iew is that by this process Porlbmcnt svill be doing indirectly what 
it cannot do directly and that is not permissible according to the cardi- 
nal tenets of constitutional law. 

Secondly, I think the constituent assembly established under law 
made by Parliament srould be an ‘authority* and, therefore, it would be 
‘State’ within the scope of article 12 of the Constitution. Any amend- 
ment made e\'en by the constituent assembly svould be equally void 
under article 13. 

I finally agree with ^tf. Seer\*at that it is difficult on principle to 
understand if a freely elected Parliament cannot be trusted to amend 
Part III properly, ha\'ing regard to the exigenaes of the socioeconomic 
conditions pre%'ailIog in the country, how can a constituent a s sem bly, 
elected on the same sufirage, do better? 

Therefore, the position should be authoritatively clarified. There is 
no reflection on the judiciary'. In my humble submission, there should 
be a reference to the Supreme Cot^ itself under article 143 of the 
Constitution for a final and authoritative clarification of the debtable 
issues as to whether Parliament can amend the fundamental rights. You 
knmr after the judgment i''as delivered, I addressed a letter to the 
President and when 1 met him. Dr, Radhakrishnan said: “I am carefully 
considering your representation and I am thinking svhether I should 
make a reference to the Supreme Court or not”. I think that should be 
done and the final authoritative opinion of the highest court in the 
country should be obtained so that both the Parliament, especially 
the members of the Joint Committee, who agree with Mr. Nath Pai’s 
vietv, would be in a position, unfettered fay any further difficulty, to do 
their duty in this critical hour. 

1j. hL Slnghvi : It remains for me notv very hriefly to propose a 
hearty’ vote of thanks to the members of the Presidium Panel. 

I am particularly beholden to Justice Hidayatullah who has 
made it convenient to be berc and who has set forth many issues which 
would be for the consideration of this Convention. I am deeply grate- 
ful to Acharya J3. Kripalani who, as he said, I almost dragged him here. 
He has been very generous in responding to myr personal request to him 
and he has spoken here ivith, what I may be permitted to call, a Socratic 
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That is his view. But he has also pointed out that it can be done by 
convoling a conjtimcnl assembly. The analysis of the s-arious jadsmeatl 
of the Supreme Court in Cohth .VatA’s cate svill show that there is no 
clear-cut majority for the view- expressed hy Chief Justice Subba Rao, and 
really sve must have a clarification, 

iTOy point out some of the Cillacies in the judgment of Chief 
Justice Subba ^o, with great respect to his Lordship. In my view, hu 
basic error IS that he ignored the well Inown distinction between coasti. 

toent poiver and legislative power. ConsUtuent power is a power which 
IS not subject to any limitations imposed by the Constitution. Legislarire 
^wer^ the other hand, isalwaja subject to the limitations which are 
meT,^b'"i 1 locating the power of amend- 

rfriie S road with Entry 97 in List .J, 

t° of , n irf. to the Coustitu. 

ralwT b ■n-t is the fallacy. Legislative power 

ffThe ■ ' T""”’ Coot’ltoUon. ^ law a^d- 

hepffsi^ oTc”''" " '"""■itobeintonsistentwith 
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tbe great i^rtaLrof our F>d^ V*'' «Snificance of article 368 and 
artidc have been comoietetv Co'uutuUon and the proviso in that 

is mistalicn in holding Chief Jmticc Subba Rao 

contained a clause like article the amendment, 
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wvcrcign people of India ;n/p,r "PPurted hb Lordship, denied the 
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Subject : Q,ual!ty and content of constitutional amendments, the nature 
of fundamental rights and amendability of the Constitution. 

Chairman : Mr. A, K. Chanda, M.P. 

Rapporteur ; Professor V. K- N. Menon 

L. M. Singhvi t I have great pleasure in svelcoming all the 
participants who are present here. True to the custom we must follow 
yesterday and start in good time. By commoit consent the discussion 
yesterday has set the stage fora more detailed discussion in depth on the 
central issues which were outlined yesterday. I have requested Mr. 
Chanda, and 1 am glad that he Has agreed, to chair the Ftesidium Panel 
for today. Today's discussion should be confined as far as possible to 
the quality and content of constitutional amendments, the intention of the 
framers of the Constitution, the status of fundamental right in relation 
to amendability of the Constitution, particularly in respect of Part III, 
although it is very difficult to draw a very rigid demarcating line. 

A. K. Chanda : It is an unusual procedure Dr. Singhvi has 
adopted in proposing me, a non-lawyer to preside over today’s delibera- 
tions. My approach to’thc problem will, therefore, be a layman’s approach, 
a commonsense approach, if I may say so, without getting involved in 
legal niceties. Our Constitution makes Parliament the continuing con- 
stituent Assembly. It has prescribed tluee different amending processes; 
a simple majority for amending what are largely transient provisions, 
though in their wisdom, our Constitution-makers have ^included the 
reconstitution of States also in this category. A reorganisation can also 
be undertaken by a simple majority in Parliament. All other provisions 
can only be amended by a special majority of two-thirds of the members 
present and voting, and a majority of the total membership of the House, 
except those which are considered to be entrenched or federal provisions; 
these require the concurrence of at least half the number of States in 
addition. 
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voice. I am sure his exhortation will remain with us in the deliberations 
of the Convention. 

I am also grateful to Mr. S. K. Daj, Mr. M. C* Sctalvad, Mr. 
N.C. Chatterjee and Professor T.K. Tope for having agreed to serve 
on the Presidium Panel for the opening session. 

I would with the permission of the Chair adjourn this session of the 
Convention until tomorrow, 9-30 a.m. 
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moral s'alues if wc hold on to the retrograde vicsv that these values sverc 
unchangeable. 

Mr. S. K. Das raised an interesting point, whether the judiciary 
could take upon itself authority and functions which belong to another 
organ of the State, the legislature. The legislature makes laws and the 
judiciary interprets and adminbters them. As Pandit Pant aptly observed 
in the Constituent Assembly that the future of the country has to be 
determined by the collective wisdom of the representatives of the people 
and not the fiat of the few, who have been elevated to the judiciary. 

The idea of convening a constituent assembly by relying upon the 
residual power of Parliament while denying it the right to amend the 
Constitution, would lead us to the absurd position that a creature of 
Parliament would enjoy larger powers than its creator. Parliament 
itself. Secondly, a constituent assembly would be able to amend or even 
re-uTitc the Constitution by a simple majority. A single party might well 
be in a position to muster the majority, even though it may be a pre- 
carious majority, to impose its svill In remaking the Constitution; 
whereas Parliament can amend the Constitution only by a special 
majority. As we know, today no patty b in a position to amend the 
Constitution without the support of one or more of the opposition parties. 
The question also arises whether the supreme judiciary in India or any* 
sviiere else should function as a school teacher, a claim which Justice 
Harlan of the United States Supreme Court dbcounted as being Inconsb* 
tent and improper with the place and position the Supreme Court occu- 
pies in the United States’ Constitution. Yet, as we all know in the United 
States, there b judicial supremacy which has been consistently invoked 
and used to enlarge federal powers through the processes of intepretation. 
For e.\ample, racial integration is sought to be achieved by legislation 
enacted under the commerce clause which looks perfectly, innocuous, 
but which has been used time and again to amend all kinds of things; 
including the establishment of the Atomic Energy Commission. Would 
it be too much for us to expect tliat judicial reviews in India would be 
broad in their 5>vcep and would take note of past intentions and further 
trends in interpreting the Constitution? 1 should like to limit myself at 
this stage to these general observations, and if I get the opportunity 
I may ask for certain clarification before closing the discussions 
later. 

L. M. Singhvi : I would now request Professor V. K. N. Mcnon 
to open the dbcussion, particularly with respect to the quality and content 
of constitutional amendments in the past. I feel that it is only right 
that while we are dbeussing fundamental rights and constitutional 
amendments, we should also examine the record of these constitutional 



206 


FUM^A^lENTAL BIGHTS 


CONSTITimONAl. AlfENDMENT 


The question before us is whether the amending powers of Parlia- 
ment, sitting as a constituent assembly. Is all-embracing and bring the 
fundamental rights also within its reach. Legal niceties apart on which 
no unanimity has been possible — actually there are sharp difTerenccs, and 
even the Supreme Court has given differing interpretations at different 
times— we have to consider whether any constitution made anywhere at 
any time could or should be considered inviolate and immutable. A 
constitution reflects economic, political and social concepts prevailing at 
the time it is made. It also provides for the special needs of the commu- 
nity then existing. Our fundamental, rights are thus coloured by this 
concept and provide for these needs. But a constitution does not function 
only in the environment in which it is made but also centuries later. There- 
fore, it has to be a live organism, able to respond to the challenge of chan- 
ging concepts, ideals and ideologies, of social and economic objectives. It 
thus needs a shot in the arm from time to time. I would even say tliat to 
retain its proper image, it needs plastic surgery and remodelling from time 
to time. Ifwe accept the view that no constitution is immutable; includ- 
ing, of course, the fundamenul rights, it would logically follow that the 
fundamental rights are also not sacrosanct and that our Parliament did 
not overlook the necessity for amending any provisions in the Constitution. 

I should imagme that the amending power of Parliament was intended to 

be clearly comprehensive. If there i, a legal lacuna which has come to 
notice. It must be a drafting error. It may also be an incorrectinter- 
preu ion of the Constitution violative of its intentions. With great res- 
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amendments in the past and find out to what extent is the widely shared 
feeling justified that this power of amendment which was considered to 
have vested witout question at least until Sajjan Singh's case, in 
Parliament, tvas used indiscriminately or excessively or in a light hearted 
manner as I mentioned yesterday. 


V. K, N. Menan : In the discussion arising out of the opinion 
of the majority of the Supreme Court in the Golaknalh case the 
main issue has sometimes tended to be obscured by secondary considera* 
tions. The main issue is whether fundamental rights can be affected 
by a constitutional amendment. Only secondary, however important 
in themselves, are questions like those of the supremacy ofParliament, 
the importance of fundamental rights, the principle of prospective 
overruling, the necessity for a new constituent assembly, even the 
total number of Supreme Court judges for and against a ruling. It is 
necessary, therefore, to distinguish between these two kinds of problems, 
and emphasise that the principal question is whether a constitutional 
amendment can or cannot abridge fundamental rights. Once this is 
settled, many others which have been mentioned in thb connection will 
be found to be platitudes, or consequential or irrelevant. 

^ The specific issue is whether the expression of ‘law’ in article 13(2), 
(which saj^s that “The State shall not make any law which takes asvay 
Of abridges the tights conferred by this Part and any law made 
in contravention of this clause shall, to the extent of the contra- 
vention, be void”), includes, or does not include, changes made under 
article 368 which prescribes the procedure for the amendment of 
the Constitution. Associated wiih this issue is the question whether 
article 368 prescribes only the procedure for amendment and whether 
the su^tantive provisions arc not like those of articles 245. 246 and 

. e alter deal with the extent oflaivs made by Parliament and 
I ® subject matter of such laws and the residuary powers of 
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in London has not vanished into thin air but became vested in ns: 
all the people of India as a whole. It has to he ascertained what is 
best in the common interest of everj-body — I say in the common interest 
because there can never be unanimity on v«cd problems like this — 
and which should be done. 

This problem can be seen from a simple point of view. It can also 
be seen through a magnified lens and you knosv the capacity of modern 
science for magnifying. The smallest thing can be magnified, broken 
into, dissected into threads and debated upon. That is also good, 
because the ultimate result that will come is by a majority opinion, it is 
the one that tvill have to be deemed to be the opinion of the country and 
the nation. Therefore, the Constitution, which is most Important, and 
which is supposed to be most enduring, almost put on a permanency, has 
also to be viewed wiUi the changing times. It is being done not only 
here but all over the tvorld. But we are not concerned with what others 
are thinking, except for the purpose of stimulating our thought to find 
out what is best in our interest. It is no use analysing the propriety of 
the constitution of the Constituent Assembly, or tlie Provisional 
Parliament, or whatever it is. We are all persons, citizens, who have 
sworn loyalty to the country and to the Cemthmion. Therefore, the 
Constitution is such an important tbbg that it should not be lightly 
interfered with. But that does not mean that on no account should it be 
interfered with, if interference is necessary, because then it will stand as 
a block against progress of the country. There should be no hesitation. 
I will not develop that point because all are agreed that a constitution 
is an organism and, therefore, Is bound to evolve. Amendments can 
never be denied for all time to come. Therefore, the question reduces 
itself as to whether, (dissociating at any rate in my mind, I am dissociating 
myself, from the individualities of the Judges who have decided the 
case of Colak Nath. I am looking basically at the one point) — funda* 
mental rights should remain for all time to come, so long as the Sun and 
the Moon last, for the whole of eternity like this? Or arc they amendable 
to smt the existing conditions? If they are not amendable to suit the 
existing conditions what should be done? 

I will first of all deal with the position as to whether under the 
existing Constitution, Part III is amendable or not. In so doing one has 
to see whether in the course of the debate that took place %vhen the 
Constitution was framed, these ideas did or did not occur. Or in other 
words, to put it in the phraseology used by the learned professor, to find 
out the intention as reflected by our representatives in the Constituent 
Assembly, which again should be the reflection of the opinion of the 
people in svhom the sovereignty is vested, as to what thb Constitution should 
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‘procedure’ in the iturgin of the text of article 368, and, be it noted, 
only in the ma^in and not in the text, is also unacceptable. 

I would like to add in this connection that, even ifwedonot 
accept in India the American practice of looking into the intentions of 
the authors of an Act, as distinct from the plain meaning of its words, 
as is the British usage, our Supreme Court has referred to the debates of 
the Constituent Assembly for the meanings of words in our Constitution; 
and this has been done also in the cases we arc concerned with in this 
discussion. However, I would not like to limit myself to this judicial 
principle. 

One last consideration I would like to adduce in support of my 
view regarding the intentions of the Coiutltuent Assembly is that, if they 
had meant that fundamental rights would be totally unamendable, 
how can wc explain that it was the same body of persons who, in 1951, 
made the First Amendrncnt, the first one abrogating fundamental 
rights? 


. what I have said so far, I have not referred to many other 

important points which have to be considered by this Convention. I 

only say that I am in general agreement with most of the views which 

have been expressed here by way of criticism of the majority decision 
in 0 a nal j case. It was not my intention to repeat, or even underline, 
the other points which have been made by eminent persons more learned 
m the law than myself. 


I wc owe a debt of 

H pronounced this judgment, 

that it ' thi^ing. Save for the judgment coming in the manner 

not have bleu r'’ *he preceding judgments, this aspect would 

have been brought into focus in the way it has been done. 
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in London has not vanished into thin air but became vested in us: i.e., 
all the people of India as a whole. It has to be ascertained what is 
best in the common interest of ever)-body — I say in the common interest 
because there can never be unanimity on vexed problems like tliis — 
and which should be done. 

This problem can be seen from a simple point of view. It can also 
be seen through a magnified lens and you know the capacity of modern 
science for magnifying. The smallest thing can be magnified, broken 
into, dissected into threads and debated upon. That is also good, 
because the ultimate result that will come is by a majority opinion, it is 
the one that will have to be deemed to be the opinion of the country and 
the nation. Therefore, the Constitution, svhich is most important, and 
which is supposed to be most enduring, almost put on a permanency, has 
also to be viewed w-ith the changing times. It is being done not only 
here but all over the world. But we arc not concerned with what others 
are thinking, except for the purpose of stimulating our thought to find 
out what is best to our interest. It is no use analy^bg the propriety of 
the constitution of the Constituent Assembly, or tlie Provisional 
Patliament, ot whatever it is. We are all persons, citizens, who have 
sworn loyalty to the country and to the Constitution. Therefore, the 
Constitution is such an important thing that it should not be lightly 
interfered with. But that does not mean that on no account should it be 
interfered with, if interference is necessary, because then it will stand as 
a block against progress of the country. There should be no hesitadon. 
I will not develop that point because all are agreed that a constitution 
is an organism and, therefore, is bound to evolve. Amendments can 
never be denied for all time to come. Therefore, the question reduces 
itself as to whether, (dissociating at any rate in my mind, 1 am dissociating 
myself, from the individualities of the Judges who have decided the 
case of Coldk A'att: I ara looking basically at the one point) — funda- 
mental rights should remain ibr all time to come, so long as the Sun and 
the Moon last, for the tvhole of eternity like this? Or are they amendable 
to suit the existing conditions? If they are not amendable to suit the 
existing conditions svhat should be done? 

I will first of all deal with the position as to whether under the 
existing Constitution, Part III is amendable or not. In so doing one has 
to see whether in the course of the debate that took place when the 
Constitution was framed, these ideas did or did not occur. Or in other 
words, to put it in the phraseology used by the learned professor, to find 
out the intention as refiected by our representatives in the Constituent 
Assembly, which again should be the reflection of the opinion of the 
people in whom the sovereignty tsvested, as to what this Constitution should 
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‘procedure’ in the margin of the text of article 368, and, be it noted, 
only in the margin and not in the text, b also unacceptable. 

1 would like to add in thb connection that, even if we do not 
accept in India the Americao practice of looking into the intentions of 
the authors of an Act, as distinct from the plain meaning of its words, 
as is the British usage, our Supreme Court has referred to the debates of 
the Constituent Assembly for the meanings of words in our Constitution, 

and this has been done also in the cases we are concerned with in this 

discussion. However, I would not like to limit myself to this judicial 
principle. 

One last consideration I would like to adduce in support of oy 
view regarding the intentions of the Constituent Assembly b that, if they 
had meant that fundamental rights would be totally unamendable, 
how can we explain that it was the same body of persons who, in 1951, 
made the First Amendment, the first one abrogating ftiadamenul 
lights? 


In what I have said so far, I have not referred to many 
imporunt points which have to be considered by this Convention. I 

only say that I am in general agreement with most of the views win 

have been expressed here by way of criticism of the majority decis«n 

m GoUkiulh's case. It was not my intention to repeat, or even underline, 
the other points which have been made by eminent persons more learned 
m the law than mjself. 


B. V. Baliga: At the very outset 1 feel that wc owe a debt of 
latitude to the Supreme Court for having pronounced this judgment. 
IL. Save for the judgment coming in the 

u* t"'’ following the preceding judgments, this aspect wo 

brought into focus in the way it has been done, 
oror,,?’' submiisioo that I would male to thl, august audience 
Sat"' that we ar,^lawye„, legisUtors, jurists^hould reme»to 
ctaST ; ?' >l>nt the interest of the 

the thould be the sole guiding test and not n«” 

*e Ev 1 - they uuee were, as they are or tW 

of the nation’ J“risprudence will have to yield to the n 

ehan.edE^^; “ it was understood in olden tunes 1^ 

nature iinpcratiT^l°'^’ continue to change so long as hu 

■ntperauvely wants it. The law also has to fall in Une. 

didnotposEiSE'iE’^'^^'^’^i^i’tat'the sovereignty, which ue 
-nde onSS. , to us after independence. 

thrng cleat that what was otme thought to be in the P.rlin®'”' 
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in London has not vanished into thin air but became vested in us: i.r., 
all the people of India as a whole. It has to be ascertained what is 
best in the common interest of everybody — I say in the common interest 
because there can never be unanimity on vexed problems like this — 
and which should be done. 

This problem can be seen from a simple point of viesv. It can also 
be seen through a magnified lens and you knosv the capacity of modern 
science for magnifying. The smallest thing can be magnified, broken 
into, dissected into threads and debated upon. That is also good, 
because the ultimate result that will come is by a majority opinion, it is 
the one that will have to be deemed to be the opinion of the country and 
the nation. Therefore, the Constituliop, which is most important, and 
which is supposed to be most enduring, almost put on a permanency, has 
also to be viewed with the changing times. It is being done not only 
here but all over the svorld. But vie are not concerned with what others 
are thinking, except for the purpose of stimulating our thought to find 
out what is best in our interest. It is no use analysing the propriety of 
the constitution of the Constituent Assembly, or the Provisional 
Parliament, or whatever it is. We are all persons, citizens, svho have 
sworn lo^-aity to the country and to the Constitution. Tberefore, the 
Constitution is such an important thing that it should not be lightly 
interfered with. But that does sot mean that os so account should it be 
interfered with, if interference is necessary, because then it will stand as 
a block against progress of the country. There should be no htMlatioa. 
I will not develop that point because all are agreed that a constitution 
is an organism and, therefore, is bound to evolve. Amendments can 
never be denied for all time to come. Therefore, the question reduces 
itself as to whether, (dissociating at any rate in my mind, I am dissociating 
myself, from the individualities of (he Judges who have decided the 
case of Golak Katkx I am looking basically at the one point) — funda- 
mental rights should remain for all time to come, so long as the Sun and 
the Moon last, for the svhole of eternity like this? Or are they amendable 
to suit the existing conditions? If they are not amendable to suit the 
existing conditions what should be done? 

1 will first of all deal with the position as to whether under the 
existing Constitution, Part HI is amendable or not. In so doing one has 
to sec whether in the course of the dd>ate that took place when the 
Constitution was framed, these ideas did or did not occur. Or in other 
words, to put it in the phraseology used by the learned professor, to find 
out the intention as reflected by our representatives in the Constituent 
Assembly, tvhich again should be the reflection of the opinion of the 
people in whom the sovereignty is vested, as to what this Constitution should 
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be It U necdlcu to cite extracts from the debates here and there, eitha 
from Dr. Ambedkar or from Pandit JawaharUl Nehru or Shri Santhanam 
or Sliri T.T. KrjshnamacKari or a number of them. One can cast y 
speeches and extracts which svil! support the %-icw that tt was 
thought by anybody tliat the Constitution should^ be so rigid m to k 
beyond the reach altogether for amendment or that It was to be invio a , 
transccndal. Therefore, we can take it that the question of amendment 
of the Constitution did come Into the thoughts and debates o 
Constituent Assembly. 

Coming to the narrower point as to whether the Framers of the 
Constitution deliberately knowing that there may be power of 
in Parliament wanted that this particular, limited, small little field 0 
fundamental rights should he kept so inviolate as to be beyond the ra 
of Parliament under all circumstances. There arc plenty of extracts rom 
the Constituent Assembly Debates that tt was thought so by some pei^ c* 
The question will be whatever they might have thought, it is one thin? 
to gather intentions and other to find out the interpretation of the Con- 
stitution as it IS. If the Corutltution sunds as it is with the limiUtion 
of immutability fixed on to it, the pronouncement of the judgment by t e 
Supreme Court is correct; therefore, we have to find out ways of trymS 
to get over it, by amending it In some fashion or by Invoking someot « 
powers, In other words, can It be within the four corners of the Consti- 
tution as it stands? Or Is it necessary to go beyond the four cometto 

the Constitution as it stands to gel our objective, namely, that nothing 
stands in the way of Parliament changing the Cotutitutlon to suit the 
conditions of the time? If we analyse the contents of the fundamenta 
rights, one thing appears clear that there has been rather a hat*T 
conglomeration, a compilation of joinder of rights which are not on par 
or of the same quality, and which may be and can be distinguished from 
some rights svhich can never be separated from human freedom. Those 
rights are something difierent from what might be called the proprietary 
rights attached to assets which have nothing to do with the freedom 0 
the country unless it be to protect the rights of the nation and the asseO 
of the nation against foreign aggression. But s\x arc dealing with 
Constitution so far as the internal Govemmentofthe country is conc^ • 
Therefore, the country's internal Government, as is provided in the 

Constiiudon, has to' see how best It is to be done in the best intcrets 0 

the nation. 


Therefore, I would respectfuliy submit that there has been a hasty 
inclusion of proprietary rights in the fundamental rights chapter. There 
should be no hesitation in our minds in pointing out that what has been 
done there either willingly, knowingly, or became the Founding Fathers 
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had to do the biggest task that has ever been accomplished, namely, 
the framing of the Constitution, was under the circumstances that were 
then prevailing. At that time they might have thought or might not 
have thought to make property right a fundamental right. Even if you 
think that they have deliberately included it in Part III, it is certainly 
open to the present generation to consider as to whether we should be 
bound eternally by it or whether we should change it, and if so, to 
what extent? In that respect, this particular article 31, can be isolated 
from other fundamental rights. That aspect needs consideration. 

If, on the other hand, it is thought that it will be necessary in our 
interest to retain article 31 in Part III, that will be a different approach 
altogether. My own view is that with the Constitution as it stands, it will 
be unnecessary to explore various avenues that have been mentioned. 
The Constitution being elastic enough docs not envisage that every situa- 
tion could have been precisely provided for to meet any contingency that 
occur hereafter. It is within human experience that when we begin so 
many schemes, either the national planning or the construction of a 
house, or others, it is just not possible to have the scheme envisaged 
precisely. Therefore, we have to take things as they come and if we 
find today that U Is necessary, we should not hesitate to take such 
steps. 

Thb question does not arise for the first time in the case olGolak 
JVaffi. This point has also been mooted eariicf. What was the aspect 
which could not have been known earlier and which is suggested for the 
first time in this case? It may be that it may not have been presented 
before the Court in the manner in which it has been done in this case. But 
the question is not that since every thought occurs at a later date that 
things arc to be reviewed and interpreted in the same text. If with all 
the knowledge that the Judges of the Supreme Court possessed, they 
decided overruling their earlier two judgments that the Seventeenth 
Amendment is constitutional, I do not for a moment understand how 
because this new argument has been advanced — however most efficacious 
it may be — the Court could lightly interpret and accept it. Even if we 
analyse opinions given by the Supreme Court in all these threejudgments, 
as Professor Mcnon pointed out, it may be seen that though there js a 
divergence of opinion, the preponderance (if you are to go by the 
number of Judges who have pven 'opinion) of opinion, namely 13 to 6 
Judges have spoken in favour of the view which I am canvassing. The 
public are the final tribunal to say what they want and how they under- 
stand th«c Constitution, what. is beat in their interest and they au'c the 
most incorruptable tribunal. I am not suggesting that other tribunals 
are open to any kind of pressures. But what I do maintain is that 
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changing timci arc better felt by the public because they are jn the 
streets. Either the legislators, or the judges, or even perhaps the learned 
scholars arc not so much in the streets as the common man is. If the 
common man feels that it is necessary and in his interest, we have to 
push back our individual considerations. 

The question is: Does the power lie with the Parlhimcnt or not? If 
that is not so, where else does it lie? It is vaguely suggested tliat to the 
extent of fundamental rights the soverdgnly is retained by the people and 
has not been given to the Parliament. 

In this connection I would read only one or two thoughts, not mine, 
but expressed long long time back, and which remain unquestioned, 
by Abraham Lincoln in his inaugural address (on March 4, 18CI): 

At the same time, the candid citizen must confess that if the 
policy of the Government upon vital questions afTccting the whole 
people is to be irrevocably Axed by the decisions of the Supreme 
Court, the instant they are made in ordinary litigation beDveeti 
parties in personal actions, the people svill have ceased to be their 
own rulers, having to that extent practically resigned their Govern- 
ment into the hands of chat eminent tribunal. 

In this connection James Maddison has said: 

On any other hypothesis, the delegation of judicial power could 
annul the authority delegating it, and the concurrence of thb 
department with the others in usurped powers, might subvert 
forever, and be beyond the posuble reach of any rightful remedy 
the very constitution svhich all shall have instituted to preserve. 
Some men look at constitutions with sanctimonious reverence and 
deem them like the ark of the convenant, too sacred to be touched. 

..M observation of Pandit Jawaharlal Nehru also needs mention: 

o Supreme Court, no judiciary can stand in judgment over the 
sovereign will of Parliament, representing the will of the entire nation.” 


Therefore, I submit that Parliament (I am dissociating it from the 
pohtual party affiliations or the pattern that is prevailing today, but 
speaking purely from the juristic point. I do maintain and say that 
parliament) is supreme and cannot bo denied the right to amend the 
Constitution including fundamental rights. 


. In the discussions that we liave had in Parliament, 

W w *bat the majority of the Judg« 

couW Constitution saying that the fundamental rights 

could M i, bylhcPa,li,„„,. Thi. mourn, a. it fc, .!»• 'b' 
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changing times are better felt by the public because they arc in the 
streets. Either the legislators, or the judges, or even perhaps the learned 
scholars are not so much in the streets as the common man is. If the 
corrmmn man feels that it is necessary and in his Interest, we have to 
push back our individual considerations. 

the power lie with the Parliament or not? If 
so. where else docs it lie? It is vaguely suggested that to the 
cn 0 un amental rights the sovereignty is retained by the people and 

has not been given to the Parliament. X 

but f-iT, I would read only one or two thoughts, not mine, 

bv which remain unquestioned, 

y ham Lincoln in his inaugural address (on March 4, 1661): 

f candid citizen must confess that if the 


policy of the Government 


. . , nponviul questions aflcctine the whole 

Ckiurt thm • * luted by the deebions of the Supreme 

uartie? in made in ordinary litigation between 

o"r,L " P'^plo'-illtavc cealadto b. th* 

In aU connection Ma<ldi„„ hat taid: 

ennu" aV''amhoSl'' d!f/ ‘‘''fS*"''’" nf Jn^Icial power eouU 

department i °*J«g3ting it, and the concurrence of this 

forever and b b ^ * others m usurped powers, might subvert 

the vT;y conub reach of any rightful remedy 

Some men look at*°” wWch all shall have instituted to preserve, 
deem them like th *^^****t*t5on3 with sanctimonious reverence and 
^ ear ofthe convenant, too sacred to be touched. 

“No Supreme Court ^*°^‘tJ®waharlal Nehru also needs mention: 
“vrrrign wHUf Pa.ii.' . *:an stand in judgment over the 

Therefo I * ^®P''«scnting the will of the entire nation." 

politi^l party alEliation*^* ^rliament (I am dissociating it from the 
peaking purely from tb ” • * Pattern that is prevailing today, hut 
Parliament) is suprem,. ^ maintain and say that 

onstituiioa includine fun,! "****°* he denied the right to amend the 
K Kunt ““'“hil rights. 

the question was bein? ?**“®“®* that we have had in Parliament, 
’'**“P*'«ted the GonstffiiH*”’* majority of the Judges 

he amended bv tb<. t» °f *hat the fundamental rights 

lament. This means, as it is, that the 
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the case of the widens right to property. Ultimately we find that Irrespec- 
tive of the actual text of the the legal interpretation given by the 

courts was to modify the law with a view to answer the changed socbl 
situations. So, the real question before us it : Do ave want the judges by 
their judgment, to legislate, or somebody else should legislate and amend 
the Constitution? That is the real point. 

Did the Framers of the Comtitutton want Judges to amend the 
Constitution by their judgments? Shri Chanda was pleased to refer to 
the legregation laws in America. The acts arc the same. But the recent 
interpretations of the U.S. Supreme Court are dincrent; hence desegre- 
gation or intermingling of the students in schools came about. In our 
country*, if we look to some of the judgments of the Supreme Court, for 
example, in the matter of labour legislation, we find that they arc pro- 
gressively reacting to svhal the public has been w'anting. My friend on 
my left, the Speaker of hfysore, just now made a rcrcrcnee to that. Now 
I come to the Constitution itself which ts supreme and meant for running 
the Government of the country for the people. The question is whether 
the Judges should have power to amend the Constitution by interpreting 
the Constitution or should it be done by someone else. I do not want to 
go into what the Judges have said in this recent case. \S’hate%'er might 
have been the vle^v pwiat Gs'e years back. The Judges of the Su p reme 
Court, while laying down that the fundamental rights could not be 
abridged or taken away even by amending the Constitution at long as 
article 13(2) remains in the Comtitutton, they have said that they are not 
the persoQi who have the authority to amend the CoDiUrution. Have they 
not accepted the position? As I said, six of them have accepted the position. 
And if a question were to be put to the fi%’e under artide 143, w’hether 
an occasion will arise for amending Part III of the Constitution or not, 
1 am sure they will not say that never an occarion will arise for amending 
Part III of the Constitution, i^., the fiindamentat rights. They could not 
give a categorical reply in the present case, because we are in a very 
dynamic world today which can never be static. 

The question remains, as to what should be the quality arid content 
of the constitutional amendment. In the case of article 31, it was 
incorporated in the Constitution with a saving clause that all legislation 
passed before the Constitution actually came into force (by which time 
certain States like Maharashtra and others had sufficiently appropriated 
the feudal rights) shall be protected from the operation of clause 2 of 
the article. The logic behind that provision was that if what was done 
then was good for the public in one part of the ' country*, it ought to be 
good for the public in other parts of the country, whatever be the letter 
and words of the Constitution. I said, if article 3 1 could, not have been 
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have tried to touch Part III of the Constitution. I really do not know 
this. Even in socialist countries, there is a distinction between personal 
property and private property. Therefore, property has a place in 
every human being’s life whether it b private property or personal pro- 
perty. And if we look at the proceedings of the Constituent Assembly, 
we will find that if article 31 were not included in that Constitution 1 
really do not know whether the Framers of the Constitution would have 
come to a consensus between themselves as regards what the position 
should be. They were not merely philosophising but trying to frame 
Constitution for the country. Therefore, they were answering a very 
practical question, and as long as the question of proprietary rights is 
going to remain there, whether you put it under Part III or anywhere 
else, it will have a place in the life of the society and of the individual. 
The feeling ^ is that proprietary right, meaning thereby the individual 
proprietary rights, have no meaning in the present so-called social stand- 
ing. What else will we find In this socialist country or a country like 
Poland? Why did it go from nationalisation, or collectivization of farms to 
mdmjial properly in land? So, therefore, one should remember this: 
Even If you take the property right out of the fundamental rights chapter, 
It » going to remain with uj. 


Acharya Kripalani emphasised moral aspect of the question 
when he spoke to the august gathering. He was the Chairman of the 
V and he tried to tell us that they were 

®jnviolate. He had suffered the emergency and, therefore, 
the crushing down of Constitution for the last five years. Did he. 
Hnwn ° * * Fundamental Rights Committee, then, at all lay 

hf T 03 C n 1 *" ^'^^Sency morality ought to be more supreme? Really 
mnralltv aga»nst himself when he talked of preaching 

Sread wvl us. Morality is a 

other is fhi* w •'v. social fabric. If one is a warp, the 

these Framers of tir**o’^'*^^**°'^'** fabric could not be built. But yet 
mS frir” i or^hich men like Kripalani were the 

reasons be^t V P™vided for the situation of an emergency and, for 
'‘‘V down how to. 

.aid, from 1962 till todait.’" “ '''' ** 

uihcfiSi’tSthaT'””!! ""'"S'. “ India', life? It is not that thd 
Wc have the e , “ wrincn law in the form of a Constitution, 

down the ilw! to In the case of Smriiis, Manu laid 

these Smritis ‘hfr„ other* also who laid down the law, but when 

iind the cooti. stooL ‘i”" “•“'"'into in course of time wc 
iKppmg m, and Uyistg down different enlings, for example 
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It was only ‘security of ihc stale*. This omission led to the vietv that 
even incitement to ofTcnccs could not be penalised. This lacuna was 
cured by an amendment of the Constitution. This ^%’as an amendment 
which did not relate to property right. If Cohk Xath's case stands, you 
cannot enlarge the restrictions because if you enlagc the restrictions, you 
abridge the content of the right, because a right 1 $ subject to the restric- 
tions. Therefore, even in respect of baste rights, there must be some 
means of removing a lacuna. In stating the restrictions on the various 
rights mentioned in article 1 9, there may be a lacuna and there must 
surely be a machinery to cure that lacuna. 

The other point on which I wish to make some observations is 
that in our country various views have been expressed as to where 
sovereignty lies, legal sovereignty as distinguished from political sover- 
eignty. Some have said that legal sovereignty lies in the people; some 
have said that legal sovereignty is in Parliament; some have said that 
legal sovereignty is in the Constitution itself, the Constitution being 
the supreme law of the land. Now, it seems to me that by adopting the 
doctrine of prospective overruling the Supreme Court has arrogated to 
itself law-making authority, in the sense that when Constitution says 
that a law which Is repugnant to a fundamental right Is void, the 
Supreme Court says that it is not void from the beginning but from a 
particular point of time. This is really exercising legislative authority. 

My third observation is that we need not go to the debates in the 
Constituent Assembly and the various speeches made there, because those 
respectable gentlemen, who were members of the Constituent Assembly, 
did not all speak in the same voice, nor did they speak with the same 
amount of precision. We should go to the Constitution itself to find 
out the distinction between an exercise of constituent power and an 
exercise of legislative power. IVhen the Constitution talks of an exercise 
of legulative power under article 245 it merely says that, subject to the 
Constitution, you can make laws in respect of this or that subject and 
so on. It says in effect that when the legislature is making laws it must 
not run counter to the Constitution. Surely that cannot be the article 
which gives the legislature power to change the Constitution. Now, 
contrast article 245 with article 368 and you will see in article 368, there 
is no mention of ‘subject to the Constitution’. It says “any amendment 
of this Constitution” and later on it says, the Constitution shall stand 
amended in accordance with the terms of the Bill when it has been 
assented to by the President. The distinctloa b clear. It is obvious that 
in one case it is exercise of ordinary l^slative power and in the other 
case it is an exercise of constituent power. This dbtinction was brought 
out very forcefully by Justice Patanjali Sastri in Skankari Prasad's case and 
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incorporated in the Constitution in the way it was worded originally, it 
was for the reason that there could not have been any consensus on it. 
By wording the article as it emerged they were frying to get over the 
difficulty. For the amendments of the Constitution there has to be a 
tuo-thirds majority. Even before it comes, the consent of the States has 
to be obtained. After the Parliament passes the amendment the majority 
oflhe States must consent to that. At one st.-igc the Stales’ consent was 
required before the amendments could come before the Parliament, they 

had to be sent to the States and their consent obtained. There again, 
the Parliament has watered down and the Supreme Court in its judgment 
has said that whatever amendments to the Constitution h.avc been 

allowed and have been found to be good law in the past, would remain. 

It IS a contradiction in itself. If they say that the Constitution could 

not he amended because article 13(2) is there, this article is there since 
January 26, 1950 as such those amendmenu ought to be thrown over 
by the Supreme Court. Even though they are inlerprctcn of law, all 

wfST So they have rc.nlly pro- 

tected the amendments passed by the Parliament uptil now. 

“"’'’’‘I Comlilution, 1 

h. .ha, 

TlicFramm of tht 

Court, because they are the ^ Supreme 

further say that as lonsr as 'nterpret the law. But I will 

™k.,h/co„ditiomoL„,c„d''" “ "'““i'!' i'. "= "■is'-' 

the way he likes. So the choice Wr ^ interpreting it in 

downihclawbyinterprctinirthe^*^^'-''*"^’ ^’ ”* 

otlicr forum? ® ^ Constitution or there ought to be some 

Even with regard to^th^* briefly on some points only, 

to agree, are basic in the . " 'I®'’** *" we seem 

difficulties may arise unless an j * human society, 

out one such difficulty. Artiei « permissible. I may point 

gives the right to freedom subWt with freedom of expression 

cannot be free to defom. '' \.® control. For example, one 

These are contained in the cannot be free to slander, 

the restriction clause which iv». clause. There was a lacuna in 

The expression 'public order^^-^'"*®^ ®“* ”'Sh Court. 

• not occur in that restriction clause. 
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Treasurer of the Institute of Constitutional and Parliamentary Studies 
and to my good friend Dr. L.M. Singhvi, nxccutive Chairman of that 
Institute. They readily agreed to this suggestion and volunteered to 
organise a Convention themselves, in co-operatton svith us and other like- 
minded bodies. We then decided to poo! our resources and agreed that 
while we at the Centre would provide the facilities necessary for the 
Convention, the Institute of Constitutional and Parliamentary Studies 
would provide the expertise necessary to prepare the working papers and 
other voluminous documentation which is before you. In the event I 
hope you will agree that this collaboration has been eminently fruitful 
and both the India International Centre and the Institute of Constitu- 
tional and Parliamentary Studies can well congratulate themselves on 
their partnership in an enterprise in svhicli so many eminent men and 
women arc today participating. 

The crux of the matter that seems to me is this — to what extent does 
article 1 3(2} of our Constitution limit the powers conferred on Parliament 
by article 368 in Part XX of the Constitution? It is clear from the 
available documentation bearing on the history of these two articles as 
well as their marginal headings that it could not be the true ‘intention’ 
of the makers of the Constitution to confer that degree of primacy on 
article 13(2} as the majority judgment la Colak Xath't case has done. I 
venture to suggest that it was no part of the intentions of the makers of 
the Constitution to interpret article 13(2) as literally as the majority 
judgment in Golak case has done, and that the principle of 

harmonious construction must prevail over the principle of grammatical 
interpretation, specially when two major provisions of any enactment do 
not accord with each other but make good sense only when read together 
instinctively. It was said many centuries ago, “srire leges non hoe est verba 
carum teners sed vim ac pobslalem — Lawyers arc to be acquainted with the 
policies of the law, and when the laws are concerned with economic 
issues, it is vital for' lawyers to appreciate the economic theories and 
policies underlying them," I might add that this applies equally to laws 
dealing with political and social issues. 

In. this connection, 1 would atkt what precisely is the meaning 
of the phrase "any law which takes away or abridges the rights con- 
ferred in Part III of' the Constitution’* to which a reference is made in 
article 13(2). It seems to me that the oidy true way to interpret rights in 
this context is to interpret them not merely qualitatively but also quanti- 
tatively. Bearing in mind this two dimensional concept of rights, would 
it be taking away or abridging the rights of a few if in the interest of 
extending the same rights to many, certain restrictions were to be impos- 
ed on their exercise by the few? TIus is no hypothetical question, for it 
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the discussions which will follow, we deliberately eschew this line of argu- 
ment and do not let our judgment be influenced by the competing claims 
of sovereignty or of superior power, "but be guided by the true meaning 
of the provisions of our Constitution relevant to the central theme of 
this Convention. 

G. C. V. Subba Rao: With reference to the query of my esteemed 
friend Mr. Mazumdar whether a quantitative enlargement coupled 
with a qualitative diminution would meet the challenge of article 
13, I would just say one word. Article 13 will have to be applied not 
with reference to the totality of the rights in Part HI, but with reference 
to each one of those rights. So in regard to each one of the rights, which 
arc enumerated in Part III, we have to sec whether it lias been taken 
away or abridged. It is from this point of view, I suppose, that this 
query may be answered. 

The question for consideration is whether a constitutional amend* 
ment also would be in the same category as a law or not. This is 
apparently a very simple question. 

There are two views : One propounded in the earlier case (Shait’ 
kari Pftiod’i case) and one which has been propounded in the latest 
decision {Golak case). I shall proceed on the assumption that 

the earlier decision is the correct decision and then see what the 
consequences would be. There are so many anomalies which have been 
pointed out by learned judges, whb reference to that decision. Ifwe 
are able to meet them and if we arc able to correct them, then we may 
say that the latter view b wrong and the earlier view is correct. Very 
briefly I will touch on these points. 

The first one was a point noticed by our very first Chief Justice, 
long before this controversy arose. Justice Kanla pointed out in Gopalan's 
case that article 13(2) in our Constitution ts superfluous. It is not at all 
necessary to say that a law which conflicts with fundamental rights would 
be void, because a law which conflicts with any constitutional right would 
be void. So where is the need for that. HiIs is superfluous. 

It Shankari Prasad’s case was rightly decided, Chief Justice Kama's 
observation is also right. But if that is right, this anomaly will be there. 
If the decision in Golak JfaiKs case is right, then there will be no such 
anomaly. Article 13(2) is very necessary and it must be there to serve a 
definite purpose. 

Then let me take another anomaly poinled out by Chiefjustice 
Gajendragadkar, He said so far as article 226 is concerned, it can be 
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All these four anomalies are there and I have read and reread 
all the judgments which have been given by the five learned judges 
dissenting in Golak path's case to sec whether they were able to meet 
any one of these anomalies. I have to say, I have not been able to 
find anything in those judgments which will meet the anomalies. They 
have elaborated their own arguments which may be perfectly sound. 
That is a different point altogether. But so lar as these anomalies are 
concerned, they have not been met by the other judgments. 

So the simple question is: In spite of these anomalies are we to 
conclude that Skankari Prasad's case should be treated as authoritative 
because of the rule of deeisis'*? The principle of '‘slate decisis" was 
no doubt relied upon before the Supreme Court and the doctrine of 
prospective over-ruling had been evolved. But Ido not wish to dilate 
on the point. 

All that I would say in conclusion is this: If we are not able to 
meet these very pertinent anomalies, it may be necessary to see whether 
tve will be justified in bringing about an amendment at this stage which 
will not remove those anomalies. If you want to amend article 368, by 
all means do so. But do it in such a manner as to remove the antinomies 
and anomalies which have been pointed out by the learned judges, 
remembering that the first anomaly was pointed out by the first Chief 
Justice of India even before any controveny about this matter arose at 
that time. 

R. V. S, Mans: The current session, I believe is considering the 
quality and content of the constitutional amendments, the intention 
of the Framers of the Constitution and status of the fundamental rights 
with special reference to their amendabiUty. 

I shall refer first of all to the first constitutional amendment. That 
was passed by the Provisional Parliament in 1951, and the occasion arose 
for that amendment because certain Malguzari Abolition Acts which were 
passed by the various States rverc challenged in the High Courts. In the 
Patna High Court, the Malguzari Abolition Act was challenged and it 
was dedared null and void, and rtiat matter came up in appeal to the 
Supreme Court. The U. P. High Court held to the contrary and 
Madhya Pradesh High Court also held to the contrary. While appeals 
were preferred from the High Court, certain petitions under article 32 
were also filed in the Supreme Court; but before these cases came up 
for hearing, the first Constitution Amendment Act was passed, adding 
articles 31(A) and 31(B) to the fundamental rights. Now, I may 
mention here tliat article 31(B) added one schedule; that was 
Schedule IK, in which a number of Acts, namely 8, were clubbed 
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Up for decision, Cfaief Justice Gajcndragadtir dcdded it in fas-our of 
upholding the prindple of Sfirafcari PrascJ’t case. But then it was Mr. 
Justice Hidajatullah and Mr. Justice ^fudholhar who felt a doubt about 
the rarrectness of the decisioa in Shsai4tri Priuad'f case; and when 

case came up, whose petition was also initiated by me, naturally 
there tvere two different \iews, and the views had to be resolved. There- 
fore, the matter was referred to all the judges of the Supreme Court. 
The Advocate Generals of all the States were gis'cn notices. There were 
a large number of interveners arid the matter si'as argued at length and 
e\‘ery point of vieiv SiU-s put forth. For twr> and half moaths the case was 
argued and then the case tsus decided by 6 judges to 5, whereby the majo- 
rity over-ruled the decision in SJhwdarr PresaTt case and held that under 
article 368, Parliament has no power to amend the Corutitution by abri- 
dpng or abrogating the ftmdamental rights. 

Some of the arguments that I heard Mr. S.K. Das mentioning to 
^ou were put before the Court aod none of the arguments were missed. 
If one argument was missed by one advocate h.was mentioned by the 
other advocate. If one point wasmissed by one of the judges, the other 
judges would laeation It. And the matter was rolled on the Bench very 
frequently from every point of view. Ultimately the judgment was 
given by sis judges, as you know*, aod it is not for us to criticise the 
judgment as right or wTong, because I belles'e that it is the judgment 
which has been given after full consideration, and we, as penons de<B- 
cated to deraocracj-, should accept the judgment of the CourL 

I was on the first point tegardiogthe quality and content of the 
constitutional amendment. 1 would tell you that it was because laws 
after latvs were indiscriminately put into a particular Schedule and the 
Court was told that you cannot enter into the validity of those Acts that 
this matter came to a head and to a crisis. So far as the intention of the 
Framers of the Constitution is coucemed, oow* ssx do have to remember 
that these fundamental rights are not draivn from other constitutions 
slavishly. They are rooted In our histor)'. They are rooted In our tradi- 
tion. Thej* are democratic freedoms. The basis of democracj’ is to be 
found in Part III. They are the irreducible mlmmum of a good life for 
an individual. If that is so, how can we get rid of them. If supp osing 
we feel that some sort of sodal object can be carried out only by getting 
rid of these fundamental rights, should we do so? ^Ko. Once again, I want 
to remind you, what have the judges doQ^ The judges have not said 
that they arc not subject O social controL Well, Chief Justice Subba 
Rao and all the other judga have repeatedly said that they are subject 
to social control, each one of them. M-Tiat they have said is that article 
13(2) gives an injunction to the State that you shall not abrogate from 
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together and article 31(B) said that they shall not be challengeable on 
the ground of violating the fundamental rights. Therefore they were 
rendered immune from the challenge under article 82 or article 226. 
The first Constitution amendment sras challenged in the Supreme Court 
in the case of Shankari Prasad v. Utiioa of India and I believe it was 
Shri P. R. Das who argued the ease for the petitioner and the judgment 
of the Court was delivered by Mr, Justice Patanjali Sastri. He held 
that under article 368 there was sovereign power of the Parliament, and 
the Parliament could amend any of the fundamental rights. This being 
in the nature of a constituent power, he said, it was constitutional law 
and it was not ‘law’ within article 13(2) and, therefore, the constitutional 
amendment was quite valid. 


On account of this judgment, the fourth Constitution amendment 
was also passed. As a result of Dtla Bannerjrt's case, the Parliament 
found it difficuli to reconcile itself with the position that for any acquisi- 
tion of properly full compensation will Imve to be paid. Payment of 
full compensation was dilRcult. Therefore, the fourth amendment 

provided that the principles of compensation shall be laid down by the 
arliament and the adequacy of compensation sliall not be questioned 
article 31(B) thirteen more Acts of the Legislatures were 
clubbed together in the IXth Schedule. That means that thee thirteen 
btate Legislative Acts would again be immune from the attack as being 
violative of fundamental rights. 
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Therefore, you will realize, and none in this Convention can gainsay, 
when I tell you, that article 52 refuses to be amended. Therefore, there 
is no amending it at all. 

Next, forinstance, let us take article 56. It says that the office of 
the President shall be for five years. Well, you can make it four years, if 
you will. You can make it IS years, if you like. Therefore, it becomes 
amendable. Therefore, the element of amendability or the element 
of non*amendability has to be gathered from each article by itself. 
One of the fundamental rights says that untouchability is abolished. 
Now, can it be amended by saying that it is not abolished? That 
would pul back the clock of the nation. It is unamcndable. There 
can be no question about its amendment. You will thus see, if you 
examine article aAer article, that there are certain articles which are abso- 
lutely not amendable at all. And when we go to the fundamental rights 
again we have to examine each article to find out as to what extent It is 
amendable or if it is amendable at all and then determine how to amend 
It. You may recall how article 3 was dealt with. There was a question in 
Parliament regarding the cessation of Berubarj Union territory to 
Pakistan. The question was whether article 3 had to be amended. But 
this matter was referred to the Supreme Court under article 143, in its 
advisory jurisdiction, and the Supreme Court was asked the question 
whether article 3 is amendable; if it is so, whether it could be amended 
through article 368 or by some other measure? The Supreme Court 
answered that there was a necessity for amending article 3 and then said 
that is should be amended by the process of article 368. It was not an 
easy question to decide whether article 3 should be amended or not and 
this was a matter for judicial opinion, for a consultative opinion by the 
Supreme Court. Similarly, 1 believe we shall have to examine every 
article to find out whether it is amendable and even today I would 
like to urge before this august audience, that unless a particular article 
is amenaBTe to amendment, there is no power of amendment at all. 

I am now coming to the last point in our current session, that is 
to say, the status of » fundamental right with special reference to its 
amendaViVity, What 1 would like to say is that the funda-mentai lights 
have to be examined by themselves to find out whether they are 
amendable or not. The omnibus power to be taken under article 368 
would again be vulnerable to challenge and any general reference to 
the Supreme Court under arUcIe 143 as has been suggested by Mr. 
N. C, Chatterjec, I am afrud, would be futile. I would say that if 
and when an occasion arises, where a particular fundamental right is 
sought to be amended for some particular purpose of social control, 
that would be a concrete occasion when' we can certainly make a 
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them. Abridgement or abrogation is prohibited. WelJ, talking of this 
Constitution as a rigid constiiuiion or a flexible constitution makes no 
meaning at all. Our Constitution lias not followed any particular pat* 
tern. Actually, if you examine the articles of the Constitution, you will 
find some of them beyond any amendment at all. Of course, I Initiated 
the argument that article 363 of the Constitution does not contain any 
power, but it only contains the procedure for the amendment. Well, if 
you examine article 3G8 itself, you will find that there are three bodies 
concerned with an amendment ; the Parliament, the State Legislatures 
and the President. Vou will notice that if an amendment is passed 
tlirough the Parliament as well as through the State Legislatures, well, 
there is no time limit fixed in article 368 for the assent of the President. 
Nor is there any requirement in article 368 tliat if the President does not 
assent to the amendment he shaU return it to the Parliament. What is (he 
result ? The result is that the President is im ested tnth an absolute veto. 
In the face of this veto, it is impossible for us to conclude that article 368 
has the power. It has got only the procedure. As Mr. Justice M. 
llidayatullah puts it, it is only when the procedure has been passed 
through, that it results in an amendment of the Constitution. Then the 
question arose, where is the power? When I was asked this question by 
the Court, I did give an answer but it did not find favour with the 
judges. 1 said the power to amend any particular article of the Constitu* 
tion has to be gathered from that articleitself. If that article gives the 
power, by its very terms it b amendable, othersvise it is not. I do still 
believe and feel that if tlUs answer had been taken by the judges, prob- 
ably the present criticism about the difficulties of holding a Constituent 
Assembly or referendum or an opinion poll would not have arisen. 

^Vhy did I say so? Let us test the argument by taking particular 
part of the Constitution. Take for instance, the Preamble itself. We say 
wc are a sovereign democratic republic. Now, what is the pou’cr, where 
is the power to amend thb Preamble? Can article 368 be said to con- 
tain the power to amend the Preamble? Can we say we arc a Communut 
Democratic Republic or anything of the other type? 1 am afraid not, 
unless there b a revolution and wc think of a difTcrent polity. 

Take again article 52. Article 52 tells that there shall be a President 
of India. Notv can I ask you, thb question: Can we remove the word 'a’ 
and put in the word ‘no’, and say: “There shall be no President of 
India?” Can the Parliament under the Constitution have the power to 
amend it? It refuses to be amended because sve see the conspectus of the 
Constitution. We know that the Resident is the symbol of the nation 
and is the apex of our national structure. It b not possible to do away 
with the President without doing away with our whole national structure. 
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Therefore, you ^vj^ realize, and none in this Convention can gainsay, 
when I tell you, that article 52 refuses to be amended. Therefore, there 
is no amending it at all. 

Next, for instance, let us take article 56. It says that the office of 
the President shall be for five years. Well, you can make it four years, if 
you will. You can make it 15 years, if you like. Therefore, it becomes 
amendable. Therefore, the element of amendability or the element 
of non-amendability has to be gathered from each article by itself. 
One of the fundamental rights says that untouchability is abolished. 
Now, can it be amended by saying that it is not abolished? That 
would put back the clock of the iraiion. It is imamcndablc. There 
can be no question about its amendment. You will thus see, if you 
examine article after article, that there are certain articles which are abso* 
lately not amendable at all. And when we go to the fundamental rights 
again we have to examine each article to find out as to what extent it is 
amendable or if it is amendable at all and then determine how to amend 
it. You may recall how article 3 was dealt with. There vvas a question in 
Parliament regarding the cessation of Berubari Union territory to 
Pakistan. Ihe question was whether article 3 had to be amended. But 
this matter was referred to the Supreme Court under article 143, in its 
advisory jurisdiction, and the Supreme Court was asked the question 
whether article 3 is amendable; if it is so. whether it could be amended 
through article 368 or by some other measure? The Supreme Court 
answered that there was a necessity for amending article 3 and then said 
that is should be amended by the process of article 368. It was not an 
easy question to decide whether article 3 should be amended or not and 
this was a matter for judicial opinion, for a consultative opinion by the 
Supreme Court. Similarly, I bel/cve we shall have to exaraiac every 
article to find out whether it is amendable and even today I would 
like to urge before this august audience, that unless a particular article 
is amenable to amendment, there b no power of amendment at all. 

' I am now conUng to the last point in our current session, that is 
to say, the status of a fundamental right with special reference to its 
amendability. What I would like to say b that the fundamental rights 
have to be examined by themselves to find out whether they are 
amendable or not. The omnibus power to be taken under article 368 
would again be vulnerable to challenge and any general reference to 
the Supreme Court under article 143 as has been suggested by Mr. 
N. C. Chatterjee, I am afraid, vrould be futile. I would say that if 
and when an occasion arbes, where a particular fundamental right is 
sought to be amended for some particular purpose of social control, 
that would be a concrete occasion when we can certainly make a 
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reference under article 143 to the Supreme Court, with a query as to 
whether the procedure adopted under article 368 would be suflicicnt 
or some other extraneous machinery will have to be devked for the 
amendment sought. 

T. K. Tope: It is said that when the question of the transfer 
of Berubari Union came up, the Supreme Court was asked whether 
article 3 can he amended. My impression is that the reference was 
made to Supreme Court with a query whether legislation under Article 3 
would be adequate for the purpose of handing over Berubari Union. 
It was not a question of amendablHty of articles at all hut a question 
whether legislation under article 3 would be adequate. 

There is one more intervention. Well, wc have said that tlicre 
arc certain articles that are ametubic to amendment, certain others 
arc not amenable to amendment and that is to be found in the article 
itself. It has also been said that there arc certain basic fundamental 
rights and others which are not basic fundamental rights. I am .'ifraiJ 
these observations are not consistent with our Constitution today. 
The Constitution has not made a distinction between basic and nombaslc 
fundamental rights. The doctrine of prefened freedom that the 
American Supreme Court lias accepted has no place, I am afraid, 
in our Constitution, (hough the Supreme Court seems to have a new 
idea about that, Similarly, who is going to decide whether article 52 is 
not amendable and article 5C or 57 is amendable? We Iiave to depend 
upon the Supreme Court for that. Unless wc call a constituent assembly 
and the constituent assembly says that these are the basic articles not 
subject to amendment the matter would not be free from ambiguity. So, 
when wc make observations, 1 am afraid that will have to accept 
the Constitution as a whole and then decide svhethcr we accept an 
amendment of this article or not. These are the only two points. 

B. R. L. Ayyaogar: The question that is being discussed involves 
several value judgments about which people honestly differ; including 
the judges of the Supreme Court. It is a question of interpreting the 
Constitution, which on all account is intended to ensure balanced stability 
on one side and flexibility on the other. Just as the rest of the structure 
of the Constitution is intended to secure stability, similarly the group of 
fundamental rights are also intended to secure a certain amount of stabi- 
lity. Just as the general structure of the Constitution is not intended to be 
a straight jacket, similarly the chapter on fundamental rights is not intend- 
ed to create everlasting vested interests. Now, if we keep this general 
outlines of the Constitution in mind, perhaps the pivotal point of the 

controversy which led to the deciaon can be appreciated better. I may 
recapitulate two very attractive arguments of Mr. Palkhiwala who 
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appeared in the same interest as GoliA but for other groups, which 

ultimately seems to have found ihvour with the majority of the Court. 
Mr. Palkhiwala’s first proposition was that there is power to amend the 
Constitution but you cannot make revolutionary changes. It was not 
his contention that there is no power to amend the Constitution as 
such. 

The second proposition was that the Constitution makers, rcprcsen* 
ting the people, indicated that the fundamental rights should be above 
change. This is suggested by the manner in which the fundamental rights 
are put in the Constitution. 

The third proposition that, if Parliament unanimously resolves by 
ordinary legislation to affect any of the fundamental rights, such a law 
will be struck down under article 13 (2). If the very same Parliament, 
heading the Bill as a Bill for Constitutional Amendment passes it by a 
two.thirds majority to affect a fund-amental right it does not make any 
dlfTcrence, as it is also a law. 

I take the first proposition. It;st once illustrates the kind of a 
value judgment that was projected, very attractively and persuasively 
and that led to the ultimate decision. Similarly, the correhition between 
directive principles and fundamental rights is a continuous seesaw battle 
of value judgments. Chief Justice Subba Rao, so far .as he said that the 
happiness and progress of the country should be brought about !n the 
way he suggested in (he GolaA /fath judgment, took to pronouncing a 
big value judgment as he thought fit. T^ie whole question is that If the 
Preamble, which Mr. Man! says is not amendable and that we are a' 
sovereign democratic republic, is to be relied upon should then the inter- 
pretation of this Constitution proceed upon the footing that sovereignty 
is denied to the representatives of the people and upon a mistrust of 
majority rule? If this Is how you interpret the Preamble, it would mean 
that the Constitution makers felt that there is sovereignty but it is not to 
be in the representatives of the people; and that ours is a democratic 
republic, but there is no trust in the majority rule and somebody else is 
installed to defend and protect the Constitution. If this is so the majority 
judgment is right. If this is not so, I am afraid the majorilyjudgrocnt 
has this contradiction (hat it results in denying sovereignty to the elected 
representatives and that it proceeds on a permanent mistrust of majority 
rule. , . . . ) 

Piloo Mody: We have heard quite a few legal pundits this 
morning, amongst others, and I find that a matter like this cannot 
possibly be resolved by asking legal ojunions. I think that we might 
take a bit of excellent advice that Justice Holmes gave once that “we must 
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think things and not words”. 1 am sure that once we have thought out 
what we want in this country, what it should be, what the structure of 
our society should be, we can find an adequate number of legal pundits 
who will then frame our thoughts into words. A matter like this requires 
a certain basic understanding. It requires us to think about what arc the 
origins of power. 

What are the origins of power? It has been universally recognised 
that power originates from the people. This is a fundamental and basic 
belief. It is based on an ori^nal premise that the people are sovereign 
and that the origins of power lie with the people. This is the only moral 
justification of any free society. Our very existence, as a nation requires 
moral justification, not merely based on power or our capacity to protect 
our territorial integrity but derived from moral law. I will agree with 
Mr. Ayyangat that this is a value judgment but it is a fundamental value 
judgment, because without applying this value judgment it would be 
impossible to refer to ourselves as a democracy, the morality of it being 
that we are a free people with certain sovereign rights, rights that we enjoy, 
subject to no one, not even our elected representatives in Parliament. 
If we do not accept this otiginal concept of democracy, we have no justifi* 
cation as a nation, and any foreign agency would have the right based 
on pure power or brute force to enslave us, as we have surrendered our 
sovereign rights as people to majority rule, or the rule of force, in short, 
to a jungle society based on the principle that might is a right. 

Why is it that we fought before 1947 that we should be free? What 
right did we have to ask for our freedom? Not because we were strong, but 
because ive believed that there was a certain right of self-determination; 
because we believed that wc were a free people. That is why we had 
the moral justification for asking that we should be a free people. 

And what did in fact happen? In 1947, on the 14th August, all 
the power in this country had resided in England, in Whitehall, except 
what they out of their charity or their good nature gave to us to operate 
ourselves. On the 15th August, when we became a free nation that power 
was transferred to this country— not to the country, rvot to any Govern* 
ment, not even to Jawaharlal Nehru, or to Mahatma Gandhi, but it was 
transferred to the people of this country— we, the people of India. 

And vvhat did we do? We got ourselves busy and we framed a 
Constitution. Why? Because we wanted to establish a society. And in 
that Constitution, we voluntarily, that is each one of us— 1 do not know 
how many of us there were: 330 millioa or something— gave up some 
part of the absolute powers that we inherited from the British voluntarily 
into an institution which wc call the Government, the judiciary or the 
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executive. But Nve did not give up all the po\\'en that were vested in us. 
\Ve only gave up that part of the power which made it possible for us to 
form a socict)'. The balance of the power we retained for ourselves and 
that balance of the power we retained as adumbrated in Part III of the 
Constitution which are called fundamental rights. This is the logic 
of the situation. Those powers were never given up and, therefore, it is 
wrong to assume that anybody, whether It is elected representatives or 
otherwise, have a right to change those or alter those except by the 
explicit and tndividua] consent of each one of us. This is the attitude 
that I take. 

\Vhat is it that makes fundamental rights fundamental? It is 
precisely that these were not given up. These were retained posvers. 
Now what are they? Article 19 lists some of them. Can it be argued that 
any one of thae powers, even 2,000 j'cars from now, shall be obsolete 
or old'fashioned and will not conform to a “dynamic society'* or a 
“changing society”, or that they arc in the interests or in the vested in- 
terests of certain individuals? 

Is freedom of speech and expression a thing that will become old 
fashioned? Is assembly peaceably and without arms, old fashioned? Or 
to form associations, or unions, or move freely or settle in any part of the 
country old fashioned? Or to acquire, to hold and dispose of property, 
or practice any profession, occupation, trade or business,— can these ever 
become old-fashioned or out of dale? And yet it has been argued parti- 
cularly from one point of snew, namely, that this power to hold and 
dispose of property does not conform to a changing society. Mr. Justice 
Hidayatullah in his concurring but separate judgment says very clearly 
that this is perhaps the weakest of the rights that have been left svith the 
people. But consider these rights as a whole. I might even agree with 
him. But even the right of property in this country, as it stands, is not 
absolute. It has never been argued anywhere that these are against one's 
right to hold property. It is merely the right that is important. You 
take away the right and what have you got? There should be restriction 
on property but if you take the actual right asmy, the other rights become 
inoperable. Can you have freedom of speech or expression if you take 
away property rights? If the press in this country is controlled completely 
and nobody can own a press, or oivn a newspaper, svould you say that 
your right has not been affected? So to talk about property rights in 
terms of social change is one thing, and to say that property right itself 
is a weak right and, therefore, should not be there altogether, is quite 
another. . . 

I think it was Mr. S.K. Das who said that because there is a lacima 
about rights: that several rights like Ubd and things like that — that it svas 
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necessary to abridge such rights. I think that he looked at it from the 
wrong point of view. He looked at it as an abridgement of rights. I 
consider it as a protection of the right of the other individual. In other 
words each right has its own Umitotlon and that limiution always is that 
it should not in any way infringe on the right of another human being. 
This is the basic attitude that one must have towards rights. 

Now, is the Constitution adequate therefore? I do not want to say 
very much more except that I would like to read Mr. Justice 
Hidayatuliah’s conclusion which, 1 think, sums up the position about the 
Constitution and the operability point within the Constitution very 
adequately. In his historic judgment he says: 

Our liberal Constitution has given to the individual all that he 
should have; freedom of speech, of association, of assembly, of 
religion, of emotion and promotion; of property and trade and 
profession. In addition, it has made the State incapable of abridging 
or taking away these rights to the extent guaranteed and it has 
itself shown how far the enjoyment of those right! can be curtailed. 
It has given a guaranteed right to the person affected to move the 
Court. The guarantee is worthless if the rights are capable of being 
taken away. This makes our Constitution unique. 

I think these are peiltaps the most significant words said on our 
Constitution and I will conclude by saying that I resent very much people 
who try to belittle the Constitution and the Constituent Assembly 
particularly, because they fee! that since the Constituent Assembly svas 
not elected by popular vote or by adult franchise, that it was not 
representative of the people. I think 1 reject this idea that getting votes 
is the ultimate wisdom and that majority rule is the ultimate law. This 
is a sort of simple logic, inconsistent xvilh any concept of democracy. 
1 would like to end by saying, if you arc serious in your opinion that 
Parliament can tamper with fundamcnUl rights, then the only way you 
can do it is to abrogate the Constitution, make yourself a new one and 
then call yourself a parliamentary dictatorship. 

A. S. R. Chari: I believe that no branch of the law is so much 
closely linked with the life and history of a people as constitutional law; 
and it is from tiiis point of view that I do not agree with Mr. Mani, who 

made a fervent appeal that we should not subject the majority judgment 

in Golak Nath's case to any crittdsm of the judges, because after all the 
judges gave the judgment according to the best of their own lights. 

The main problem, howesrr, is this. I believe that in dealing with 

fundamental rights Of with the Constitution, the main question has to be 
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viewed from the constitutional history of a people. Mr, Mant said tliat 
certain articles of the Constitution do not lend themselves to amendment 
and certain articles do. I verily believe that this is purely a subjective 
approach. I do not sec why the article which says tliere shall be 
a President of India, whicli he says is unamcndablc, should not be 
amended to the efTect that there shall be three persons who would 
constitute a collecth'c presidium tor India. I cannot ibr the life of me 
see how it is not amendable from that point of view. But he chose an 
illustration to which he thought everj-one svould subscribe. He said the 
amendment may be that there shall be no President of India and, 
therefore, he concluded that the article is not amendable. This only 
illustrates that in the question of approach, we must, as far as possible, 
avoid what may be considered the approach of individual predelictlon, 
individual bias, individual prejudice, and look at it from the point of 
view of the right of the people to amend the Constitution so as to 
subscpr'e their interests. 

Tlic first proposition I want to make is that fundamcnial rights, 
whenever and wherever they may appear, they always arue as a result 
of popular struggles and it is this which Impresses upon the fundamental 
rights their special character both the nature of the rights that are 
considered fundamental, the extent of those rights which are guaranteed 
at that particular time, and things like that. I do not tliinlc it is 
necessary to go into greater detail, but it Is very obvious that one of the 
most fundamental rights document knowm to the British Constitution is 
the "Magna Carta,” where the feudal barons fought against King John 
and (he right to life and liberty to be protected and not to be taken 
away, except by the law of the land and the judgment of his Peers was 
the right restricted to free men, not to the villeins and serfs. The 
American Constitution as it fint emerged, as sve all know-, did not have 
the Bill of Rights but it bad a certain curious provision. It said that a 
slave who has run away and is then caught, shall be taken and delivered 
to the master whose property he is; which only indicates that the 
fundamental rights are not some kind of metaphysical absolute jumping 
from the skies, nor do they arise like hlinervas from the heads of legisla- 
tive Jupiters. They arc part and parcel of the struggle of a people, the 
contending classes participating in that struggle and the Ic\'cl of con- 
sciousness of those classes. All these determine what rights are funda- 
mental at a particular stage. Tins obviously means that rights which 
were regarded as fundamental once may cease to be regarded as 
fundamental after efflux of time and changes in the life of the people. 
Rights which were not regarded as fundamental at a particular time, 
may come to be regarded as fundamental at a later stage. -For instance, 
we arc aw’are that in many constitutions of other coimtrics,. the right to 
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work is a fundamental right just as the tight to property is in other 
constitutions. Therefore, our Constitution makers, being aware of our 
popular struggles, in which most of workers and peasants participated 
had, long before the making of the Constitution, themselves laid down 
certain fundamental rights, like the Karachi Resolution on fundamental 
rights of workers, like the Faizpur Resolution with respect to fundamental . 
rights of peasants, namely that the tiller shall own the land. These are 
all rights which were recognised in the process of struggle in order to see 
that the classes which fought may each have their particular content 
given to the concept of freedom. That is why we find that in our 
Constitution, along with Part III, which deals with what may be classed 
conventional fundamental rights, which arc found in various constitu* 
tions, Part IV, directive principles, declared that the rights enumerated 
therein though they may not be justiciable, are ncvcrihcless fundamental 
for the governance of the country. Those arc the words tliat you will 
find. Therefore the question arises, what is fundamental? Is it something 
sacrosanct? Is it something sacred and holy which you cannot touch? 
Fundamental only means the simple and the most general rights. That 
is what is fundamental and it is from this point of view that we must 
approach the whole question. 

My view Is that the majority judgment in Golak case fell 
a prey to what may be described as panic at the imagined prospect of 
a majority in the Parliament thoughtlessly doing away with the 
fundamental rights of the people. I do not think such a distrust of 
Parliament, however unsavoury some of the incidents in Parliament 
may be, such a wholesale distrust of Parliament which comprises the 
elected representatives of the people is either justified or could be 
made the basis of an approach to or interpretation of the Constitution. 
It may be that at a particular time a Parliament may be hasty, it may 
be ill advised, it may be thoughtless. But the Parliament is always 
subject to the control of the people even if it be that for four or five 
years you may find that there is no remedy. But there will be a remedy 
always at the bands of the people. Therefore, my opinion is that the 
majority judgment in Cohk Jfaih's case fell a prey to this fear and thus 
interpreted the Constitution as if the fundamental rights were bars and 
fetters and almost, as if, it was a prison for posterity. Suppose we 
find that we cannot ensure a particular living wage to workers unless 
the right to property in a cerUin way is curtailed, then it is said you 
have got to go back to the people. Then the question arises, under 
what power do you go back to the people? The Constitution does 
not provide for another constituent assembly. A mid-term election 
is no answer. Therefore, all these questions, complicated questions, 
arise, in my opinion, because of the basically erroneous approach. 
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The approach should be that undoubtedly’ certain rights are fundamental 
in the sense that they are most simple and most general and you must 
look at those rights in conjunction with the Directive Principles of 
State Policy which says concentration of capital, production and all 
these things in fewer hands will be to the detriment of the public 
and shall be prevented as far as possible by the State. It may very well 
be that the State organization* and institutions find that a particular 
abridgement of the fundamental rights to hold property may he necessary 
in order to carry out the purposes of the directive principles. The 
doctrine of liarmonious construction b imminently called for while 
dealing with the fundamental rights chapter and directive principles 
chapter. That b so far as the judgment of Colak Jiafh’t case b concerned. 

My own impression b that the provision for amendment of the 
Constitution, namely’, two-thirds majority with the concurrence of the 
State Assemblies is a suflicient guarantee against thoughtless amendments 
of the Constitution or any whimsical abridgement of fundamental rights 
or the vagaries and caprice of a particular majority which may be 
temporary in a particular Parliament. That fear docs not have any basis 
at all in view of the provisions in the Constitution itself. 

That brings me to the last part. There are various suggestions. 
For instance, it is said that article 13 was absolutely unnecessary and that 
it was put there purely as a kind of abundant caution. I think if we 
remember that the Constitution was made by a people whose past was 
slavery, svbose present was freedom and whose future was to be based 
on social justice, if we keep these three concepts in mind, I think 
the position will be quite clear. Article 13 says that any e-risting law, 
in so far as it abridges or Is repugnant to fundamental rights laid down 
in the Constitution shall be void; meaning that on January 26, 1950, 
midnight, a particular provision, like the Emergency Press Act and 
various other oppressive legblations which affect the rights of the people 
would be void. From that day, that particular anti-people oppressive 
law' would cease to be in force. That b the position, and I think 
it is quite erroneous to conclude that article 13 is unnecessary. It 
was put there for a very good purpose. It b to prevent past laws 
which are oppressive from continuing in operation after India became 
free and sovereign and it is also to prevent any vagaries of Patliament, 
which may on one day pass one law, another day pass another law 
repugnant to fundamental rights, without resorting to the procedure 
for constitutional amendment. ' There is a specific procedure, a well- 
known legal procedure, for chan^ng the Constitution. 

I am, therefore, of the opinion that it b a very good thing that thb 
; Convention was organbed ' because I do not believe that the wbdom of 
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judges is a cloistered virtue. It must submit to the criticism of people, 
rude criticism even though it may be, but nonetheless CTiticism based 
upon the consciousness of the casting citizens in India and, there* 
fore, point the way to such remedy and sucli amendments as may be 
necessary. 

1 am wholly in favour of the proposition tlut the Constitution of 
India provides for the concurrence of Parliament and the State Assemb- 
lies as a special procedure for making llic constitutional amendment. I 
have no doubt that our Parliament and tlie Legislatures will be wise 
enough to make amendments only where they find it is absolutely neccs* 
ary in order to see that social progress may take place. If the>' do some- 
thing which is unnecessary- for social progress, then the people of thb 
country have sufficient power in their hands to be able to remedy that 
state of affairs. 

S. S. Khera: The very first thing I would like to say is to 
compliment the organizers on the extremely full and s-aluable documen- 
tation which have been circulated before the Convention. I am sure, the 
others, like myself, who have read it with some care, have found it very 
rewarding. Here we have in one place, may 1 say, everything that 
could be said upon the judgments. The present discuuion is on the 
judgments themselves. It is largely a matter of choice as to which of 
these various points that have been put in the working paper are going 
to be stressed by different individuals. 1 will, therefore, like to compli- 
ment you, Sir, and your organism. 

I believe that we should take our position from what I tliink is a 
fact that Chief Justice Subba Rao’s judgment is today the law of the 
land. There is no getting away from that. Since it is the law of the 
land, the only thing ivhich I am able to add to the valuable list of points 
made are two fatal flaws which I find in those judgments. 

As a citizen, I need a certain degree of certainty about the laws 
which apply to me. This judgment renders the situation completely 
uncertain, uncertain at present, uncertain in prospect. Tjic nearest 
parallel I can think of is the concept which prevails in certain Communist 
States that everything is right, perfect and balanced at one point of time 
and at a subsequent point of time all tlut is considered wrong and 
abolished and something new is devised. I feel for our country, for our 
society, that is not merely bad, that U dangerous. There mmt be a 
modicum of certainty in the law. 

The second flaw I find has been stressed by previous speakers and 
here I am very much on similar ground as Mr. Kunte. There is a fatal 
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internal contradiction in the judgment, quite apart from its merits. The 
judges plead for immutability of fundamental rights, but towards the end 
of their judgment, the majority recognises the need of some method for 
changing, and I believe, if one did a psychological anal)'sis of this, here 
were these unfortunate judges suddenly confronted with a Frankinstein 
monster they had thought of, brought up, or argued up, and something 
which neither they, nor Parliament nor the nation could live with. 
Therefore, it seems to me tliatthcy produced a sort of last-minute escape, 
away from this monster, by saying, well, the Constitution is changeable, 
can be changed, but not in the W’ay you think it can be changed. You 
must think of these ways. And if I may submit, with the greatest respect 
to Chief Justice Subba Rao and the majority, it is dilhcult to find anything 
more amateurish than the suggestions which have been made. They are 
sort of off the cuff suggestions which are thrown olT without any due 
thought. There is no analysis of them. There is no working out of 
the consequences. There is no working out of the details of the 
method as to what it implies. I would submit that cs'ery single one of 
the suggestions that they have made is Impracticable; I leave the legality 
out of it. It is simply impracticable. Therefore, we come back to 
finding a different way. I think the vny Is already available to us. 

\Vhat is my concern, os a citizen? I am concerned with my 
security. Therefore, I welcome a statement of fundamental laws svhich 
preserve to me my security. But I has'e an equal concern with the 
need for reform and for progress. Unless there is reform and progress, 
my children will not be further ahead than I am. And the children of 
the poverty-struck today will be a little further back in the next genera- 
tion than they are today. Therefore, I feel, and 'vhen I say the citizen, 

I do not mean my concern. I mean the concern of 550 million people 
with the need for progress. It is equally true for recognition of the need 
to meet emergencies. \Vhat do you do? We in this country have escap- 
ed conscription. We are very fortunate. Conscription — leave alone 
fundamental rights about property — takes people of certain age groups 
and sends them to be shot. That is an im’aslon of a fundamental right 
but has to be undertaken. If we were attacked, if we came under an 
emergency situation where the national security was so gravely imperilled, 

I Jubraif that we u’uuJd have coTZfcriptioa ia thh couatry. Hosv wovJd 
we bring that about? Would the Supreme Court be the judge as to 
whether there should be conscription or not? I submit — No. 

Thirdly, I submit that what wc have before us is a political, 
social and not a juridical problem. I have listened to the very able 
juridical arguments which have been propounded. Mr. S. K. Das exonera- 
ted Mr. N, C. Chatterjee, for changing from one position to the opposite 



240 


FUNDAMENTAL tUCIlTS AND CONSTITUTIONAL AMENDMEOT 


by pleading that as an Advocate for Ac party, he had to make the best of 
his case in the Court. But Mr. Mani has done the exact opposite. He 
stuck to his grounds being obviously convinced of it. Therefore, I do not 
allow such a simple escape to people who change their minds. 

L. M. Singhvi : If a person has changed his mind, it also means 
that he has been very open-minded. 

S. S. Khera: Yes, and I should say, showing growing wisdom. 
It is an explanation which I welcome and expect because one wel- 
comes advance in the human mind. But I am against the proposition 
that to try and resolve a contradiction, as a %’cry brilliant ex-judge of the 
Supreme Court said, the lawyer is bound to plead differently indifferent 
places. 

Now, coming back to our problem as a social and political one, 
and not a juridical one. I would submit that the Parliament, as we have 
constituted it, as we have just elected it, is the mode of expression of the 
people’s wilt. It is the principal mode of expression of our will. It is 
also our principal instrument for social cliange. NVe really have no other 
principal agencies, tools and instruments except Parliament and the LegU* 
latures. We have others too — gheraos, and the barricades and the rest of 
It, by all means. But these are the principal constituiional ways. I think 
that the people should not and cannot place themselves and their future 
generations as IVards of the Court, rendering to the protector, the 
Supreme Court, the responsibility for looking after our interests. 1 do 
not require the Supreme Court to look after our interests. I shall hold 
my member of Parliament respomible for looking after my rights because 
I elect him. One of the most dangerous situations which can, however, 
occur is when the Legislature begins to doubt itself, the quality of its own. 
Then there is no other way except revolution. 

I think that these value judgments should never be placed beyond 
the people’s own power to change and through their mode of influence. 
It is Parliament that wc can influence and put pressures on. You cannot 
put pressure on, or influence a court of law. It is away from this. 

I liavc a couple of questions and comments to leave my discussion 
with. May I ask the Convention to ponder as to what would have 
happened in 1950-51 if at that time the Supreme Court had struck down 
article 31(A). I submit that sometlung would have given way. The 
social change would have occurred, a way would have been found, the 
Constitution would have been amended, and Supreme Court or no 
Supreme Court, wc would have had the social and economic reforms 
which the circumstances compelled. 
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Secondly, it is very interesting to find as to the trend of alignment of 
vietvs on this issue that is before us today. I have prepared statistics 
on thb, and I find that we are getting sharply divided into two brackets. 
The conservatives stand committed to rely on the protection of the Supreme 
Court. The radicals, Shri Chari and others, tend more and more to rely 
upon other measures, which is Hsrliamcnt. I think that it is dangerous 
to place our future and our safety in the hands of a small group of people. 
The judiciary in India is a pyramidical structure, with a group of few 
men at the top, wielding that particular piece of sovereignty. I think 
it is an advantage, and it is good to keep the power dispersed. I can think 
of no other way under our Constitution and our way of life, than to 
disperse it among all these Legislatures — ^at the Centre and in the States. 
At least here is something where the people can make themselves heard, 
directly or indirectly. 

With that, I think I have Kttle to say except to utter a warning 
that Hitler was not the product of a revolution. He used these processes 
and never had any trouble with the judicial process under his regime, 
nor with the judges which he constituted. 

L. M. Siaghvi: May I draw the attention of the Convention 
to a paper submitted to the Convention by Mr. Mohan Kumaramangalam. 
He is unfortunately not present here but he has made a point which might 
also be taken into consideration, namely, the juxtaposition of the funda- 
mental tights and the Directive Principles of Slate Policy. That of course, 
in one way or the other we have been discussing already, but 1 briefly 
draw youf attention to something that has been mentioned in Mr. Mohan 
Kumaramangalam's paper. He has pointed out the problem of what 
happens when two parts of the Constitution came into conflict, namely, 
in attempting to implement the directive principles in Part IV; the law 
made by Parliament came into conflict with Part III. His answer is 
avoid the problem. Qpoting from Chief Justice Subba Rao’s judgment: 
It will, therefore, be seen that rundamenlal rights are given a 
transcendental position under our Constitution and are kept beyond 
the reach of Parliament. At the same time Parts III and IV 
constituted an integrated scheme, are made so elastic that all the 
Directive Principles of State Policy can reasonably be enforced 
without taking away or abridging the fundamental right.«. 

He goes on to point out: 

But this approach of Subba Rao, C. J., with all respect, is an 
approach of evasion. I say this because the history of the last 17 
years of the svorking of the Constitution provides not a few 
examples of the directive principles and the fundamental rights 
coming Into conflict one with the other. 
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Then he cites a number of cases and also cites a number of 
constitutional amendments which, according to him, were necessitated 
because the Supreme Court gave a superior position to fundamental 
rights and not an unequal measure of attention to the Directive Principles 
of State Policy. He goes on to say this: 

Thus each one of these different amendments can be seen to have 
been brought about because the Court’s interpretation of the scope 
of articles 31 and 31(A) stood in theway of enactment of lav,-s 
necessary for India’s economic development, as envisaged by 
Parliament. Subba Rao, C.J. may have thought that Parliament’s 
view on the socio-economic reform tliat was necessary for India’s 
further economic progress was erroneous, but that surely svas not a 
matter tltat came tvilhin tl»e scope of judicial review or discussion 
but was essentially political. 

1 mention this particularly because he has here discussed the ques- 
tion of Ditcctive Principles of State Policy as conceived in Part IV of the 
Constitution and said that thb conflict has to be resolved. In effect, I 
think, if I may be permitted to interpret his paper, he sa)-* that the 
Directive Principles of State Policy, though are not justiciable, but they 
ate as fundamental as the fundamental rights are. 

I am throwing this into the discussion so that this can also be 
taken into consideration. 

V. G. Ramachandraa: The dbeussion has been with a stress 
on pro^esslve expansion of rights and duties. This progress can 
be achieved even within the ambit of Part HI and Part IV of the 
Constitution which are as it were, the conscience of the Constitution. 
There is no need at all for any amending power over Part III. This was 
in fact visualised by the founding fathers of the Constitution and they 
conceived the rights in Fart III as permanent and sacrosanct, Jawaharlal 
Neliru on April 4, 1947 while proposing tlie adoption of the Interim 
Report on Fundamental Rights stated: 

A fundamental right should be looked upon not from the point 
of view of any particular dURculty of the moment but as something 
that you want to make permanent in the Constitution. 

Mr. J. B. Kripalani, while presenting the report as the Chairman 
of Fundamental Rights Committee adverted to the fact that the rights 
in Part III cannot he restricted except in the manner envisaged therein in 
public interest. Mr. Kripalani’s paper in this Convention sticks on to this 
view and he further stuck to the moral aspect of keeping the rights in tact. 
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The object of keeping these rights in tact had been well stated as early 
as in 1928 by Pandit Motilal Nehru in his Report to the Congress this 
wise: 

It is obvious that our first care should be to have our fundamental 
rights guaranteed in a manner which will not permit their 
withdrawal in a manner under any circumstances. Another reason 
why great importance to a declaration of the rights is the 
. ■ unfortunate existence of communal differences in the country. 
Certain safeguards are necessary to create and establish a sense of 
security among those who look upon each other with distrust and 
suspicion. We would not better secure the full enjoyment of 
religious and communal rights to all communities than by inclu- 
ding them amongst the basic principles of the Constitution. 

This basic concept always was the stabiliser of Indian society from 
the days of Q,ucen Victoria who by her great proclamation assured to 
the diverse communities in India their minority rights. As Granville 
Austin says in his book, InJtan Constihition-^Comer Slone of a /Nation, 
"the case of the commitment to the social revolution Wes in Part III and 
Part IV, in the Fundamental Rights and in the Directive Principles of 
State Policy. These are the conscience of the Constitution. ..India was 
a land of communities of minorities, racial, religious, linguistic and caste. 
For India to become a State these minorities had to agree to be governed 
both at the Centre and Provinces, by fellow Indian members perhaps of 
another minority..." 

The pacification of all minorities into a sense of security against 
possible t)tanny of another minority or majority in power, is the key 
stone of Part III of the Constitution. To disturb this will lead to revolu- 
tion. There w ill be no revolution if Part 111 is treated as In Golak /t'alh's 
case as unamendable. For all the germs of progress are contained in 
Part IV, the Directive Principles of State Policy, on \vhich basis all pro- 
gressive legislations can be drafted within the restrictive clauses con- 
tained in Part III. Part III » really a chapter of restrictions than of 
mere rights. The mistake lies in resorting to amendment of the Constitu- 
tion where easily a statute within the ambit of the restrictive clauses of Part 
III can suffice. Our legislative drafting must perfect itself in this manner 
and not resort to amendments galore. The Skankart Prasad's decision was 
the first error svhich led to this drafting lethargy, on the statute pattern 
instead of the easy devise of atnendment. We had 21 amendments and 
a long list of Statutes, in the I^nih Schedule. This would have gone on 
but for the majority decuion in Golak J'falk's case. The majority opinion 
only attempts to salvage what is left in Part 111 as rights. It 
leaves in tact all the amendments and prohibits any further whittling 



244 nJNDAME:fTAL RIGHTS AffD CONSTTfUTtONAL A11ENT3WENT 

down of fhff rights in the future. It does rot prohibit enlargement or 
clarification of rights in which sphere the principles in Part IV can veil 
be brought in. 

It is said property rights should have been outside Part III. But 
you cannot ignore the fact that it is in Part III and our founding fathers 
deliberately put it in Part III. If you ask by a referendum the people 
in whom ultimate sovereignty tests, as to whether they will like property 
rights to be no more fundamental the answer ivi}] be a clear 'No.* \Vc 
must not confuse a section of urban sophisticated opinion with the 
opinion of the millions of the people in the countryside. 

Gurmolrh Nihal Singh: I speak today as a student and an old 
teacher of Political Science. I do not lay any claims to be a jurist 
and shall not, therefore, enter into any discussion of the juristic 
aspects of the question. 1 would only say in this connection that I agree 
with ihotcjudgo of tke Sopcomc Covet, tvho do not put h Fes{r<cCc*'o 
interpretation’ on any provision in our Constitution but who give a more 
liberal interpretation and take a dynamic view and also take into 
consideration the changing nature and needs of society. I believe that 
both ‘law’ and ‘society' are dynamic and not static. Those who lake a 
static view and would like to make the Constitution rigid and who make 
no adequate allowance for changed conditions, are unwittingly promoting 
the cause of revolution. As has been well said about the British 
Constitution— “it bends but does not break.’’ 

I hold firmly that the Indian Constitution is modelled on the 
British Constitution and the Indian system of Govci-nment is of the British 
ParJiamencary type, which pres-ails not only in countries with unitary 
constitutions but also with federal constitutions, as in Australia and 
Canada. We liavc in this country a ’representative’ form of democracy 
and our Constitution docs not make any provision for, what are known 
as, ‘devices of direct democracy’—nc., Reftrendum, Initiative and Recall. 
Our Parliament sits in two capacities— i.r.. Constituent and l^islative, 
as the Constituent Assembly liad done. The Constitution lays down 
procedure both for amending the Comtitution as well as for making and 
changing laws. After the Consdtudon has been changed in accordance 
with the procedure laid down in article 36B of the Constitution it is the 
amended Constitution which becomes the “Indian Constitution’’ and not 
the Constitution as framed originally by the Constituent Assembly. Some 
21 amendments have already been made by Parliament in the Constitu- 
tion during the last 16 years or so. It » necessary to emphasiae that no 
other body, not even the voters directly, have been given the authority to 
amend the Constitution. The Parliament alone has the authority to do 
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so in accordance with the procedure laid down in article 368, \vhich 
divides the provbions of the Constitution into three categories for purpose 
of amendment. 

There has been a good deal of talk about 'the people’. For our 
purpose, what Is meant really is ‘the voters* or those penons who have 
the franchise. The Constituent Assembly framed the Constitution in the 
name of the people — “\Ve, the people**, as the Preamble begins. But 
then the Constituent Assembly represented a comparatively smaller 
number of persons, who possessed certain property, educational and other 
qualiHcations. It was also elected on the basis of communal rcpresenta« 
tion although only three specific communities were recognised — the 
General (Hindus and others, including the Scheduled Castes, nationalist 
Muslims and nationalist Sikhs— Congressmen), the Muslims (mainly 
representing the All India Muslim League) and the Sikhs. Of course 
since the Constitution of India came into force, we have had universal 
adult franchise and the number of voters or those 'vho possess the franchise 
has gone up considerably. However, at any specific period of time 
it i« the Pacllament that represents and speaks on behalf of the 'people*. 

So far as article 368 is concerned, it is complete in itself. There is 
no article or provision in the Constitution excluded from its purvle>v. 
It is true, that there are persons who hold that there are certain 
“Fundamental Rights” “immutable", “inviolable" and, therefore, not 
subjeettoamendment, although they have been previously amended by 
Parliament, in accordance with the procedure laid do^vn in article 368, 
and, before, 1866, accepted as valid by the Supreme Court. The article 
containing the procedure for amendment docs not contain any words, 
which would indicate that Part III of the Constitution, containing 
fundamental rights, is excluded from its purvimv. 

The present Parliament, elected in February 1967, when the Chief 
Justice K. Subba Rao >vas delivering his judgment. Is fully representative 
and is as competent to amend any part or provision of the Constitution 
as were the previous Parliaments and the Constituent Assembly. Of 
course, every Parliament or Assembly, as pointed out long ago by 
Prof. Dicey, is subject to internal and external limitations. The composi- 
tion of Parliament at any particular time imposes the internal limitation; 
for instance, the present Parliament cannot make amendments as easily 
as the previous three Parliaments could do, on account of the party- 
position in the two Houses of Parliament and the State legblatures. 
Similarly, the composition of the Indian Constituent Assembly represented 
the ‘people*, i.e., persons svho had the franchise and those who elected 
them and the public opinion prc\"ailing at the lime (19^6•50), when the 
Constitution was drafted. Today amendments to the Constitution do not 
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depend on the policy or whims of the Congress. The views of the 
Parliament and of the judges of the Soprerae Court may or may not 
coincide. Whenever the interpretation of a law or constitutional amend- 
ment differs from the intentions of Parliament and a particular provision 
is held invalid, the Parliament, if it considers necessary, can and has 
been amending the law, the amendment or any particular provision in 
such a manner as not to attract the objection of the Supreme Court. 
This has happened several times in the past. The law-making function 
and the power of amending the Constitution belongs only to the 
Parliament and the State Legislatures, as laid down in article 368, 

Some of the participants have quoted the opinions of Jawaharlal 
Nehru and Dr. Ambcdkar, which they had expressed in the Constituent 
Assembly but they do not refer to what they said and did in 1950 
onwards. Most of the amendments to the Constitution were made when 
Jawaharlal Nehru tvas the Prime Minuter. They conveniently forget the 
later views and actions of Jawaharlal Nchni. 

L. M. Singhvi: Statesmen as well as lawyers have a right to 
change their opinions. 

Gurmukh Nibat Singhs Yes, 1 agree with Dr. Singhvi. As a 
matter of fact, we find tltat today members of legislatures change their 
opinions far too quickly and for reasons into which it is not necessary to 
enter here. 

I do not dispute that it is the Supreme Court which interprets the 
laws or a provision of the Constitution or its amendment. For the time- 
being the interpretation or the views of the Supreme Court hold the field. 
But I do not admit that the Supreme Court has the power or right to bar 
this or any future Parliament from changing a law or constitutional 
amendment declared invalid by the Supreme Court. 

Mr. Justice Hldayatullah of the Supreme Court has himself stated 
that the matter docs not end here or that it is closed for ever. Even the 
Supreme Court may itself change the ruling as the present Supreme 
Court has overruled the previous decisions on the point. The composi- 
tion of the Supreme Court changes and with the cliange in judges the 
views of the Supreme Court also change, as has been the case in the 

As the time is almost over I would refer to only one more point. May 
I point out that it is relevant in making changes in the Constitution and 
laws not to lose sight of the Preamble and Part IV of the Constitution. In 
this connection I would like to draw attention to what the Preamble as 
well as the directive principles say:^ The Preamble guarantees liberty 



FIRST BVSIN'ESS SESnON 


247 


of thought, expression, belief and worship, but slgnihcantly, does not add 
“Freedom of Property” or guarantees “Right to or Ownership of 
Property”. The gONTming factor is not, as stated by some articles, 13, 
31 or 32, but the Preamble and the pros'isions contained in Part IV, i. e., 
“the Directive Principles of State Policy”. The general policy enunciated 
is laid do%vn in the phrase “Justice social, political and economic’*. The 
same phrase is to be found also in the Directive Principles of State Polic)’. 
As a matter of fact, opinion has been expressed both by Mr. Justice 
HidayatuIIah as well as Mr. J. B. Rripalant, who svas the Chairman of 
the Committee for drafting of fundamental rights, that it was a mistake 
to include the Right to Property w-ithin Part III — Fundamental Rights — 
as the concept of property has been undergoing constant and even radi- 
cal change. Mr. Kripalani has also admitted that Part III has been 
badly drafted and arranged, implying that they need a drastic change and 
redrafting. Values, which are fundamental could be separated from 
those which are not so fundamental and much more liable to change. 

One final word before I close. If this deadlock between the Parlia- 
ment and the Supreme Court continues, the ultimate way to resoK’c the 
issue would be an appeal to the electorate by holding a General Election 
on this specific issue. But, after all, the present Parliament was elected 
only recently, i. in February-March, 1967, and, in my opinion, is fully 
competent to make whate%'er amendments it may consider necessary. 
Under a Parliamentary System of Govemment, the final appeal lies to the 
electorate. 

L. hL SInghvi: May I request the Chairman, Shri Ashok Chanda, 
to make his concluding remarks. 

Ashok Chanda: At thb late hour, I do not tvuh to take more 
than two or three minutes of your time. It has been a very stimulating 
exercise for which we are grateful to the sponsors of this Convention, 
in particular to Dr. Singh>-L But I am afraid it has led us nowhere and 
we are where we started. There docs not seem to be any possibility 
of reconciling the sharp dilTerences aired. But that Is perhaps imma- 
terial. 

Dr. Singhvi made a point when he referred to Mr. Kumara- 
ssangalasn’s papes tbaV wt shenAd foevn va this seavoa oa the 

link betsveen the directive principles and the fimdamental rights. Mr. 
Chari had posed earlier that if any law were to be made to give shape 
to the directive principles, and if it came into conflict with fundamental 
rights what would happen. The fundamental rights are justiciable, the 
directive principles are not. But I tlunk in a progressive society, we may 
have to infringe or abrogate" the fundamental rights to give shape to the 
directive principles. 
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It has aUo b«n mentioned that both Pandit Motilal Mchni 
who was in charge of drafting the fundamental rights in 1928 and 
Jawaharlal Nehru later had considered them immutable. But tee must 
not forget that the fundamental rights were conceived against the bacb* 
ground then existing. In 1928, India was under British rule and we 
considered that there must be certain rights which must be fundamental 
and immutable beyond the reach of the government to tamper with. And 
even in 1947, we had not quite got over that complex, that apprehension. 
Perhaps when Jawaharlal Nehru and Dr. Ambcdkar spoke in the Const!* 
tuent Assembly, they were still obsessed with the history of the past. 

The courts have held, and I think we should also equally hold, that 
it is not right in interpreting a constitutional provision or any law to 
import into it any views expressed by anyone at the time these enact- 
ments were made, however eminent they might be. 

With great respect to the Supreme Court, I must say that the 
feeling still lingers in the minds of many that ihe majority was influenced 
by the political irutablllty in the country and the recent trends in the 
realisation of the economic and social objectives of the State. Need there 
be any apprehension that a Parliament which has been elected on adult 
franchise tvould not be respotuible, would cease to be democratic and 
tend to be authoritarian brushing aside and subverting all human values? 
IVhat is it that we want as an alternative? A suggestion has been made 
that we might have a Constituent Assembly. Wlio will elect the Cons- 
tituent Assembly? The same people who have elected Parliament. Sec- 
ondly, a Constituent Assembly, as I mentioned earlier, can by a simple 
majority, even a precarious majority, scrap the whole Constitution, 
whereas Parliament is not in a position to do so. Parliament lias to 
mobilize— any party in power has to mobilize — and command a two-thirds 
majority in the House to be able to amend the Constitution. If we hold 
on to the view that the fundamental rights are immutable, like the laws 
of the Persians and the Medes, as Justice Das aptly said earlier, we would 
reach the absurd position that even when the people of the country svant 
certain changes, their elected representatives are not in a position to give 
effect to their wishes. IVhat would be the alternative then? Do sve 
want to face a revolution or do wewant to be able to give the people 
what they want by a process of evolution? I suggest that our Consti- 
tution by prescribing different amending processes has taken care of that 
and there arc no restrictions or limitations on the power of Parliament to 
make constitutional amendments to accord with the moods of the people 
and to meet their needs from time to time. 

I do not svant to take any more of your time. There wdll be more 
points developed in the course of our continuing discussions. But 1 
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personally see no solution. The judgment of the Supreme Court is the law 
of the land at the present moment and nobody, not even Parliament can 
set it aside. But I do not think that the suggestion of someone, who was 
called the marginal judge yesterday, that a Constituent Assembly should 
be set up and it should liave greater powers than the authority which 
cteated it is the answer. We have to find some other solution. With 
thanks to you all, I close the morning session. 

L. M. Siaghvi: A very hearty vote of tlianks to the Chairman 
and the members of the Presidium Panel. We may adjourn until 3 p.m. 
today. 



Second Business Session 

Subject: Nature, extent and limitation on the Supreme Court’s power 
of judicial review with particular reference to constitutional 
amendments and the doctrines of Stare Decisis and Prospective 
Overruling. 

Chairman: Mr. N. C. Chatterjec, M.P. 

Raporteur: Dr. C. B. Agarwala 

L. M. Singhvi: The business session this morning kept us pre- 
occupied with the not so legal aspects of the matter. We discussed social 
philosophy, wedisoussed intec-telationsHips of directive principles with 
fundamental rights, and as hfr. Asok Chanda pointed out, now we are 
delving into a realm which is more judicial. As you know, the subject of 
the discussion this afternoon in this third session of the Convention is 
“The scope of judicial review and the doctrines of stare decisis, prospective 
over-ruling and acquiescence”. 

G. G. V. Sabba Rao: I 'agree with the observation that the 
substantive power of constitutional amendment is to be sought only in 
article 369. No doubt it was argued that the procedural part only is in 
article 368 but not the substantive power of constitutional amendment. 
That was the argument which prevailed no doubt with the majority in 
Co/flA AtftA’i case. But I would submit that the earlier view propounded 
in the decision in Shankari Prasad’s case that the substantive power also 
was in article 368 itself is a sounder vimv which may be accepted. But 
even though the majiwity have come to the conclusion that the sub- 
stantive power is to be sought elsewhere, practically they have come to 
the same conclusion though by another route. Even though it has to be 
sought in the residual power, it is again with Parliament. So whether 
article 368 itself Is giving that power of constitutional amendment to the 
Parliament, or whether the power ts given by the residual article, it is the 
same thing. The conclusion is the same but it will not solve the problem. 
Whether the power is subject to any restrictions in other parts of the 
Constitution, that is the principal question. So, while I agree that the 
power is to be traced to article 368 itself, and need not be sought else- 
where, that will not conclude the cpiestion. We have still to find out 
whether article 13 contains a restriction on article 368 and it svas 
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there Justice PatanjuU Sastri niled in the earlier cate that because there 
is a ccuQict bettveen article 368 and article 13, he was prepared to in\'oi:e 
what be called the rule of harmonious interpretation. He said that ‘law* 
does not include ‘consiitutiorul law* in article 13, cl. ^2). But the 
majority now have concluded that there is no conflict at all between 
article 363 and article 13. Therefore, there is no need to invoke the 
rule of logical interpretation and that they arc prepared to supply 
the rule of grammatical interpretation and include constitutional 
law, which is the end piroduct of the exercise of constituent power, in 
‘law* as used in article 13(2). So ‘law* Includes, according to the 
majority, 'constitutional lasv* also, but a way out has • been shown fay 
the majority- judgment itself when the judges were pressed with the 
question, “How are we to abrogate or to modify or curtail the scope of 
these fundamental rights, ifit becomes n ec es s ary to do soandif there is 
no such p>owcr in Parliament?** The observations in regard to this 
question would appear to be chiter iicta. Even If these ehlter dieia were 
not there, we might well have come to the same conclusion. The learned 
judges pointed out that no comtitutional law’ can abrogate or modify 
Part in. But if )*ou are able tu give a eonstlrutlonal &ct the judges 
are prepared to embrace it, and that constitutional fact tnll not be in 
any manner capable of being struck down, because article 13 will apply 
only If tboe is a la>v, svhether it is a constitutional ]a^v or otherwise. Ihe 
constitutional fact is that the Constitution has been amended in a particular 
way. If that is done by Parliament, it will become la%v, although it may 
be constitutional law pvused in the exereise of constituent pwwer. So it 
should not be done by Parltameni but must be done by somebody else. 
It may be by a constituent assembly, according to one sugge sti on. It 
may be by a referendum to the people. Suppose by a referendum to the 
people we are able to give such an amendment, no Court can say It is a 
law because law must be through a l^islative body. It is not a constituent 
power which could be described as a legislative power, ^\’hethe^ a 
constituent pmrer is l^islative power or not, is not a question which can 
be answo-ed in the abstract. kVho is exercising that constituent power? 
That is the question wWch we have to ask. If that constituent power is 
given to a legislative body, it will be only legislative power. ^VTicn sve 
expotznd tie Consvtution, hv n-ould be giving various nasies to various 
typo of legislatu’c pmver. We may call one pou-cr a police power, 
another power the power of eminent domain, another a taxing power, 
and still another we may call constituent power. Tliat is only for 
purposes of analjais, for p ur poses of lacilit)' of expression. But its essence 
is the same. A constinient power, which b given to the lcgislatis*e body, 
will become only a legislative power. Tbercforc, the majority are not 
prepared in their latest decision to accept the argument that a constitu- 
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tional amendment must ncccssariiy be regarded as something other than 
law. It depends upon the nature of the constituent power. ^Vhe^c 
exactly is it located? If it is given to a legblative body, it must be 
treated only as a legislative power. So whether it is Shankari Prasad s case 
OT Goiak path's case, this consUtutnt power is located only in Parliament. 
According to the latter case, it is a limited power for article 368 is 
controlled by article 13. Therefote, what they are saying is “give us a 
constitutional fact. Please do it by referendum or please do it in some 
other svay”. That is only an obiter dictum but that is the suggestion which 
has been given to us and if it had not been given by the Supreme 
Court, perhaps wc would have given a suggestion here in this conference 
room on the same lines. 

So let us consider the real essence of this decision. ^Ve must present 
the amendment as a constitutional fact and not « constitutional law. 
In that way only will we be able to amend Part III without conflicting 
with the Constitution. 

S. L. Chibber: I am very happy that this discussion suggests 
very forcefully one thing, i.<., that democracy is at work. Apart from 
this aspect of the matter, I feel that the trend in svhich the discussion 
over Goiak Nath't case has taken place discloses rather a retrogressive step. 
I say this, because in 1942 I was associated with the freedom movement. 
At that time, since the Government was in the hands of foreign 
people, we all cried for fundamental rights, because our liberty was 
curbed. We all talked of civil liberties, and, if I might say so, those 
fundamental conceptions were later on in the Constituent Assembly given 
the shape of fundamental rights. There are so many speeches in the 
Constituent Assembly which have been read out to support the view that 
fundamental rights are really fundamental. Thus, the earlier swing in 
public opinion was in favour of fighting for fundamental rights. 

Subsequently, those very people, tvho talked of civil liberties, and or 
fundamental rights, came into power. They felt that fundamental rights 
were to some extent standing m the way of working the Government 
macliinery according to their way of thinking. This second swing took 
place when they felt that they were to do away with certain property 
rights, generally termed ‘zamindari rights’, and took to amending the 
Constitution for the purpose and made twenty one amendments so far. 
The cases of Shankari Prasad and S<^an Singh were decided by the Supreme 
Court declaring these constitutional amendments valid. Those who 
thought that their fundamental rights were being curbed by these consti- 
tutional amendments made repealed protests. All their talking \vas in 
favour of the preservation of fundamental rights. 

Then came certain other events: the Chinese invasion, the Indo- 
Paklstan war and consequentially the suspension of civil liberties by 
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means of the Presidential declaration of Emergency. Then again people 
talked in fawnr of fundamental rights and against curbing of the funda* 
mental rights. In the wake of these developments came the decision in 
Golak wVafA’j case. 

This is the third swing in public opinion, that is, if the fundamental 
rights cannot be changed or abridged by means of constitutional amend- 
ments some administrative diflicultics might arise. It is said tliat there 
might be some lacuna in fundamental rights and even those lacuna cannot 
be filled up if the power of amendment is not there. This suggestion is 
purely hypothetical. If anybody’s apprehension is that in case of emer- 
gencies or other situations of similar type the fundamental rights svill stand 
in the way of administration, they should remember that the ‘Emergency’ 
pro%’Isions of the Constitution would not let such an eventuality arise. 

Well, if we analyse who were the people who talked most eloquently 
against Golak Xalh's cate, talking entirely for myself, I think it is the 
Government benches ivho really fclt perturbed tliat possibly Golak Xath’t 
decision created an hindrance in the way of future legislation and possibly, 
therefore, if any further curtailment or abridgement of fundamental rights 
is necessary, then that cannot be carried out. I would only say that 
before one really feels any apprehension he should go through the chapter 
on fundamental rights and see what it contains. It contains our cherished 
ideas, our cherished freedoms. And if any judgment has gone to preserve 
it, there is no necessity at all to get perturbed. 

Talking about the discussion as to what should be done if there was 
any necessity to abridge fundamental rights by constitution amendment, 
some suggestions have been mooted, <*./., making a reference to the 
Supreme Court; Parliament’s power to act in the nature of a Consti- 
tuent Assembly; Supreme Court’s power of prospective over-ruling; 
and a referendum. Since the time allotted at my disposal is short, I 
shall barely touch on these subjects. It has already been expressed by a 
previous speaker that the power of making a reference to the Supreme 
Court is inadequate, the main reason being that it svould only be an 
opinion and the judgment tn Golak AaMV case would still hold the field 
as the law. There is nothing strange in the doctrine of prospective overru- 
ling. Nobody need feel perturbed about the adoption of this juristic 
tfeeoy because a practical v^e^r of the case has beea taken by the Courts 
Since two decisions of the Court were already in the field, Skankari PTosad" s 
case and Sajjan Singh’s case, and the Supreme Court was about to take the 
view that the earlier view was wrong, they took a practical step so that 
the earlier constirutional amendments which have been passed and the 
changes which have taken place may not be disturbed by means of the 
decision in this case. \Vhcn it was said that there are American prece- 
dents justifying the adoption of the prospective over -ruling another 
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speaker expressed the view that American decisions have no application 
to the cases in India because the situation is entirely dlfTercnt. I may say, 
with respect to that honourable speaker, that we have borrowed heavily 
from American jurisprudence: The courts have considered themselves 
free to consider all juristic principles available to them. In one case a 
reference to even Sanskrit texts was made by the Supreme Court and 
Justice Mahajan then observed tlxal he would seek light from whatever 
source it might come to him. Therefore, there should be no hesitation 
in drawing upon American principles or in drawing upon principles of 
law followed in other countries and so far as principle of prospective 
over-ruling is concerned, there is nothing that should perturb anybody. 

Now about the position of fundamental rights after the Supreme 
Court decision in Golak it Is a very simple matter. \Vhcn 

5Aani:arj Prararf’j case held the field, it was the decision of the Supreme 
Court. 'TheSajjan Singh case which came later on is again the judgment 
of the Supreme Court. The deemon in Golak Xatk's case is also the 
judgment of the Supreme Court. If eleven judges is this case felt the 
necessity of reviewing the earlier decisions you might envisage a necessity 
when 13 judges might review the judgment of the eleven judges* Bench. 
All that would be necessary when such a situation comes up is that pub- 
lic opinion might require tliat more judges be added to the Court and 
they might in their mature wisdom recotaider their decision in Golak 
Nath's case. That is about tlie real position In the matter. 

Before I conclude, I would say that the subject is to be discussed 
within the framework of the Constitution. Keeping in view the accepted 
principles of jurisprudence, nobody need hardly feel perturbed that 
judges legislate. Judges arc known to legislate by means of interpreta- 
tion. The regular legislation is in the hands of the legislators but judges 
do, by means of interpretation, in a sense legislate and that power of the 
judges, that right of the judges, is well recognised. So far other politi- 
cal theories and juristic principles have been discussed in a detached 
manner and torn from the context of the Indian Constitution. They have 
absolutely no bearing on the question, save that we are concerned svith 
them in the functioning of a democratic republic. 

Ultimately, coiutitutlons arc studied in the light and in the back- 
ground of accepted constitutional principles. Therefore, I will say a 
constructive approach to the quesUon would be to study the whole ques- 
tion in the light of our Constitution, accepted juristic principles and the 
decisions of the Supreme Court. The Supreme Court can reviesv its 
earlier decisions when in the view of the Court it is necessary to do so. 
All that is needed is another case which would analyse the implications 
of this case. 



SECOND Ef S1SES$ SESSION 


255 


T. K. Topes Although we arc discussing in this session judicial 
rcvicsv, s/flre decisis and prospective over*ruling, I svill restrict my 
observations only to judicial review; how our Supreme Court has 
reviewed its earlier Judgments up till now, the trends that have been seen 
in the Supreme Court’s decisions, and what would be the solution to the 
present difllculty. I have reftrred to the famous observations of Afr. 
Justice Holmes as regards the interpretation of Constitution. “Great 
constitutional provisions have to be adminutered with caution. Some 
play must be allowed for the joints of the machine and it must be remem* 
bered that legislatures are ultimately ihe guardians of the liberties and 
the welfare of the people in quite tas great a degree as the Courts.” This 
was said by a judge of the Atncrtcan Supreme Court. 

When We were drafting out Constitution, Sir B. N. Rau had gone 
to the U.S.A. in order to consult legal opinion there as regards the nature 
of fundamental rights. We have on authority that when Sir B, N. Rau 
discussed the matter of fundamental rights, the late Mr. Justice 
Franifurtcr, who was a great champion of fundamental rights in America, 
advised Sir B.N. Rau not to include the ‘due process’ clause m the Indian 
Constitution. He said inclusion of 'due process’ clause in the Indian 
Constitution will give very wide powers to the judiciary or judicial review 
with the result that the Constitution will be full of many difficulties. 
When the question came as regards judicial review, it was said that 
Justice Frankfurter thought the judiciary, as far as possible, should 
not Interfere in legislation. WTien the question came as regards certain 
freedoms being accorded preferred position as they are called ir 
America and certain other freedoms being ordinar>' freedoms, Justice 
Frankfurter advocated judicial self-restraint, a point of view which all 
judges should remember. 

If we look to the Supreme Court and the history of the Supreme 
Court in India, the Go/ak Nath judgment appears to be the culmination 
of a particular trend seen in a particular judge who W'as ultimately in a 
position to influence the whole Court. 

So far as the right to property is concerned, the Supreme Court had 
consistently taken a broad view. Right from Kockunni’s case omvards, an 
attempt naf made by the Supreme Court to safeguard the right to 
property to the utmost extent. If you turn to earlier judgments of the 
Supreme Court you svould Bndthat the Supreme Court refused to correlate 
articles 21 and 19. IVhen attempts wctc made to relate them Chief 
Justice Kama pointed out that article 21 is not controlled by article 19. 
It was Mr. Justice Subba Rao, who, for the first time laid down in 
AocArmniV case that the right to property is controlled by article 19, and 
this construction started a new phase in the history of the Supreme Court. 
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From Ab«A«nni’j case we come to various stages. Although Parlia- 
mcnt has said that adequacy of compensation cannot be questioned in 
any Court of law, in the Vd^ractlu's ease the Supreme Court said that we 
know that we shall not be able to challenge the adequacy of compensa* 
tion but w hether the compensation is illusory or otherwise, is for us to 
decide, and if the compensation is illusory, the Legislature has committed 
a fraud on the Constitution. Then came the Golak ^'ath case. Therefore, 
as far as right to property is concerned since AocAi/nnrj case, there was 
definitely a trend seen in the Supreme Court to protect right to property 
by some means or the other. In Kochunni’s case they started by correla- 
ting article 31 and 19. In Vajtartlu's case they said it is illusory compen- 
sation they question and now in Golak A'ath’s case they come to the 
conclusion that you cannot amend fundamental rights at all. 

lYhereas in respect of other fundamental rights, it has been main- 
tained that the Supreme Court has been guarding our fundamental rights, 
but my submUsion is that the Supreme Court tvas sot as careful of other 
fundamental rights as it was in the sphere of right to property. 

Let us take Makkan Singh's case, which all of us know fully well. 
With the proclamation of Emergency our fundamental rights under 
articles 14, 19 and 21 together with the right to move any court under 
article 32 or 226 were suspended. An attempt was made to move the 
Supreme Court under S. 491 oftheCr. P.C. Here was an opportunity 
for the Supreme Court to protect the fundamental rights to life and 
liberty svhich is more important right than the right to property by re- 
sorting to S. 491 oftheCr. P.C. It is part and parcel of our existence, 
of our own making than the right to property. But the Supreme Court 
took the view that as a remedy under the Constitution is suspended by 
implication the remedy under S. 491 of the Cr. P.C. is also suspended. 
The implication was extended for the purpose of denying the fundamen- 
tal right to life and liberty. This shows that the Supreme Court has come 
to make a dbtinction between fundamental rights of lesser significance 
and fundamental rights of more significance and in the Court’s estimation 
the right to life and liberty is not that much fundamental as the right to 
property appears to be. 

Having set this background, I consider the question whether Golak 
Jfalh's case should remain law? Of course it is always open for the 
Supreme Court to review its own judgments. 

A reference was made by Air. N.G Chatteejee, festerday, that atidec 
article 143, advisory opinion of the Supreme Court should be obtained. 
\S’ith great respect, I would submit that this will not be possible. Even 
if you refer to the Supreme Court under article 143, the Supreme Court 
is not bound to give its opinion. ^Vhether or not to give opinion is left to 
the discretion of the Supreme Court. That is what article 143(1) sa)-s. 
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Secondly, it is not yet clear whether an advisory opinion can over- 
rule a decision of llic Supreme Court. Although in the Special Reference 
in the U.P. Legislature and the Allahabad High Court case the Court 
considered the case of Sharma and expressed view against it. 

But it ^\'as on the grounds altogether dHTcrent from M.S.M. Sharma's case. 

It is to be considered how the posver of review can possibly be 
exercised in order to do away with the mischief of Colak Ji'alk’s case? 
Tlicrc arc two wajs of doing it. One sray u'ould be to amend article 3G8 
and confer power on Parliament to amend the fundamental rights. Then 
that particular amendment is bound to be challenged before the Supreme 
Court giving it an opportunity to review. 

The other svay to review judgment would be to send another case 
or petition before the Supreme Court without going through the formal 
amendment of the Constitution. I personally would like this method to 
get review of the judgment rather than make an amendment to the 
Constitution for the simple reason that the Supreme Court would then 
realize that the A'ulA case has created so many problems. I will 
mention only a few of these problems. 

Take the case of the Constitution Ninth Amendment. It allowed 
Berubari Union to he transferred to Pakistan. In the majority judgment 
in the Colak 2\'alh case it is said that only 1st, 4th and 17th Amendments 
are valid. According to my interpretation the Ninth Amendment so 
far as it allowed Berubari Union to be transferred to Pakistan, denied the 
right to property to the citizens who are in Berubari Union. With the 
result the Ninth Amendment is unconstitutional and Berubari Union 
cannot be transferred at all. 

As an another illustration take the case of reservation of seats for 
Scheduled Castes. The reservation is being done for the last twenty 
years. In 1970 probably again we may be faced with the problem of 
extending the period of reservations. (This has already been done — Ed.) 
If we extend the period for making reservation by amending the Constitu- 
tion, it is possible for some one to challenge that amendment on the 
ground that it contravenes article 14 or article 15 or article 16. 

The abolition of Privy purses is a controversial issue. The svord 
‘guaranlce’fis . used in article 291 which says “A sum that is guaranteed 
to the Princes...." If by amendment of that particular article the word 
guarantee is deleted a view might be taken that it deprives the Princes of 
their right to property as such and can be challenged as being un- 
constitutional in the light of the Golak Jfatk case. 
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From Kochunnt's case we come to various stages. Although Parlia- 
ment has said that adequacy of compensation cannot be questioned in 
any Court of law, in the Vajtartlu’s case the Supreme Court said that we 
know that we shall not be able to challenge the adequacy of compensa- 
tion but whether the compensation is illusory or othenvisc, is for us to 
decide, and if the compensation is illusory, the Legislature has committed 
a fraud on the Constitution. Then came the Colak case. Therefore, 
as far as right to property is concerned since ICochunnrs case, there was 
definitely a trend seen in the Supreme Court to protect right to property 
by some means or the other. In Kechunm's case they started by correla- 
ting article 31 and 19. In I’igrartlu's case they said it is illusory compen- 
sation they question and now in Golak Xalh's case they come to the 
conclusion that you cannot amend fundamental rights at all. 

Whereas in respect of other fundamental rights, it has been main- 
tained that the Supreme Court lias been guarding our fundamental rights, 
but my submission is that the Supreme Court was not as careful of other 
fundamental rights as it was in the sphere of right to property. 

Let us take Mikhan Sindh's case, which all of us know fully well. 
With the proclamation of Emergency our fundamental rights under 
articles 14, 19 and 21 together with the right to move any court under 
article 32 or 226 were suspended. An attempt was made to move the 
Supreme Court under S. 491 of the Cr. P.C. Here was an opportunity 
for the Supreme Court to protect the fundamental rights to life and 
liberty which u more important tight than the right to property by re- 
sorting to S. 491 oftbeCr. P.C. It u part and parcel of our existence, 
of our own making than the right to property. But the Supreme Court 
took the view that as a remedy under the Constitution is suspended by 
implication the remedy under S. 491 of the Cr. P.C. is also suspended. 
The implication was extended for the purpose of denying the fundamen- 
tal right to life and liberty. This shows that the Supreme Court has come 
to make a distinction between fundamental rights of lesser significance 
and fundamental rights of more significance and in the Court’s estimation 
the right to life and liberty is not that much fundamcnUil as the right to 
property appears to be. 

Having set this background, I consider the question whether Golak 
KatiCs case should remain law? Of course it is alsrays open for the 
Supreme Court to review its own judgments. 

A reference svas made by Mr.N.C. Chatterjec, yesterday, tliat under 
article 143, advisory opinion of the Supreme Court should be obtained. 
AVith great respect, I would submit that this will not be possible. Even 
if you refer to the Supreme Court under article 143, the Supreme Court 
is not bound to give its opinion. ^Vhethe^ or not to give opinion b left to 
the discretion of the Supreme Cbuff. That b what ardde I43(Ij says. 
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Wc liavc got to see, wliat exactly is the question that we are decid- 
ing? Arc sve deciding what the fundamental rights are and what their 
nature is? \Vhat exactly do we mean by the word that they arc funda- 
mental? How fundamental are they? Or, as some people said, are some 
rights more fundamental than the others? 

The first observation whicli I have to make is that so far as the 
rights arc concerned, the declaration of wlut may be called rights is not 
enough unless a remedy is provided. That remedy Itas been provided in 
article 226 and above all in article 32. In order to contrast the differ- 
ence between sv hat may be called pure right without remedy, I might 
read article 17 which in effect says: ‘UntouchablUty has been abolished 
and its practice in any form b forbidden and shall be an offence punbh- 
able by law.* Unless there was a lasv made there will fae no punuhment 
resulting from the prescription of article 17. And if there b a law,' then 
article 17 may as well not have been there. Therefore, it is a case of 
bare declaration of right without remedy. But so far as the abolition 
of untouchabilily is concerned, it b already adequately provided In 
article 15 (2) whidt prohibited discrimination on account of religion, 
race, caste, sex, place of birth or on any of them. 

I will take the other aspect. Take article 32, for instance. In the 
judgment under discussion a point svas made, but not adequately. That 
is, all these constitutional amendments ts'ere passed by a two-thirds 
majority in the Parliament. In fact, as far os 1 remember, the States’ 
approval was secured for these amendments. The objection was raised 
during the course of the argument that the Parliament by abridging the 
right to property by tvay of constitutional amendmeat has practically 
affected the jurbdictlon of the High Courts and the Supreme Court, and 
since they have curtailed the powers of the High Courts and the Supreme 
Court and there being no ratification of the States thc)' are uncoostitu- 
tloiul for not complying srith the requirements of article 368. As a result 
the position of the right to propertj' became a remedy without right. 
Earlier I cited article 17 as a case of a right wthout remedy. Nmv, I 
am going to deal with the other side of the case, that is, a remedy with- 
out right. 

It may happen that all the rights are token away by constitutional 
amendments keeping intact article 226 because article 226 could only 
be wiped out of the Constitution by securing the ratification of not less 
than one half of states. It would be the case of an availabilit)- of remedy 
while the right has gone away. Thb is as meaningless as a right ^vithout 
remedy. Therefore, the submission which I am making before j-ou is 
that the declaration of the right as well as the remedy b the hard core of 
that right. 
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Taking these problems into consideration I say the CoM Xalk 
judgment has opened a Pandora's box. The Supreme Court never 
thought tliat it svoutd create aU these problems. Therefore, I personally 
think that the earliest opportunity svould be svclcomed by the Supreme 
Court itself in order to review its osvn judgment and see that whatever 
has been done by the Golak Ncih case is set aside. 

Therefore, my liumble submission to this Convention is that article 
368 may be amended if tliat is necessary. Ultimately it is the Supreme 
Court which has the power to review its pronouncements. Just because 
Parliament has power to make law under Entry 77 in respect of the powers 
of the Supreme Court, the Constitution should not be amended saying that 
the Supreme Court shall not have powers to decide the validity or other* 
wise of these amendments made by Parliament. Parliament should not do 
that. Otherwise that will also be challenged before the Supreme Court. 
So let us amend article 368 only, if it is needed. That real solution to 
the whole problem will be the review by the Supreme Court of its own 
judgment. Luckily in the Btn^al Immunitj/ case it is laid dosvn that the 
Supreme Court is free to over*ruIe its own earlier judgment, and I am 
sure that they will eventually over-rule the Golak Kath cm. Thinking 
that it is diOiculc, it is pointed out that there should be an addition of 
two mote judges to the Supreme Court. In my view it is not necessary 
because a Bench of eleven judges » adequately competent to over-rule 
the judgment of eleven judges. 

R.M. HajarBavls: Tlie first obsers-ation that I make is that 
our Constitution begins with the Preamble which is historically inaccu- 
rate, legally untenable, but politically well justified. It says, "We 
the People of India.” In fact the “People of India” never resolved. 
That is a historical truth. Some say, one of them being Mr. Setalvad, 
the legal power of the Constituent Assembly is derived from the India 
Independence Act. Some have denied this and said that such a po^vcr 
is inherent in ourselves. In any case, the power svas not expressly given 
by the people of India. However, politically considered the power has 
been given by the people of India, because after it was framed, the 
Constitution was accepted by everybody, by every party in India and 
everybody in India decided to work the institutions created by this 
Constitution. Therefore, we have got to see what exactly was done 
here. At present, in this discussion, we are concerned with Part III. It 
has been variously stated that In Part III, certain rights have been 
created in favour of the citizens and non-citizens, IVhereas Mr. Rama- 
ebandran took the view, and I am iaclioed to agree with him, that these 
are not rights but restrictions on the authority vested in some of the 
organs which the Constitution created, namely, the Legislature, the 
Executive and the others. 
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or 30 years, these words will assume new meaning. Is it necessary to 
change the meaning? I submit, no. TTie meaning changes with the 
change of time and circumstances. Mr. Khera then referred to conscrip- 
tion as a ground justifying restrictions or curbs on the fundamental 
rights. May I tell him that in spite of the fact that there is a Bill of 
Rights in the American Constitution, there is conscription. There arc 
people who object to conscription and suflCT penalty for objecting to it. 
Therefore, whether or not there is a Bill ofRights conscription will always 
be there. I do not conceive that the Courts will deny, in the case of an 
emergency, any power that the State would require. For instance, if 
a house is on fire and a neighbouring house is likely to catch fire. 
You can pull that house down then and there. You do not have 
to go through the proceedings under the Land Acquisition Act. 
If in a war the forces have got to take shelter in a house In order 
to fight w.ir, again you do not have to approach the land acquisition 
officer saying that I will pay compensation and only on his order take 
shelter. Similarly, if there is a saboteur operating behind the defence 
lines he will be shot dead without any kind of reference to criminal 
proceedings. So the ordinary power is always outweighted in order to 
meet any kind of grave danger. 

But what is trying to be doneby whittling away the fundamental 
rights is the s'esting of extraordinary power in the executive of the country. 
Please remember this that in this country sve have a parliamentary exe- 
cutive. Instead of the legislature dominating the executive, the executive 
dominates the legislature. There is nothing which the legislature will 
deny to the executive. Please also rcraember that no proposal involving 
money can go before a Parliament unless it is on the recommendation of 
the President, which means the executive. Today we find the executive 
seriously concerned, excited, exercised about this judgment just because it 
has reduced the power of the executive considerably. 

Now, I will take the very example which fell from the Chairman 
last evening namely he wanted certaio lands to be acquired for rehabilitat- 
ing refugees. It is an excellent purpose, a purpose for urhich every paisa 
ought to be found, every kind of eflbits ought to be made and, if necessary, 
a nesv la^v ought to be made and enforced. But the experience has been 
that once such a law is made it is not the big man’s land but the small 
tenants’ land which is acquired. ^Vhat would I do in a case like this? 

I would certainly pay him full compensation and at the same time intro- 
duce a capital gains tax and get all the money from him if it is undeser- 
ved one. Otherwise what is happening so far as the fundamental rights 
arc concerned? They belong to the big corporations and big land owners. 
They arc not effectively exercised by small people and in order that they 
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In Britain there are no guaranteed fundamental rights. There 
is only remedy. The remedy U habeat corpus. No one’s freedom is 
guaranteed. But there is the remedy. The remedy itself tvorfcs. 

The question tliat we have to consider is whether the right remains 
if the remedy of judicial review is taken away. At this stage I advance 
one proposition for your conrideration. A federal constitution is a consti- 
tution of limited legislatures — irrespective of the fact whether it provides 
for fundamental rights. In other words, in a federal constitution you 
cannot dispense with the power of judicial reviesv. But what lias been 
done by these constitutional amendments made so far by our Parliament 
is the curtailment of the rights. No court has inquired into the extent 
to which the right has been cut away or reduced. The operative fact 
in all these constitutional amendments is that judicial review has been 
completely blocked in respect of certain. rights . 

I would like first to consider, whether the removal or exclusion of 
judicial review in thb way was done legally and whether it could possibly 
be done. If the Supreme Court has held that they have the power and 
jurisdiction to consider, in spite of all the constitutional amendments, os to 
what the nature of those amendments are then, I submit, to that extent 
judgment of the Court would be right. 

Whenever limitations arc placed by the constitution on the legisla- 
ture, there can be tto question of excluding the jurisdiction of the courts to 
scrutinise and examine whether the legislature has acted within the consti- 
tutional limitations. That can never be done. In so far as the amendment 
purport CO override consdtutionat limitations, I submit, that the judgmetir 
of the Supreme Court in Golak Xotk's case is quite right. 

I come to the difficulties pointed out by Mr. Khera which result 
Ccom the Golak JValh case. He said the law should be certain. I entirely 
agree with him. I regard the fundamental rights very important because 
they are the frame of reference with reference to which and the scale on 
which every law ought to be judged. If Mr. Khera concedes to the legisla- 
ture the power of amendment then the enquiry which he svas making— 
\Vhat of the fundamental rights, thb week? would as well be present in 
such a case. The question is not what the law is thb week but how the 
laws change. What is the latest position in fundamental law or in the 
fundamental rights? I suggest to those of us who beUeve, that there must 
be constant frame of reference of values, or to take an expression used by 
Mr. Ayyangar, “judgment values”, that the scope of the concepts or 
words go on changing from time to time. As to the equality clause in the 
American Constitution once the United States Supreme Court had said 
that “equal but separate” satbfy the equality clause. Today it does not 
say so because of the changed circumstances. It is possible that after 20 
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or 30 years, these words will assume new meaning. Is it necessary to 
change the meaning? I submit, no. The meaning changes with the 
change of (tme and circumstances, Khera then referred to conscrip- 
tion as a ground justifying restrictions or curbs on the fundamental 
rights. May I tell him that in spite of the fact that there b a Bill of 
Rights in the American Constitution, there is conscription. There arc 
people who object to conscription and lulTer penalty for objecting to it. 
Therefore, whether or not there is a Bill of Rights conscription will always 
be there. 1 do not conceu-c that the Courts will deny, in the case of an 
emergency, any power that the State would require. For instance, if 
a house is on fire and a neighbouring house b likely to catch fire. 
You can pull that house down then and there. You do not have 
to go through the proceedings under the Land Acquisition Act. 
If ina\s-ar the forces have got to take shelter in a house in order 
to fight w.ar, again ^xju do not luve to approach the land acquisition 
ollicer saying that 1 will pay compensation and only on his order take 
shelter. Similarly, if there b a saboteur operating behind the defence 
lines he will be shot dead without any kind of reference to criminal 
proceedings. So the ordinary power b always outweighted in order to 
meet any kind of grave danger. 

But what is trying to be done by whittling away the fundamental 
rights U the vesting of extraordinary power in the executive of the country. 
Please remember thb that in this country we have a parliamenury exe- 
cutive. Instead of the legislature dominating the e.xecutive, the executive 
dominates the legislature. There b nothing which the legislature will 
deny to the executive. Please also remember that no proposal involving 
money can go before a Parliament unless it b on the recommendation of 
the President, svhich means the executive. Today we find the executive 
seriously concerned, excited, exercised about thb judgment just because it 
has reduced the power of the executive considerably. 

Now, I svill take the very example which fell from the Chairman 
last evening namely he wanted certain lands to be acquired for rehabilitat- 
ing refugees. It b an excellent purpose, a purpose for which every paisa 
ought to be found, every kind of efforts ought to be made and, if necessary, 
a new law ought to be made and enforced. But the experience has been 
that once such a law b made it is not the big man’s land but the small 
tenants’ land which b acquired. kVhat would I do in a case like this? 

I would certainly pay him full compensation and at the same time intro- 
duce a capital gains tax and get all the money from him if it is undeser- 
ved one. Otherwise what is happening so far as the fundamental rights 
arc concerned? They belong to the big corporations and big land osvncrs. 
They arc not effectively exercised by small people and in order that they 
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are exercisable by the peopJe there sbowJd be a healthy check on the 
executive. For that, 1 suggest, fundamental rights shoiiUl not be touched 
at all. 

Then I may merely remind you that it was possible for us without 
the First Constitutional Amendment to sustain agrarian reform legislations 
in spite of article 31 ( 1). We argued the ease before the Nagpur High 
Court and we could satisfy the conscience of the Court that the compensa- 
tion paid was really adc<iirate. The same view sras taken by the U. P. 
High Court. But the Government, as Mr. Chari said, was taken by 
panic and they rushed through the constiuitional amendments. WKu 
was the amendment? The amendment was not the curtailment of the 
rights but the exclusion of the judicial remedy in ciTect as provided in 
articles 32 and 22G. 

Another thing that 1 would say. the choice is not between sutus 
quo and revolution. The question is always posed as if tve are going to 
keep all the rights as they are and that revolution w'ould break out 
tomorrow. That is not the choice. Tl»e choice is between choosing 
tight legal remedies. For instance, as I said, in 1930 the Constitution 
came into being. Immediately after tliat we had this Constitution First 
Amendment. When we liad all these land reforms bills pending at the 
lime Constitution was framed and it was our party which was committed 
to it and was trying to put them through, why did we ask the Supreme 
Court to decide the case finally? There is a doctrine intheU. S. A. 
catted "living with the Constitution". Why not try to sec what the 
Constitution is and try to live with it? Why rusli to amend it? I know 
at le.ast one amendment undertaken was absolutely superfluous. Mr. 
S.irkar knows It. Probably he opposed it in the L.iw Ministry. The 
question svas whether the State could undert.ike state trading. One view 
was that the State could not do so. The view that Mr. Sarkar and other 
people took was that It can be done. One lasvycr took the view that it 
could not be undertaken. So without testing that question in the Supreme 
Court, we amended the consUtuilon. Now, 1 would, therefore, suggest that 
before sveruih to any kind of legislation to amend the Constitution it is 
better we wait for the Supreme C.mi« to decide it. Let it decide in one 
ease, let it decide in a second case, let it decide even In a third ease. Once 
the controversy ii scilled, or appears to have settled, cert.vinly Parliament 
would he justified to amend the Constitution suitably. But why do 
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the quantum of rights in a property. In fact this >vas a tvrong word 
used in article 31A and to overcome the difficulty presented by it we 
took to amending the Constitution. This is what happens when we 
undertake very hasty, hurried and ill-considered legislation, and for 
which I take the responsibility because I was in the Ministry at that 
time. What happens is like this: (I am using the names as an iilustra- 
tion) Mr. Khcra comes to Mr. Sarkar and says; this thing is absolutely 
necessary and these fundamental rights arc likely to stand in the \vay. 
Will you please exclude them? And Mr. Sarkar excludes them all. 

Secondly, suppose I am a Minister in charge of a department and 
my brain is fired with a certain scheme, and I want it through before 
my time runs out, (\vhich at the most, at that time, appeared to be five 
years). And then if Mr. Dutta points out to me several difficulties in 
legislation and other things and asks me: Can they not be put out? I 
just say they ought not to. I must say this is not a wholesome practice. 
Let the process be slow. After all, when the legislation is made, it is 
not a big corporation or big people, or big land-lords who suffer. It is 
the small man, with no resources whatsoever to take up the challenge of 
the State and no strength to stand when the chariot of the State rolls 
on the road who ultimately suffers. It is for that man the fundamental 
rights are meant and for their purpose they ought to remain. Therefore, 
I say, it is not in every case he will be able to go to the High Court or 
the Supreme Court. But the fear of the High Court or the Supreme 
Court b a great check, firstly upon the executive, and since the legis* 
lature is only approachable through the executive it is also a check, 
secondly, on the legislature. Please remember the fundamental rights 
are firstly a check upon the executive. 

C. B. Agarwala: As this session is confined to a consideration 
of the limits of judicial review, with special reference to the doctrines of 
stare decisis and prospective over-ruling, I will say a fesv svords on these 
doctrines. I am in entire agreement svllh the vicsv of the majority of 
judges in Golak Jfath's case, that the Supreme Court has the power to lay 
dosvn the doctrine of prospective over-ruling. This b what I am going 
to submit from a purely legal point of view. 

^Vhe^ the majority in Cafok JVatA'r case took the view that Part III 
of the Constitution could not be amended, because it svas fundamental 
and that article 368 would not cover any amendment of Part III of the 
Constitution, they were faced with the difficulty as to svhat would happen 
with regard to those amendments which had already been made and 
acted upon. Between 1951, when the first amendment was made and 
the decision in Shankari Prasad’s case was delivered, and 1967 when 
Golak Kath’s case came to the Supreme Court, the Le^Iaturcs of various 
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are exercisable by the people there should be a healthy check on the 
executive. For that, I suggest, fundamental rights should not be touched 
at a)]. 

Then I may merely remind you that it was possible for us without 
the First Constitutional Amendment to sustain agrarian reform legislations 
inspiteof article 31( 1). We argued the case before the Nagpur High 
Court and we could satisfy the conscience of the Court that the compensa* 
tion paid was really adequate. The same vicav was taken by the If. P. 
High Court. But the Government, as Mr. Chari said, was taken by 
panic and they rushed through the constitutional amendments. What 
was the amendment? The amendment was not the curtailment of the 
rights but the exclusion of the judicial remedy in clfect as provided in 
articles 32 and 226. 

Another thing that I would say, the choice is not between status 
quo and revolution. The question is alwap posed as if we are going to 
keep all the rights as they are and that revolution would break out 
tomorrow. That is not the choice. The choice is hetsveen choosing 
right legal remedies. For instance, as I said, in 1950 the Constitution 
came into being. Immediately after ilut we liacl this Constitution First 
Amendment. When we had all these land reforms bills pending at the 
time Constitution was framed and it was our party which was committed 
to it and was trying to put them through, why did we ask the Supreme 
Court to decide the case finally’ There is a doctrine in the U. S. A. 
called "living with the Conslitulion". Why not try to see what the 
Constitution Is and try to live with it? Why tush to amend it? I know 
at least one amendment undertaken was absolutely superfluous. Mr. 
Sarkar knows it. Probably he opposed it in the Law Ministry. The 
question was whether the State could undertake state trading. One view 
was that the State could not do so. The view that Mr. Sarkar and other 
people took was that it can be done. One lawyer took the view that it 
could not be undertaken. So without testing that question in the Supreme 
Court, we amended the constitutioo. Now, I would, therefore, suggest that 
before we rush to any kind oflegislation to amend the Constitution it is 
belter we wait for the Supreme Court to decide it. Let it decide in one 
case, let it decide in a second case, let it decide even In a third case. Once 
the controversy is settled, or appears to have settled, cerJainiy Parliament 
would be justified to amend the Constitution suitably. But why do 
wc immediately rush as soon as we apprehend that there is going to be 
trouble? 

The same thing can be said about the interpretation oftheword- 
"esUte”. Everyone knows the significance of the word "estate”. Anyone 
who knows English properly law knows that the word "estate” means 
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respect of future transactions. By so dom;, they sa\-e past transactions, 
and awld future mischief that would result by the continuance of the 
error. It is wth this object, on grounds of public policy', that the 
•Arnericaa courts ha>*c ev-ohred the doctrine of prospective over-ruling. 
The doctrine in the oNirds of Comhiil saja: Court should recognise 

the dut)* to announce a neiv and better rule for future transactions 
whenever the Court has reached the conviction that the old rule 
established by precedent is unsound, even though feeling compelled 
under slrv dtrias to apply the old and condemned rule to the instant 
case and to transaction which had already talcn place”. This doctrine 
suits better with the modem dmamlc state of socictj- than the old 
doctrine of dttiiis at least in respect of constitutional matters. 

The English courts do cot seem to have adopted this doctrine. 
The Practice Statement isued by the House of Lords' does not mean that 
the House was thinting of this doctrine, ^^*hat the>- said was that the past 
practice of adhering to views expressed by them in previous cases may 
not be followed but that thev* may depart from their previous deersions 
when it appeared to diem right to do so, and in departing from a previous 
deecion, they would bear in mind the danger of disturbing retros- 
pectively the basis ca which contracts, settlement of property and fiscal 
arr a ngements had been entered into and also the spec^ needs for 
certainty os to the criminal law*. ^NTiat lhe\* were saring was that thej* 
will i»t like to depart from the previous decision without considering the 
danger of dlsParbiog post transactions. Thej- were not propounding the 
doctrine of prospective ovcr-rulii^. 

The doctrine of jJj'r isHsU was evolved with the object of leaving 
undisturbed contracts, settlement of property and fiscal arrangements 
entered into in the post. It does not take into account the future harm 
that may be done to society, if the error is continued, cspecLvUy in the 
field of fundamental human rights. 

It has been objected that the doctrine of prospective over.niliRg does 
Dot fit in the scheme of our Constitution. It is pointed out that article 
IS(2) declares the law to be void if it contravenes the provisions of 
Port III of the Constitution dealing with fundamenud rights and that in 
several cases the Supe eme Court has held that the law* which is sh ixiti-j 
vTsid cannot be validated. 

It is true that article 13(2) of the Constitution declares that the 
law which abridges or takes away the fundamenml righs in Part III of 
the Constitution shall be vroid. And a law which is void «5 ivf.'ia cannot 
be validated. But as already observed, on the basis of the doctrine of 
sisrr didsit the Co*art adheres to its erroneo'us viet»* and does cot declare 
K RtpertT'J la iijfS), .V- lJ3t. 
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States have had brought about an agrarian reform in the country. 
Zamindaris and other intermediary estates had been abolished, special 
rights had been granted to tenants, consolidation of holdings in villages 
had been made, ceilings had been fixed and surplus lands transferred to 
tenants. The Court felt that if retrospective effect was to be given to 
their decision, it would introduce chaos and unsettle conditions in the 
country. It could not, therefore, contemplate resettling the whole 
agrarian pattern that had been brought about by the amendments on 
fundamental rights. The Court, however, felt that if this whittling away 
of fundamental rights was to take place in violation of the intention of 
the Constitution-makers, it would be permitting a great mischief to be 
committed against rights which the people load preserved for themselves 
and a time might come when a totalitarian regime might be brought 
about. Therefore, they evolved the doctrine of prospective over-ruling, 
namely, that their decision that fundamental rights in Chapter III could 
not be amended and that the provisions of article 368 of the Constitution 
merely lay down procedure and do not confer power to amend the 
Constitution would be binding for the future and the amendments 
already made in the past in contravention of article 13 (2) would stand. 

The Indian courts, following the practice of British courts, have 
always followed the Blackstoman theory, that the duty of the court ii 
not to make law but to maintain and expound the lasv. In other words, 
the judge docs not make but only discovers and finds the true law. The 
theory is that the law had always been in existence. It is only to be found 
and declared. If an earlier rule of law is found to be wrong, then the 
later decision does not make a law, but only discovers the true rule of 
law. In addition to this theory, the courts have also evolved the doctrine 
of stare decisis namely, that the courts will not depart from the old 
interpretation of the law, even if they are convinced th.it that decision 
was erroneous, except when they consider that more harm than good 
would result from doing so. The doctrine of stare decisis has been evolved 
in order to secure stability, certainty and uniformity in the law and to 
avoid unsettling of contracts and other transactions that might have been 
entered into on the faith of the correctness of the rule as declared by 
the Supreme Court in its earlier decision. In this way a bad law may 
continue to be treated as valid under this doctrine. On the other hand, 
if the Court feels that continuance of error is calculated to do more 
harm than good, it need not follow the doctrine of stare decisis. 

If it be the law that the courts have the power to act on the 
principle of stare decisis, there is no reason why they cannot evolve a 
modified form of this doctrine by confining it to past transactions, but 
not allowing the old interpretation of the law to continue in force in 
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the cases on the strength of prospective over-ruling not only in consti- 
tutional but ordinary civil cases. Till these cases come to the Supreme 
Court, there will be chaos. 

C.B.Agarwala; How do they prospectively o\’er-rule’ Because the 
lower courts have no power for declaring the law under 141, as such this 
question does not arise. 

An Honourable Member: I ivill say tlicre is a case. A particular 
High Court may say that that particular Act is invalid. It is unconsti- 
tutional but as far as the things that have already taken place, they will 
remain valid. So in this particular case, the party that comes to the 
High Court will have only the satisfaction of, as the saying goes, ‘the 
operation is successful but the patient died*. In such a case till the matter 
comes to the Supreme Court, unfortunately the judgment of the High 
Court will bind the parties. I feel that danger was probably not 
envisaged by the Supreme Court when they laid do^vn these propositions. 

C.B, Aganvala: This is applying the doctrine of stare decisis not of 
prospective over-ruling. This thing happens in every case. The High 
Court takes an erroneous view of the law and decides the case against a 
party. So long as the High Court’s judgment is not set aside by the 
Supreme Court, the party is bound by that law, but he has to take the 
risk and appeal to the Supreme Court to have the correct law laid down. 

Ramaprasad Mukherjt: The first question which I want 
to raise is this. We are all thinking about the fundamental rights as 
declared in part III of the Constitution. Those were declared by the 
makers of the Constitution in the Constituent Assembly on behalf of the 
people of India. Taking into view the conditions as then existed one 
thing which appears patent to me Is that the makers of the Constitution 
did not envisage what will be the nature of Government and the elTcct 
of party sptem of Government which vras to follow immediately there- 
after, although Mab.-itmaji had staled that that was the time for the 
Congress to go out allowing the country to be ruled by the people accord- 
ing to their notions. But as has been [winted out by my friend opposite 
that the party system of Government has introduced complications in the 
application of those principles wltich are cnunci.itcd as fundamen- 
tal rightsof the people. And I have also fell, not ns a member oftfie 
executive, but as a member of the public, that it is more often to acIncN’c 
some particular object that amendments have been made. I was just 
analysing the 21 amendments tliat have been nude in 17ycar3. It it not 
correct to say that they were made in 17 years. In fact they were made 
in 7 yc.ars because in many of these years, there had been no amend- 
ments at all. As the amendments have very’ often been brought in with 
an idea to push through some particular legislation In view or to achiev'e 
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a law to be void, although in truth, it is invalid. It follows, therefore, that 
the constitutional provisions arc subject to the doctrine of stare decisis. If 
that be so, there should be no objection to the application of the doctrine of 
prospective over-ruling which recognises the validity of the operation of 
the law for the past but negatives its operations for fbe future. Again it 
is said that in adopting the doctrine of prospective over-ruling, the 
Court may be said to have surrendered the fundamental rights of the 
individual contrary to its doctrine that it is tlsc sheet anchor of the in- 
dividual's fundamental rights; and that it cannot sec them being waived 
by even the individual lumsclf. This objection is also not tenable as on the 
doctrine of start the Court may not protect the rights of the individual 
in a particular case not only for the past but also for the future. The 
doctrine of prospective over-ruling at least saves his right from future 
encroachment. 

In Ge/ak J^'al/i's case, the nujoiity of the judges have formulated 
three limitations under which the doctrine of prospective over-ruling will 
be applied; 

(i) the doctrine of prospective over-ruling can be invoked only in 
matters arising under our Constitution; 

(ii) it can be applied only by the highest court of the country, that 
is the Supreme Court, as It has the constitutional jurisdiction to 
make the law binding on alt the courts in India; and 

(iii) the scope of the retro-active operation of the law declared by 
the Supreme Court, superseding its earlier decision, is left to its 
discretion to be formulated in accordance with the juiticc of the 
cause or matter before it. 

I am in respectful agreement with the view of the majority in Colak talk's 
case so far as the applicability of the doctrine of prospective over-ruling 
to our Constitution a concerned. 

L.M. Singhvi: Would you say that the doctrine of prospective over- 
ruling can be applied only by the Supreme Court? Wbat is the specific 
argument for this proposition? 

C.B. Agarwala: It is because the Supreme Court is the final court 
under article 141 of the Constitution to declare the law, so far as the 
courts arc concerned. Then it is in the fitness of things that that. 
Court alone should apply this doctrine and not the High Courts and the 
subordinate courts. 

L.M. Singbvi; Just a question? How do you say that the Supreme 
Court alone will apply? Suppose the lower courts apply it and decide 
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Golak jVafA’f case has placed us io a position of great doubt and 
uncertainty. Even if we are to proceed according to the decision of the 
Golak J{ath, it requires elucidation. In svhat way can it be done? 

It has been stated, that Parliament has the power to convene a 
constituent assembly to abridge fundamental rights by amending the 
Constitution. To that an objection is taken that thereby a consti- 
tuent assembly svill be authorised by the Parliament svhich itself 
has no authority to amend the Constitution. Secondly, the adop- 
tion of the doctrine of prospective over-ruling gives rise to difficulties 
as to the manner in which it is to be appli^ and whether it should be 
applied as in *\merica or in the limited way as laid down by the 
Supreme Court itself. These matters require very serious thinking. 
However, I agree with the Supreme Court’s decision that they’ had no 
other way out but to apply this doctrine to the case on hand. Otherwise 
there svould have been not only a chaos, as they say, but 1 ivould say a 
revolution throughout the country, if all these amendments declared to 
be void were given effect to from the time when they were made. But 
the difficulty for introducing prospective over*ruling is that article 13(2) 
leaves no opportunity to the Court but to declare it as void and if the 
Court declares it as void, it is void ab initio. Therefore, according to the 
Constitution, it could not have been done but being apprehensive ofehaos 
the majority of the judges have done it. In my humble submission it was 
not done rightly or according to the Constitution, but it was proper in 
the sense that the conditions in the country' required it. 

II.M. Hajarnavis; There is a short point wliich I ought to have 
made earlier. In the American Bill of Rights, there arc no qualifying 
clauses as We have in Part III of our Constitution. In spite of that the 
power to depart from the strict letter of the fundamental rights to meet 
adequately any kind of danger facing the nation has been conceded by 
the Supreme Court to the executive. For instance, c\'cn though freedom 
to write is an unqualiGed right under the American Bill of Rights, Jus- 
tice Holmes said in a famous case that no one has a right to call fire in 
a crowded theatre. These kinds of limitations to the right have been 
read as inherent in the power Itself. We could have, if possible, tried to 
operate within those restrictions, found out and explored hosv wide that 
area was, and finding that, but for over-riding the linutatlons, our social 
legislation would be contained, then alone it svould have been justified 
to come to the legislature or come Io the nation, asking that those per- 
mUsiblc areas of limitations should be sridened. Instead of doing that, 
as I said, in panic we have completely closed the doors to judicial 
review. Approached with restraint we could have saved both the funda- 
mental rights as well as the wide area widun svhich the executive and the 
legislature could operate. No one would deny to the legislature the 
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some particular object, I am of the view that the fundamental riglits as 
they are declared in the Constitution require to be rcvie\ved. By which 
body it has to be done and in what manner it will have to be done I 
shall deal with immediately. There are certain provisions amongst the 
fundamental rights which need to be amended from time to time. Take 
for instance, the rights of the depressed classes, or of those who arc now 
requiring special protection of the executive and of the legislature. That 
protection is now limited for 20 ye.-ir» under article 334. By an 
amendment of the Constitution, the original period of protection was 
raised to 10 years, tljcn 15 years, then 20 years. If the ruling of the 
Supreme Court in Golai Xafh's case is to stand there can be no amend- 
ments of these articles as well. 

There are other fundamental rights also which require revision in 
the liglu of the progress of the society. !t is true that the it1c.ilsQf the 
government and the principles which have been enunciated by the 
Congress or by some of the various panics a'c at variance to some extent 
with the propositions as laid down in the fundamental rights. Therefore, 
it is necessary tliat there should not be an infringement of the funda- 
mental rights as laid down in (he Constitution in the manner in which it 
is being done. At the same lime there has to be some procedure by 
which necessary changes can be made. 

This evening, we are comidering the effects of the judgment of the 
Supreme Court as delivered in Golak JMefA's case and whether Golak 
case should be reviewed by the Suptetnc Coutt? hty view is that ns at 
present, the position of (he Supreme Court is guaranteed by the 
Constitution and no attempt should be made to affect it without giving 
another opportunity to the Supreme Court to review its own judgment. 
How is it to be done? It ought not to be done by making a President’s 
Rercrcnce because that would he a limited one. But there will be other 
opportunities available immediately. There arc at the present moment, 
so far as I know, other proceedings pending in some of the courts which 
will be coming to the Supreme Court in the near future to require it to 
review the case in its entirety. When it comes to consider those cases, 
if the Supreme Court sticks to the viesv as laid in the Golak Katk case 
with regard to the property lasvs only, the position of other constitutional 
amendments svill have lobe clarified because in the judgment of the 
Chief Justice care has been taken not to speak of the other amendments 
which have been made in the meantime. If those amendments are also 
void as a result of Gotak path’s case, then the position tvould be very 
difficult and all acts done or to be done in future on the strength of 
those amendments would be null and void. This would be placing the 
country in a very doubtful and uncertain position. Therefore, 
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the Supreme Court has suggested several remedies to which I shall refer. 
Before I proceed to do so, I would like to draw > our attention to the 
language of article 368— just two lines of it. Article SCO st.nrts as follows : 
“An amendment of this Constitution may be initiated only by the intro* 
duction of a bill". 1 would request j-ou to underscore the words “this 
Constitution”, The Supreme Court says ‘this Constitution* does not 
include the provisions of P.art III. After saying that ‘this Constitution’ 
docs not mean “this Constitution”, but it means 'this Constituiion’ minus 
‘the provisions in Part III’, the Supreme Court says, therefore, you 
cannot by following article 363 touch or amend the provisions of 
Part III adversely. But jou can touch or amend, provided th.it you 
thereby improve upon, widen or increase the number of fundamental 
riglits by following article 363 but you cannot abridge or take them 


I may briefly mention the findings of the Supreme Court in this 
respect in Go/al. .ValA’s case. 

Firstly, the provisions relating to fundamental rights, because they 
are fund.iinental, cannot be amended. These provisions arc not Included 
in the words “this Constitution” occurring In article 368. 

Secondly, the power to amend the Constitution is not derived 
from article 360. The article lays down merely the mechanics or proce- 
dure for amendments. The i>owcr to amend the Constitution Is not 
a constituent power. There is no such thing as a 'constituent power* in 
our Constitution. It is merely a legislative power, derived from article 
2-16, read wit.h Bniry 97 and article 2-18 of the Constitution. Tlwit being 
so, the Supreme Court finds iliat an amendment of the Constitution, 
because it is a law within the meaning of article 13 of the Constitution, 
IS svithin the limits of judicial rcs'iew and scrutiny of tlic Supreme 
Court. 

This in a nutshell is the finding of the Supreme Court. Each of 
these points may have to be examined and scrutinised to find out how far 
It may be accepted or not. First of all, I would like to give only a simple 
illustration. Suppose it is said tliat the Ics'clling of this particular road 
can only be done by the use of a steam roller. Is it necessary to say 
any thing bey ond this to show that there is a power to les’c! the road with 
a ste.am roller? Similarly, in the same manner article 360 says, an amend* 
ment of ‘this Constitution* may l>c made by the inlrcxluction of a bill. As 
the levelling of this road can be made by the use of steam roller, sim!« 
larly, an .amendment of tliii Constitution can be made by the introduction 
of a bill in Parliament. I do not understand what more S’’ai required In 
the Constitution to give positwe power to Parliament to go in for an 
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widest necessary power. But the question is when you were putting 
through the social legislation it would have been seen whether It was 
necessary for us to abandon completely certain fundamental conceptions, 
the moral basis, as Acharya Kripalani said yesterday, of the society, 
certain ethical values, the irreducible minimum that arc incorporated in 
the Constitution. Was it necessary that sve should get rid of It in order to 
formulate and to execute our programme of social reform? I say, no. 
The difference between transformation by tlie democratic process and 
revolution is this, that in the democratic process while maintaining the 
structure and the internal values, sve achieve rapid transformation. Our 
Constitution is capable of bringing about such a transformation provided 
we tatc enlightened and speedy steps. 

S. P Sen-Varma: After hearing so much discussion on Colak 
Kalh's case, I feel that 1 am in the midst of fundamcnt.al confusion because 
the matter has been discu>scd fiom so many standpoints and angles that 
r am feeling at a loss .is tosvhat actually svill be the decision of this Con- 
vention. I may mention here at the outset that the word “fundamental" 
has been used only twice in Part III and that also not in the substantive 
provision of any article itself. The word ‘fundarnentar has been used 
in Part III in the heading, and in the marginal note to article 13. The 
word “fundamental” has been used for the third time, not in P.srt III, but 
in Part IV, in the Directive Principles of State Policy, that is in article 
37. Therefore, I am wondering whether we are justified in calling these 
rights fundarnental in (he sense that they arc iuvioiate, inviolable and 
immutable. If the word “fundamental” carries that connotation, then 
why should it not carry the same connotation in respect of ilie directive 
principles of state policy? 1, of course, say that wlut makes the rights, 
specified in Part III, ‘fund-imcniar, is the existence of article 32, by 
which the right to move the Supreme Court for the enforcement of these 
rights has been guaranteed. It is a right which has been guaranteed. 
In this respect the rights specified in Part HI of the Constitution no 
doubt stand on a difTcrent footing but it that sufficient to svarrant m in 
taking the view that the Supreme Court was justified in coming to 
the conclusion that Parliament, not Parliament-qua-Parliamcnt but 
Parliament as a special body envisaged in article 3G3, should not 
have the power to make any change in the provisions relating to funda- 
mental rights, abridging or taking away or whittling them down? If 
I remember aright, Afr. Justice HidayatuIIah in several places in the 
judgment lias said that the fundamental rights could be expanded, impro- 
ved upon, their scope and amplitude widened. To that the Supreme 
Court has no objection. The only objection of the Supreme Court is 
that by making an amendment you cannot take aw.ay or abridge any of 
the fundamental rights mentioned in Part HI of the Constitution. And 
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Thirdly, it is said that article 368 itself may be amended- Asa 
matter of fact, as you all know, the honourable member of Parliament, 
Mr. Nath Pai, has already introduced a bill to amend article 363. He 
does not want to repeal article 368. His proposal is that a new provision 
should be added to that article providing expressly that "any article of 
this Constitution may be amended.’* But how far even that will help us 
in this matter, in view of the judgment of the Supreme Court, I am very 
doubtful about it. That Bill has, however, been referred to a Joint 
Committee. The Motion for reference to a Joint Committee of the 
Houses of Parliament has already been adopted in the Lok Sabha and 
I think It will also be adopted in the Rajya Sabha in this session itself. 
After the Bill has been referred to a Joint Committee, the Joint Committee 
will certainly give its thought as to how best article 368 can be amended. 
I would like to make one suggestion. Simply by providing that “any 
provision of this Constitution may be amended" may not be enough. I 
was thinking of this, and I think if the Convention gives its thought 
to this matter, ^¥hich 1 am Just now going to mention, then there may 
perhaps be a solution of the difliculties. Article 368 may be amended to 
provide for the addition ofa new clause in that article which will say titat 
if any provision relating to fundamental rights is to be amended that 
can be done by a constituent assembly and the composition of that 
constituent assembly may also be indicated in th.at article. For example, 
it may be said that this constituent body will consist of the members of 
both Houses of Parliament as well as a certain percentage of the mem* 
bers of the Legislative Assemblies etc. and lay down a proper procedure 
for the purpose. In this way we might perhaps gel out of the present 
difllculty. Anyway, the Joint Committee will no doubt, I am sure, 
consider this aspect of the matler. But simply adding a clause to 
article 360 saying ‘any provision of tl»c Constitution may be amended', 
I think, in the light of the viesv of article 368 taken by the Supreme 
Court In the Colak ^ath case will not help us very much. 

In this connection I am again referring to the referendum. A refer* 
endum must be regulated by an Act of Parliament and, tliercforc, again it 
may be reviewed by the Supreme Court. After alt, we must not Ibrgct rfiat 
whether Parliament has this power to amend the Constitution, or by an 
amendment of article 360 we constitute another constituent body, the 
real safcgiurds for the fundamental rights and liberties lie with the 
people tlicmselvcs. Because if the people arc vigilant then perhaps no* 
body can i.ike asvay their rights. Even the Government may think twice 
liefore touching their rights. We have a Si*CTy recent case. Here I am 
referring to the Unlawful Activities Bill. It ” simple Bill. The 
provisions pf the Bill, as it now stands, appear to be innocuous for it seems 
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amendment of the Constitution. In tbb respect, in regard to this finding 
of the Supreme Court, I would request you to have a glance at the three 
judgments of the Supreme Court : firstly, Shankar! Prasad’s case, secondly, 
Sajjan Singh's case ; and thirdly, Golak J^'atk’s case. 

In S^anAari Prasad’s czsc, the argument was that an amendment of 
the Constitution is ‘law* within the meaning of article 13(3) and must, 
therefore, stand the test of scrutiny by the Supreme Court. But it was 
rejected. 

In the next case, that is, Sajjan Singh’s case, the same argument 
was canvassed and argued in greater detail, but it was again rejected 
therein. Chief Justice Gajendragadkar in bis judgment expressed a view 
to wliich 1 would like to draw the Convention's attention. He said — 
before we parted with this matter, we should like to observe tliat Parlia- 
ment should consider whether it would not be expedient and reasonable 
to include the provisions of Part III in the proviso to article 3G8. The 
question therein was whether the provisions of Part III should he 
amended by the simpler procedure as laid down in the substantive part 
of article 368. Therefore, he su^ested that the provisions relating to 
amendment of fundamenul righu should be included amongst the 
entrenched clauses specified in the proviso to article 308. 

In Colak ^‘ath's case, the present case, the Supreme Court has gone 
a step further. It sa)s even the inclusion of these provisions intheentren* 
ched clauses will not do. Parliament has no power to amend the funda- 
mental rights, if such amendments abridged or took away any of these 
rights. 

I have heard svith the gre.atcst attention the several suggestions 
which have been made to get out of the impasse which we feel has been 
created by the majority judgment of the Supreme Court. One suggestion 
is that there should be a referendum. But under what authority can a 
referendum be arranged? I ask this Convention, will there not be a 
law of Parliament for the purpose? Will not such a law of Parliament 
be justiciable and subject to judicial review? Secondly, it is said, there 
may be an advisory opinion of the Supreme Court under article 143 on 
a reference from the President. But I doubt very much that in respect of 
this clear deebion of the Supreme Court in the tnajonty judgment, the 
Supreme Court will at all agree to give any opinion under article 143(1), 
because the word used in article 143(1) is "may”. It is not obligatory 
upon the Supreme Court to give any opinion at all. It may say, we have 
given our judgment in a contested case in the Golah Kath, and as such we 
are not going to give any advisory opinion. That would be the difficulty 
in seeking advisory opinion. Moreover, an advisory opinion is not binding 
upon anybody. 
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respect for the nature of Parliamentary Government, but that does not 
exclude the realistic appreciation of it. Elaborating what Walter 
Baghot said in the 19th century, and what Mr. Amery repeated 
afterwards that Parliamentary Government is Cabinet Government and 
Cabinet Government is Prime Ministerial Government. I svould add 
Prime Ministerial Government is either Government by consensus or by 
caucus. The Prime Minister has colleagues. The are his (or her) equals. 
The Prime Minister is chief among equals. Hence con- 
sensus. Prime Ministers are also party leaders, often the creatures of parties. 
Parties in turn despite democratic forms are conditioned or controlled by 
groups, caucuses, and not rarely by “bosses”. It follows, therefore, that 
Parliamentary Government as a rule or at relevant times becomes in 
reality government by oligarchies, caucuses or even bosses. 

Secondly, it ought to be remembered that politics, whether in 
terms of political science, or in the practice of politics in the best sense, 
or in the narrower sense of party politics, manoeuvres and tactics, is 
mainly concerned with the problem of power— its distribution, and the 
centre or centres of decisions. The expression “power politics'* frequent- 
ly used in derision is to that extent a misnomer, since the essential 
problem of politics is the problem of power. The real seats of power at 
any given time or in a given situation or system are often undiscovered 
and indeed undiscoverable. 

Much of the controversy which we are now considering— I am not 
referring to Mr. Justice Hidayatullah’s novel suggestion in his judgment 
in the Golak J^ath case — had arisen because of a feeling in the country 
that the Government will amend the Constitution or Is thinking or will 
do so in such terms as to circumvent the judgment, as it has sometimes 
done in the past. My teacher of political science, in London used to 
say— that was the time when cricket matches were played by amateurs 
and professionals who were termed “gentlemen” and "players” — there 
are two kinds of people at Lords — the cricket ground — Gentlemen and 
Players, i. e. the Amateun and the Professionals. They enter the Club 
by different doors. They do not eat together but they both pfay cricket 
and together. They both claim to play according to the rules. Players, 
fie said, play the game according to the rules. So do the Gentlemen, 
with this difference: when the game goes against them, they change the 
rules! That is also usual somewhat in the nature of governments too. I 
am not saying that this should be the case, or is always so, but only that 
those who h.avc power will tend and sedr to change the law when their 
vested interests or the path to their objectives, proximate or remote, arc 
affected. 
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only to curb and control aceivittc* which tend to dhinlcgrate and disrupt 
the sovereignty and integrity of India and nothing more. Still, the 
people’s representatives in the Parliament, in the Lok Sabha, took 
a very strong stand against it. They said, we must have time to consider 
the provisions of the Bill thoroughly and the time is not enough. 

Their voice was strong enough and the Government agreed tlut 
the Bill should be referred to a Joint Committee. Tliat shows if the 
people are vigilant, if they arc weiferous, if they are really sincere 
about their fundamental rights and liberties nobody can take away 
their fundamental rights. 

In this connection I am reminded of what Viscount Bolingbroke, 
one of the foremost statesmen of Great Britain, said more than 200 yean 
ago. He said, a wise and a brave people will neither be cozened or 
bullied out of their liberty; but a wise and brave people may cease to 
be such: they may degenerate. A free people may sometimes be betra- 
yed but no people will betray themselves and sacrifice their liberty 
unless they fall into a state of univenal corruption. As nil governments 
began, so all governments must end by the people; tyrnnnleal govern- 
ments, by the virtue and courage of the people and even free govern* 
ments will come to an end by their vice and baseness. 

Therefore, ultimately, the final guarantee of every fundamental 
freedom lies in the people themselves. 

V. K. Krishna Meaoni You have had so many learned papers, 
case law, articles and constitutions, a wliole galaxy of lawyers and 
even more powerful people, civil servants, around this table. It is, 
therefore, not necessary for me, and it is not my intention cither, to go 
into the chapters and articles of the Constitution with regard to the 
question before us. 

I would like to say at tlie outect, if you will permit me, that the 
questions relating to social institutions and ideas least lend themselves 
to discussion in a vacuum. We have perforce, to tliink and function in 
the context of a country, which at any rate when the Constitution was 
formulated had certain social outlooks and certain social principles. Whe- 
ther you agree or not svith somethings, changes or else, we do know tliat 
situations alter, ideas change or are differently understood and interpre- 
ted. Social mechanisms, laws or anything else therefore, cannot be fully 
understood or interpreted as though they are static. 

The first observation 1 would like to make here, arising from Wt- 
Hajarnavis s suggestion, is that the executive is not in fact so much con- 
trolled by Parliament as the Executive controls Parliament. I have great 
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judicial review, say, it is held that a piece of legislation is wrong. 
Government takes it back and puts in again corrective provisions. Thus, 
judicial review is only a process in the whole of the social processes that 
arc involved in the impact of legislation upon the people. 

In the immediate future, however, there is not much danger of the 
Constitution being played around with, because no government in the 
near future is likely to have in the legislature an overwhelming majority 
or even of the two-third required for this purpose. The argument whether 
fundamental rights can be amended or not is part of the argument svhich 
lawyers have raised. It may have no immediate significance, perhaps. 
The question raised is, if a right is “fundamental” can it be changed ? 
Does ‘fundamental’ mean unchangeable ? Or does it mean basic, in given 
conditions and not to be lightly tampered with? It is quite possible that 
if social progress went on at a certain pace the directive principles may 
be shifted from the present place to the earlier pages of the Constitution. 
There is nothing to prevent Parliament* from doing that. Mr. Justice 
Hidayatullah, whatever he meant by it, has said that an amendment 
means ‘modification’ of an existing clause. The shifting of a clause in Chap* 
ter IV to Chapter III need not then perhaps be regarded as a constitutional 
amendment. Some people, however, regard additions as amendments. 
So, if new fundamental rights are added, the courts have to decide, on 
balance of convenience, the relative scope of the concerned fundamental 
rights. If the convenience goes against the Government, the Government 
can put in a few more fundamental rights. Can any one take away from 
Parliament this posver as set out in the Constitution ? 

I also maintain that the phrase *’Wc the People of India" in the 
Preamble to the Constitution is historically correct. "We" constituted the 
real representatives of the people of India which became the Union of 
India. We arc not living in a Greek City State where all the 'citizens’ 
of the State could clap their hands or otherwise express assent or dissent. 
W’e can only have representative government — whether the representatives 
arc elected one way or another. When the Constituent Assembly made 
our Constitution, they were not speaking, each for himself or only for 
those assembled. They were speaking for all the people of India in the 
context of the cs’cnts that took place and ended the sovereignty of the 
Imperial Posver. This is historically correct. 

The aspirations of the people, the desires, or prejudices, or wliatcvcr 
they may be, are thrown up at an election, or in continuous or subsequent 

1. r.hher mccording to the ptocohifw of eoatiltulional •mendment or of JuitJee 
Hiday»iullah’» view thit amendment “meani tnodifieaiiorj and arriDgemenl 
of Chapter* is not modificattan by ordinary In tiiher event the 

changes are most likely to be tested in the courts and thus be subject to judicial 
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When we come to the question of the amendment of fundamental 
mhts we have a question of great concern to every one of us here and 
indeed to the country as a whole. I would like to say that whatever the 
Supreme Court has said, svhatever this meeting says, whatever anybody 
else say or has said, what exists today will be amended today, tomorrow, 
the day after or some other time. More so, if the people are so deter- 
mined and are powerful since their interests, vietvs or objectives are 
affected. So the substantive power of amendment remains whatever view 
may be taken of powers as set down in laws or constitutions. If this were 
not the case, law and laws would indeed be out of step with social change. 
If law, ordinary or constitutional, is out of step with social facts and 
people’s will and determination, it will be the law and the articles of cons- 
titutions that will undergo change under social pressures, light or heavy ! 
In a parliamentary and democratic system, the law makers should be, and 
would be wise to be aware of the urges and wills of the people and be in 
step with them. 

What the courts would not or will not give, Parliament will have to 
gives and what Parliament will not give, the people will have given to 
them or they will take. This is the social reality. This is also the ex- 
perience of the growth of law. That being so, what is there to prevent 
the Government, a government of the future, in introducing two, 
three, four, five or six fundamental rights in addition to the present 
articles— shall we say, giving the tenant the fundamental right to own the 
land, or the employees the right to participate effectively in the control 
of management or the means of production, or strengthen on the other 
hand, the rights to property. More fundamental rights can be intro- 
duced into the Constitution. Then what is the remedy for those who 
differ? They can go to the courts. Thus, judicial review will always 
remain as long as courts exist. Even if the power of amendment of 
fundamental rights is denied, the articles of the Constitution as at present 
remain. What may or may not be done are then raised in the Courts. 
This is judicial review, by whatever name it is called. This right of 
review, it may be argued, can be amended by Parliament. But I would 
like to submit to you, that judirial review is not something absolute with 
a full stop. It is a process. We in the courts see it every day. Judicial 
interpretation will remain so loi^ as there is the judiciary. This cannot 
exclude the interpretation of amendments, for the amendment once passed 
would be part of the law which they interpret. Fortunately or otherwise, 
for us, lawyers, we have a Law Ministry to give advise to the Govern- 
ment and frame enactments to be passed by Parliament ! Such advice has 
been found in practice, often, the subject of challenge in the courts. Thus 
issues of legality of enactments come before the courts. The courts can 
decide against the legality of an enactment passed by Parliament By 
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you must all learn Pushtoo instead of something else and so on and so on. 
That is the import of the judgment under consideration, to my mind. 1 
am not particularly feeling guilty, that I have not cited before you all 
those articles — 30(a), 32(1) and 133(3) and (4) and all that. 

I would, however, like to leave the thought svith the conference 
that the issue is really political. Iflcgblation is required in order to meet 
not merely the declared ends of sodal justice and sometimes even in order 
to cater to the desire for change in the people and may be to keep them 
less restless and uneasy, the Constitution or its interpretation should not 
come in the way. Otherwise, as one of our speakers, learned in the law, a 
former Judge said here, “in the absence of ordered change there will be 
revolution’*. It may be asked, why should the courts take into account 
“revolution”, which is not written in the Constitution? Itisjust because 
judges in civilised modern societies do not function without social aware- 
ness. This would or should apply to the wliole problem of law and order. 
There can be tendencies to revolution in other circumstances as well. If, 
for example, the law does not allotv you to do this, that or the other in 
order to allay your hunger, there could be consequences following which 
are not provided by law 1 These are the things that no Institute of 
Parliamentary Studies may lose sight of, just because it is not parlia- 
mentary or not provided In the Constitution. Social studies, the problem 
of social action may not be considered in social and economic vacua, in 
terms of legalisms or extant legal theory alone. \Ve have to recognise 
the inevitability of change to meet social purposes. That is what 
Jawaharlal Nehru must liavc meant when he reminded the Constituent 
Assembly, “nothing can remain forever”. 

I end up by saying, if I may say so, without disrespect, that this 
idea of a fresh constituent assembly to amend some part of the Constitu- 
tion is neither practicable nor would it solve any problem. No constitu- 
tion envisages its overthrow or negation and makes provision for it. 
How is a fresh constituent assembly as suggested to be initiated. If a 
constituent assembly is inUiated by Parliaincnt, it is the creature of 
Parliament. I suppose a constituent assembly, so convened would 
ruturally be subject to the Executive Government of that day in the 
sense they will have had the majority in Parliament. That executive 
would be the dominating factor. Therefore, it is merely going round- 
about a wasteful circumlocutous process. It does not really mean 
anything. 

As for rcr<rrcndura, there are the same objections to it both in the 
international as well as in the interna] fields. The idea of plebiscites 
and referenda is one of the devices of people who have the responsibility 
but who are cither unfit or unmlling to shoulder and discharge it. They, 
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elections. If an election does not throw up an overwhelming majority of 
opinion in favour of something, then those changes are unlikely to be 
made. If any changes are so made they can be and perhaps would be 
challenged at the next election. The social processes go on in that way. 
The judgments of the Supreme Court are very erudite and they are of great 
value. They are part of the law of the land. The Government can always 
get people around them who will often Interpret the Constitution as is 
politically suitable. Modem scientists and modern lawyers are often like 
the Bishops of the 18th century who provided the doctrine that was re- 
quired by the monarch. Governments, more often, arc able to have at 
hand the statistics, the theory and the arguments that are politically 
opportune. 

It is always possible for the Government to obtain the backing of the 
legal opinion which approximates to its choice or its own opinion. 
Whenever a governmental or government chosen authority gives legal 
opinion to the Government, it often speaks as though it Is the last word. 
But the last word is not infrequently said afterwards. In the given time 
if anyone objected to it, the Minister concerned would say : "We have 
legal authority for this’*; it a no use telling us that we have no legal 
grounds or authority because our legal experts have considered the matter, 
The test, however, is whether the given opinion is either accepted or 
acquiesced in by the people or endorsed by the courts, if there is an 
occasion for Judicial review. 

The judgment under discussion deals with the issue of the scope of 
amending power in respect of the Constitution. 1 take it that the philoso- 
phy that we must draw from the judgment that has come up for frequent 
reference at this confexence is that »ve should go cautiously in dealing 
with the Constitution. It is the apprehension that one fine morning, when 
someone in authority docs not like something or finds the Constitution 
being in the way of executive wll, a change of the Constitution may be 
made. I think the present judgment is a check upon such instability. The 
fundamental problem of government is the inherent conflict between the 
forces of rigidity on the one side and the forces of progress on the other. 
The concern of all those who recognhe the need and importance of law, 
order and progress in society is to prevent this stability degenerating into 
rigidity and the urge for progress becoming restlessness and lawlessness. 
This has been the problem since there has been representative or any 
government. 

I look upon this judgment, and I feel that ultimately Government 
will have to look upon it, as saying, ‘go easy’. I hope, for example, it 
will have some effect upon the present language legislation and things of 
that kind, and that one fine morning they do not rise up and say that 
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I must say I feci inclined to agree with the view expressed by the 
majority of the judges in that decision. Take article 368, for instance, 
svhich is the article that gives power to Parliament to amend the Constitu- 
tion. I just heard my friend, Mr. Sen-Verma, speaking about this 
article. He feels in effect that if a steam-roller interpretation of article 
368 is accepted, then, of course every amendment of the Constitution 
is possible by Parliament. But then we have to read article 368 very 
carefully and reading it asauhole, what do we find? It is true, as 
Mr. Sen-Varma pointed out, that it opens with the ^vords that “An 
amendment of this Constitution may be initiated... in cither House of 
Parliament”. It is thus argued (hat i^rliamenc has the right to amend 
any part of the Constitution. But if you go to the proviso to that article 
you are faced with this consideration : Ts it that the fundamental rights 
embodied in Part III of the Constitution arc es’en less important than 
some of the articles mentioned therein sshich require additional condi- 
tions to be fulfilled in order to amend them. The ansu-cr apparently is 
in the negative. This is very significant. Undoubtedly the fundamental 
rights play a more important role in the Constitution. Some of the 
Speeches delivered by Founding Fathers at the time when the Constitution 
was framed indicate that actually they wanted to lay a great deal of 
importance on these fundamental rights. Afterall, the historical back- 
ground, if you take tlut into consideration, also would justify the infer- 
ence that the Founding Fathers were aQ.xiou$ that these rights are really 
rights which belong to any rational and advanced society or Individual 
and, therefore, must be respected and upheld at all cost. They are 
basic rights under the Constitution not to be tampered with- 

I shall come to Uie question of property' right a little later, but I 
am talking generally of the fundamental rights as a whole. That being 
so I am quite in agreement with the majority view that fundamental 
rights were not intended to be afTccIcd even by any lais-s framed under 
article 368 of the Constitution. 

An incidental question which appears to have arisen in connection 
with the amendment of the Constitution is in regard to the interpretation 
of article 13(2) of the Constitution. The word 'law’ is used in this 
article. It is said, and perhaps that was the viesv taken in the earlier 
decision of the Supreme Court, that the word 'law’ does not include 
constitutional amendments. But there is no good reason svhy the expres- 
sion of 'law' should not also include constitutional amendments. Asa 
matter of fact, the legislative process is exactly the same. It is the tame 
Parliament which makes the amendments by virtue of the authority or 
power which is vouchsafed to it under article 368 of the Constitution. 
Therefore, if other laws are sul^ect to the scrutiny of the courts and 
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therefore, cast it upon others. AVhen lawyers, parliamentarians, 
governmental people, who arc full-tinicrs and experts cannot make a 
decision on a complex problem for which often there is no answer in the 
form of yes or no, some 250 million people (electors) are to be asked 
to say ‘yes’ or ‘no’ on it between the hours of eight in the morning 
and six in the evening, i.e., on a day appointed for the purpose. In the 
international field, since the first world war, on about 27 occasions or 
so, plebiscites were proposed and only one perhaps succeeded. Only a 
few of them were brought into the process of implementation or sought 
to be implemented at all. Only one went through. The idea of a 
referendum is one of those things with which we ought to go very slow 
indeed. Some of us were very dubious about the wisdom of even having 
the public opinion poll which we had in Goa with all its constitutional 
implications, then and thereafter. That is the reason, perhaps, why the 
referendum, the 'right of recall' etc. were discussed at the time in the 
Constituent Assembly and rejected. Elections are not only expensive for 
Government, they are expensive for other people as well, and a refer- 
endum svould be no belter. 

And what svould a referendum prove? A referendum would not prove 
any legality. A referendum would prove which man or group of people 
puts out the best canvassing effort, which man or group could try and 
succeed best and which man or group could be most opportunist or res- 
pected and so on. If the idea is adopted the whole Constitution would 
be thrown into the melting pot. As years go on, even our election has 
become less and less what it was on the first occasion, peaceful, honest or 
orderly. A referendum which may be expected to generate more heat in 
a short period and concentrate on one point and partisanship and in- 
volve more dubious methods would be even more prone to violence or 
disorder and lack of finality in the end. Therefore I hope none of us 
will give too much support to the idea of referenda. It is not that one 
distrusts the people, but it is that the people do not thereby make a 
choice in such a matter by that method. The machinery of ‘choice’ is so 
large and spread out that it comes under political and personal or group 
manipulation. There is no real choice as imagined. 

This is all that I feel I have to say or present in response to your 
kind invitation to speak at this conference. 

Sarjoo Prasad: I wish I had been a silent listener to the various 
speeches delivered this afternoon on the problem before you. I confess 
that I have not made a critical study of Colak JValk’s case and, there- 
fore, I felt incompetent to express any definite view either for or 
against the decision itself. But speaking for myself, if I may tell you 
of my own reaction to the relevant provisions of the Constitution, 
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One objection which is raised at times is this. What about the 
Directive Principles of State Policy enshrined in Part IV? If you read 
Parts III and IV together and legislate cautiously, then I think, according 
to the spirit of the Constitution, the two can be harmonized, unless you 
want to rush in reforms of all kinds at a time, irrespective of the constitu- 
tional mandates. It is possible to give effect to the directive principles of 
Part IV within the limitations provided by the chapter on fundamental 
rights. There is no difficulty about it when you come to think of it 
seriously. 

It is said that the Supreme Court’s decision puts a complete 
embargo on the amendment of fundamental rights; therefore, how can 
you amend? The question is, is it necessary for you to do so? Why is 
it so necessary for you to do so? If the administration, as a matter of 
fact wants— and I think it can exercise its discretion so as to bring about 
the largest good of the lar^t number — then that objective can 
also be achieved in my opinion by administrative reforms in different 
ways, and all within the framework of the Constitution. It is not, 
therefore, necessary to amend the fundamental rights. Ido not see any 
urgency about it that people should talk of amending the fundamental 
rights. Why should that be so? Why should we talk about revolution 
and things of that kind when reforms can come through constitutional 
channels. 

Prof. Tope pointed out certain difficulties and problems that may 
arise if Gdlak Ak/A's decision is accepted as good law without amending 
the Constitution. It is for you to consider whether those problems really 
and seriously matter. I do not think the problems which Prof. Tope 
pointed out, for instance in regard to Privy Purses or Princes’ privileges 
or things of that kind, have anything to do with the fundamental rights, 
and I do not see why the fundamental rights should be affected because 
of some such problems. 

In my opinion, therefore, there is no reason why abridgment of 
fundamental rights is necessary. I am now talking not as a lawyer but as 
a citizen of the land. I am as anxious to bring about social reforms and 
for the introduction of social justice as anyorjou here may be. Butat 
the same time I feel that instead of rushing through legislation of any 
variety whatsoever, in which you may ultimately come to grief and 
which may lead to chaos and disorder, it is desirable and proper that 
we should proceed cautiously. If that is so, then there is absolutely no 
necessity whatever for any amendment of any kind, so far as these funda- 
mental rights are concerned. Tliose who were responsible for drawing 
the Constitution were men of great wisdom and foresight. They looked 
into the future as far as human eye could tee and visualised the turmoil 
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subject to the provisions laid dotvti »a Part III of the Constitution, then 
there is no reason why the laws amending the Constitution should not 
be subject to the same limitations. These are some of the broad points 
tyhich come to my mind as 1 look at the problem. 

I suppose this afternoon your discussions were to be confined only 
to the topics of judicial review, stare decisis, and prospective overruling; 
but I found, that except perhaps one speaker who strictly confined him* 
self to the subjects under discussion, most of the other had strayed away 
from these relevant topics and embarked upon general observations in 
respect of the correctness or otherwise of the decision of the Supreme 
Court in Go(ak /t'oth's case. I am tempted to do the same because, un- 
fortunately I could not take part in the earlier discussions in this Conven- 
tion. 

Tlte importance of the Preamble is necessarily to be emphasised. 
Either you accept the Constitution as it is, or you do not accept it. If 
you accept the Constitution then It is obvious that as the Constitution 
says, the people of India— of course speaking through those who were the 
Founding Fathers at that time— gave a Constitution unto themselves; and 
while giving a Cotistitution unto themselves; they reserved certain funda- 
mental rights which they embodied or enshrined in Fart III of the 
Constitution. That was, I think, their viewpoint; and I am not surprised, 
therefore, that the Supreme Court took the view that these rights 
are sacrosanct. I have seen so many people talking about the 
sanctity of the rights ofJibcrty, of freedom of speech etc. of the indivi- 
dual; when they come to the right of property, they adopt a different 
attitude. According to a certain section of the people it is thought that 
this right of property is not sacrosanct and probably it should not have 
been included in Part III of the Constitution at all. That is entirely a 
different question; but as it is, as the Constitution stands talking from the 
legal point of view, there is no reason why the court should not have 
treated property rights also as embodied in Part III of the Constitution on 
the same footing as the other fundamental rights and held that they could 
not be interfered with by Parliament. It is wrong to suggest that cither 
the Supreme Court is supreme or the Parliament is supreme. There can 
be no such dogmatic assumption. They arc all creatures of the Constitu- 
tion. Neither Parliament is supreme nor is the Supreme Court supreme 
in that sense. The Supreme Court has got the duty and the privilege of 
interpreting the Constitution. That privilege has been vouchsafed to it 
by the Constitution itself, and, therefore, this right ofjudicial review, 
which the Supreme Court possesses, cannot be denied to it. In dbcharging 
this function, the Supreme Court gives its decision and the Constitution 
saysthat will be the lawof the land. Therefore, that is the law of the 
land and there is no gainsaying that fact. 
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by the same process as other laws. It is in that sense the most ficxiblc 
Constitution in the world. It has been said that our Constitution is 
flexible but I hold that the words inflexible and rigid require modifica* 
lions in the light of what President Lowell describes, as "intermediate 
constitutions”. Perhaps our Constitution belongs to that category. 

The question is, on the assumption that the Supreme Court has virtu- 
ally made it impossible for us to abridge fundamental rights, what we can 
and what we should do in the immediate present? The view of the Supreme 
Court is not entirely untenable as article 13(2) declares that all lau’s 
which arc not consistent with the fundamental rights enumerated in Part 
III are valid. Even ifit were, the judgment of theSupreme Court is bind- 
ing on all authorities who are under an obligation to implement it, as is clear 
from article 144 of the Constitution. In two earlier judgments the Supreme 
Court has over-ruled by a bare majority of one, its earlier decision. 
Life changes and even the meaning of words changes in a constitution, 
as Lord Wright obsen-ed, svith times. It may be that the judgment of 
the Supreme Court is incorrect. In fact, 1 am strongly inclined to the 
view that the majority Judgment of (he Supreme Court is incorrect. 
The question is : what can we do to put matters right? 

It is no use referring to the fact that the British Parliament is 
paramount and that it can do anything (hat it chooses. In a quasi* 
federation, and particularly one with fundamental rights, we have to 
accept the supremacy of the Supreme Court in regard to the interpreta- 
tion of our Constitution. There are, in my opinion, two ways of getting 
over the difHcuIties created by the Supreme Court. In the first place, 
what the Supreme Court has said is that fundamental rights cannot be 
abridged. They have not ruled out the enlargement of those funda- 
mental rights and we can, therefore, in my opinion, add to the number 
of fundamental lights and bring some of the directive principles into the 
category of fundamental rights. In the second place — and I say this in 
the presence of eminent lawyers who svould be sliocked by the thesis I 
am propounding — add to the number of Supreme Court judges. The 
maximum strength of the Supreme Grar^ inciuding the Chief Justice, 
has been fixed at 14. We can add 3 more judges. A judge’s mind docs 
not work In a vacuum and, as Judge Cardozo says, the unconscious often 
determines his judgments. If we add, without delay, 3 judges of a 
progressive outlook, provided we make some verbal changes in article 108 
kno\ving that in so doing, we arc exceeding our powers, wc may be able 
to get the judgment reversed by a full court of the Supreme Court. The 
judgment in Colak Nath’s case was a full court judgment. The new bench 
too will have to consist of a full court of the Supreme Court. 
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and disturbances which were likely to ensue because of conflicting 
interests in society. You sec the effect of those turmoils even now and 
unless there are some moorings, some sustaining factors, something in the 
Constitution itself to stabilize sodety’,the country would be faced with a 
very difficult, dangerous and irretrievable situation. 

P. N. Sapru : The question for consideration is whether fundamen- 
tal rights can be amended and if so, how. We have to remember that 
we have, what Lord Birkenhead would have called, “a controlled 
Constitution,” that is to say, a constitution which is controlled by a 
written instrument, and which can only be amended in the way indicated 
in it. There is a distribution of sovereignty in our Constitution and 
Parliament is sovereign only to the extent Indicated in the Constitution 
itself. Ours is a quasi-fedcral Constitution and even if we had no funda- 
mental rights the Supreme Court would have been the interpreter of the 
Constitution. 


The interpretation given by the Supreme Court is binding accord- 
ing to article 141 on all courts, and all authorities, whether civil or 

cxecutive.arercquired. under article 144, to help in the implementation 
of the orders and judgments of the Supreme Court. Certain rights have 
been inserted, which are called fundamenul and while restrictions of a 
reasonable character can be placed on them, they are intended to assure 
to the cmzen those rights which the Founding Fathers thought essential 
for the maintenance of good life. In addition to fundamental rights we 
have also Directive Principles of State Policy svhlch. though not binding, 
are neverthelMs necessary for the State to remember in the performance 
oi Its multifarious functions. 
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considerations. From the legal point of vieiv, this question has been 
discussed, as you know, in three cases by the Supreme Court and it is 
not necessary for me to go into that matter over again. The only point 
I want to emphasise is this: If you read article 368 as it is, you will find 
that when a bill is introduced in Parliament for constitutional amend* 
ment and the bill is passed by following the necessary procedure prescribed 
in article 368 and the bill is presented to the President for assent, and 
the President ^ves his assent, the Constitution automatically stands 
amended in accordance with the terms of the bill. No further steps need 
be taken. You will please remember the point of time when the particular 
bill becomes the part of the Constitution. It is at the point of time when 
the President gives his assent that the Constitution stands amended and 
when the matter is agitated before a court of Uw, it is already a part of 
the Constitution. That being the position, the question arises whether 
the courts have power to review a constitutional amendment and declare 
a particular part of the Constitution as im'alid. I do not think that the 
courts have such power. If there arc conflicts between the two parts of 
the Constitution, it is up to the courts to bring about a harmonious 
construction between the two. But to vest the courts with power to 
declare as invalid an amendment which has already become part of 
the Constitution is something to which I cannot possibly agree. If 
the procedure laid doivn in article 368 is not followedina particular 
case, then certainly It is open to the courts to declare the amend- 
ment invalid. If, for example, a particular amendment requires 
tatiHcatlon and the ratiflcatlon has not been made, certainly the courts 
can interfere. But once the procedure has been followed and the amend- 
ment has formed part of the Constitution, then the courts become power- 
less. This is what I feel so far as judicial review of constitutional 
amendments is concerned. This question has been discussed over and 
over again and I do not propose to discuss it further. 

I ivill noiv consider the political aspect of the question. In order 
to appreciate whether Parliament should be vested with powers to under- 
take amendments of fundamental rights, one has to sec how Parliament 
has actually exercised its powers in the past. This becomes important 
in order to arrive at a political decision of the quetion whether the 
courts should or should not have poivcr of judicial review in regard to 
constitutional amendments. There have been 21 amendments so far If 
you analyse these amendments, one after the other, you will find that all 
of them were absolutely necessary and there was hardly any question of 
abuse of powers by Parliament. It would not be possible for me to go 
through all the amendments, as it will take a lot of time. I shall give one 
example only. Take the very first amendment itself. After the decision in 
the Patna High Court, what was the position of the Government? They 
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There is nothing shocking in what I have said. President Roose- 
velt thought of adding to the number of judges of the Supreme Court 
when he had to face a difficult situation regarding his “New Deal” but 
I am not suggesting this addition only or largely on the ground that we' 
want the judgment of the Supreme Court to be reviewed. I think the 
present situation in which full bench judgments of High Courts of 7 or 9 
judges arc reversible by benches of three judges or even of two judges 
of the Supreme Court is, from a juristic point of view, indefensible. In 
the House of Lords the number of judges is generally 5. So is the case 
with the Judicial Committee of the Privy Council. In the United States 
constitutional cases arc disposed of by a full court of nine judges. By 
adding 3 more judges, we shall be improving the quality of justice in our 
courts and I have no doubt that when reviewing Golak ffath's case in a 
test case, we shall be able to have that judgment reversed. 

I shall say just one or two svords about the referendum and the 
constituent assembly. In principle 1 am not opposed to a referendum 
hut it is difficult to work a system of referendutn in a country 
such as ours. There is no provision for a constituent assembly and 
a suggestion of this nature indicated by Mr. Justice Hidayatullah, 
docs not, I say with all respect, appeal to me. I am clear in my mind 
that the only way in which we can get the judgment in GolakJ^ath’s 
case reversed is by adding a few more judges to the Supreme Court. 

I emphasitc what I said earlier, that there is nothing wrong in 
adding to the present strength of the Supreme Court. The present 
system in which full court judgments of High Courts are revisablc by 
three judges of the Supreme Court fa completely wrong. \Vc can add, as 
suggested by Mr, Nath Pai, some words in article 368 but we should not be 
under the delusion that by doing so we shall have asserted the supremacy 
of Parliament, for the power of reviewing the Constitution vests in the 
Supreme Court and the interpretation given by it has the force of law. 
In a federal constitution or a quasi-federal constitution judicial review 
cannot be avoided. The judicial review eiusts in all written constitu- 
tions. 

R. C. S. Sarkar : The subject for discussion this afternoon fa judi- 
cial review in regard to constitutional amendments. This question may 
be discussed from two points of view, legal and political. You arc all 
aware that the power of the Supreme Court is derived from article 32 
read with article 13(2) and the short point for consideration before us 
is whether the svord ‘law’ in article 13(2) includes constitutional law or 
not. The definition of law given in that article does not help. The 
question svhether the word ‘law* in article 13 would embrace constitu- 
tional amendments abo has to be considered in the light of other 
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K,V. Rao: First I will uke Sen-Varma'j proposition on the power 
of amending the Constitution. Article 368, as it stands, according to the 
judgment in Golak Nalh's case, docs not give that power; he has, therefore, 
suggested that it may be amended by adding one more clause that a 
constituent assembly should be called, and so on. I do not think it is 
necessary. As I understand it, all that is required is to add a proviso to 
article 368 saying that for purposes of this article, the definition of ‘State’ 
inariicle 12 docs not apply. In my view that will solve the problem. All 
the confusion has arisen because of the definition of ‘State’ in article 12 
asapplied to article 13. That is a simple thing and is not a big problem. 

There arc more serious problems to be considered from the political 
science point of view. I tell you plainly hosv exactly this interpretation of 
a constitution should be done, and where exactly the Supreme Court 
and others should stand. It is a social system and we are functioning In a 
social system. We are working in a political sub-system of which the 
legal system is a branch; and if the legal system does not find its own 
proper place and proportion and work within the social system and the 
political sub-system, the legal sj'stem must be corrected and the Judiciary 
must be told how to interpret the Constitution. To my mind, the difficulty 
has risen because the lawyers and the judiciary are apt to apply the same 
old rules and principles of interpretation to everything and at all times. 
The same rules apply to the interpretation of ordinary law as well as a 
constitution; and thus you are not able to understand the significance of 
a constitution. 

The Constitution is not a mere legal document containing words to 
be interpreted in terms of grammar, full-stop and comma. You are 
dealing with a document that represents the political culture of a country; 
and before you interpret it, please understand that you are to interpret 
it in terms of the political culture, and not take into consideration 
c.xtrancom elements and try to misinterpret it. I may tell you, many of 
the amendments that have been passed by Parliament are called for 
because the courts have given such judgments which have no connection 
with the political culture of the country as depicted in the Constitution. 

Take a simple example: Article I9(l)(a), as it stood then in 
1950, was so Interpreted as not to cover incitement to murder or to setting 
fire to houses. A misdirected interpretation alone could result in this 
kind of meaning and Parliament was compelled to amend the article. 

Similarly, in 1950 when we had the judgment in Gopalan’s case— I 
am talking to the lawyers and the judiciary — did you understand the spirit 
in which the Constitution had been' made? It was said then : we arc 
not concerned with the Constituent Assembly proceedings; we do not 
take them into cognizance at all; wc do not read them at " all. 
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K. V. Rao: That is esactlr what 1 told in the bojisaiag; too 
alwa\-3 aoplj' old aadaniiquated rules ofiaterpr eta tioa to the Coamtutioa. 
There was ai»ther argument long ago that they were not coacemed with 
hypothetical cases- Bat that is not the tcasoa here. The simple aasu-er 
is that our Coastiratioa allows only “aa Dplaksa” to be given by the 
Supreroe Court. Even when the procedure is the same, it is not cotai- 
dered a judgment or binding law jest because it is distinctly so said in the 
Caastituticsi. Similarly the Coastitatioa does not call the eonsdsutioa 
amendment 'law' at all. Consequently, there is no meaning in calling 
it a latv first, and then iraplj-iag that for purposes of article 1S;2) also it 
isa‘law\ For purposes of article 21, law meaas *staPa:ora’ law’ but nor 
‘constitutional law* for the courts (vide G.'^^'s case) whereas for 
purposes of article 13 (2) law means constitutional law also (vide 
CflabLiiVr ease). Themeaaicg of the ‘law’ thus is a matter ef opinion. 
If the opinion of one court is Hie that, the cpinion of a subsequent 
court nay be diaerenl at some other time. It is all upsetting the 
canstirational order by judicial fiats. 

Again, take prospective over^tulbg. It means that whatevermischler 
has been done stays, but ia future the law does not apply. That is all 
right. But does the Supreme Court apply it in that way in C.'labsrllV 
case? ' Thb ruling means that all the amendments have been in order 
tillFebraary 27, 1937. Prospective over-ruling sata ei the bw 

is dead but beeatse sometHcg has been done already under the bw, 
the Court will not rule that out and undo the mischief already done but 
allatvs it to stay. That is all right; but here the judgment ia GabtealFf 
cue alIo>vs the amendments to say. The Cemstiranaa nowhere confers 
power on the Supreme Court to say that an unconstitutional act wll! 
still continue? Haw can ameadmeits which have been proved to be 
absolutely unconstitutional, be made cocstitutiunal? 

A xnenaber: Parliament can do iL 

K.V. Rao: I have one more point. 1 do not pttfc the Supreme Court 
to tell me that I am to Iwe under an *ucconstitutianal Constitution'. It 
is for my representatives to say under what Constitution 1 have to wtjrk. 
If the Supreme Court is given this kind of power, it is certainly ie\miing 
the Constitution. \Vhat power has it got to rmmte the Gonstitutioa? 

If the Supreme Court be^ns to rewrite the Constirution ia this 
way, we would soon be transferring the Crown from James I to the 
Supreme Court, fsigcttiag completely about SCO years of struggle for 
demoautic form of Go\-enanent. 

H. N. Kmizrn: What I have been asked to clarify is the pcsxtioa 
that was taken up by the Canstiicent Assembly rtgaidii^ the amendment 
cf the Constitution. Every article of the Oanstitution was dheused 
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don it being obliterated. The first coup “Xrt, 

placewhenjohn Marshall, Chief Justice of the U. S. Suptern 
L. judgment taying that the •Constitution- is 'eontti u tonal law 

because it was Maw', the court had the power to interpret it. 

The second coup has been staged by our Supreme Court 
Court equated this constitutional law with ordinary law. , 

books have been written, on thb subject and every author has 
constitutional law as different from ordinary law; and 
time for me to hear, as a teacher of political science teaching c ^ 
for the past several years, that ‘constitutional law’ is ‘ordinary laiv . r 
Because in India, as the Court has said in G<»“V“'pirent. 
procedure is applied in enacting both, and the same body, 
passes both. Consequently it is ordinary law. 

I would put a sejuindcr. Why is it said that Advisory Opinion o 
the Supreme Court, under article 143 is not a “decision”, and, t cre^^ ^ 
not a binding law? There also the proceedings are the same 
litigation case; a defence is made, lawyers argue, and *'^'7 k^^SunrefflC 
is judicial procedure. But docs it become a judgment of the P 
Court, binding on all of us? It docs not. Why? 

A Member: One difference is here that there is no rwl 
before the Court with regard to the initial reference under artic c 
There are no contending two parties. 
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cvw raised an objection on the plea that tJic abridgment of the funda* 
menta\ rights by way of amending the Constitution svas never 
contemplated. I was amused to read an opinion by Acharya Kripalani 
and Dr. Munshi saying now to the contrary. Therefore, our understanding 
all along had been that Part HI is also subject to amendment to the 
same extent as other articles are amendable under article 368. The 
judgment of the Supreme Court in Golaknath’s case came to us as a 
surprise and a shock. 

I come to anoilicr aspect to which Mr. Hajarnavls dresv our atten* 
tion. He lias been emphasizing that Parliament or the Government of 
India, has been getting into panic whenever tlierc is a judgment of 
the Supreme Court or the High Court; and in panic they have been 
introducing unnecessary amendments in the Constitution for abridging the 
fundamental rights. He was, as a matter of fact, more sore about the 
seventeenth amendment which took out about 44 State Acts from the 
review of the Court. I was a member of Parliament when the amend- 
ment was introduced. It svas not passed in a huff or in a hurry because 
competent legal opinion was consulted on the amendment. I personally 
had a discussion with the then Advocate Geneia) of Madras, Mr. 
Thiruvenkatachari, one of the most erudite lawyers I have come across, 
and a man of very sound judgment. He was one of those who suggested 
that instead of making an amendment in the attlcle, it is better to 
incorporate all the Acts which are sought to be protected. I remember he 
rererred to me a precedent in some constitution— Ireland or some other 
country— to shoiv that there was such a situation in that country also. As 
a result of this, certain Acts sverc put in the Constitution itself and made 
beyond the purview of judicial review. It lias been rightly pointed out by 
Mr. Sarkar that the original idea was to give protection to 132 Acts. But 
the question was considered thoroughly. The documents and records of 
the proceedings of the Joint Committee of both the Houses ran into more 
than 1,000 pages. It is a voluminous proceedings consuming several 
months of labour. It svas not only the Government of India, but all the 
State Governments that svere anxious to put through land reforms and 
land legislation. They svcrc of the same mind. Because of the collective 
and unanimous opinion of all the State Governments and the Govern- 
ment of India, after a very careful review of the whole situation and 
after obtaining competent legal opinion, this amendment ivas made and 
the number of Acts ivhich were sought to be protected was reduced from 
132 to 44. Therefore, it is my opinion that. It is rather unfair and 
Iiarsh to say that Parliament oflndia or the Government of India have 
been rushing through, incorporating, or passing constitutional amend- 
ments in a hurry and under certain pressures. 
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.here, I frankly do no. romombor the depth of .anc.hy at.ached .0 

Licle 13 .vhlch is now being amehed lo i. edher by .he conr.s or by 
some lawyers or other people. We all di«a.Med .hem .n the Conslduent 

Assembly, When article 368 eras passed I do not think anybody eset 

thought that this article srould apply to the svhole Constitution, eacept 

the chapter on fundamental riBbts. There is nothing to show that m the 
records ofthe Constituent Assembly. They ate amendable. As regards 
the referendum, 1 believe only Profmsor K. T. Shah referred to it and took 
the initiative as well. But his view was not accepted by the Constituent 
Assembly. Consequently the whole of the Constitution was made in 
accordance with the British and the American precedents. Within a 
year of the coming into force of the Constitution an Act was ^oug 
forward before tlie very same body functioning as Provisional Parliament 
to amend certain articles of the Constitution which form part of Part III 
of the Constitution. Keeping this factor in view either you have to 
agree that the Founding Fathers did not read into article 13(2) what is 
being read into it now, or that they forgot at that time the assurances 
that they had given while framing articles relating to the fundamenta 
rights. If the latter hypothesis was true at least the members of the 
opposition in the Provisional Parliament could have pointed that out 
tailing objection to the Amendment Bill abridging fundamental rights. 
But I do not remember tiiat any objection was uken to it by anybody. 

It did not occur to anybody to say that the prohibition in clause 2 of 

article 13 applied to all constitutional amendments which take away or 
abridge fundamental rights. If this was the understanding of the 
members of the Constituent Assembly svho afterwards became members 
of the Provisional Parliament, remained in po^vc^ for two years an 
enacted the First Constitution Amendment Act, I think it will be rash on 

the part of anybody to say that the Constituent Assembly meant that a 

certain part of the Constitution should be beyond the power of Parliament 
to amend. Article 3G8 is a perfectly general article which empowers 
Parliament to amend each and every article of the Constitution including 
the fundamental rights. 


B. K. P. Siaha: Even though 1 was not a member of the 
Constituent Assembly I became a member of the Provisional Parliament 
on January 26, 1950, the date on which the Constitution came into fo^. 
Really, I am of the same view as that of Pandit Kunzru. The Constitu- 
tion was amended several times. All the members of the Drafting 
Committee, Dr. Ambedkar, T. T. Krishnamachnri, Dr. Munshi, Alla i 
Ktishnaswamy Aiyar were the members of the Provisional Parliament 
which passed the Constitution First Amendment Biil abridging funda- 
mental rights. But whenever the question of amendment of * 
Constitution for abridging the fundamental rights arose, none of them 
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Subject : Amcndability of the Constitution under judgment of 
the Supreme Court and steps, if any, to be taken to 
overcome the difficulties. 

Chairman: ; Mr. M.G. Setalvad, M.P. 

Raporleur; : Professor P.K, Trlpathi. 

M.C. Setalvad : Dr. L-M. Singhvi will tell us very succinctly about 
the proceedings of yesterday so that we may follow the discussion 
proper. 

L.M. Slogfavi : The discussion yesterday was confined to the 
quality and content of constitutional amendments, the place of funda* 
mental rights in the Constitution, the scope of judicial review and the 
doctrines of start dteisit, prospective overruling and acquiescence. 

Today, after having discussed various aspects of Coloknoth's judg* 
ment threadbare, we should confine ourselves->-and it is proposed that 
the scope of the discussions today is as scvCTcly and rigorously limited 
as possible — to take into consideration the various alternatives which have 
been throsvn up seriously on Golaknath's case. Even the majority view 
of the five judges for whom Chief Justice Subba Rao spoke, have con- 
ceded that there is possibility, though they have not finally ruled in the 
matter, of attempting an amendment through a constituent assembly. 
Mr. Justice Hidayatullah has been more specific and explicit in this 
connection. Therefore, it would not be correct to say that these six 
judges did not contemplate any amendment of the Constitution in 
whatever way. 

We have before us, therefore, a wide range of complicating, com- 
peting and Complementary choices. Some new choices and suggestions 
have been thrown up in the course of discussions since Friday evening. 
They relate to a re-definition of the doctrine of stare decisis in the context 
of our Constitution, for example that there should be a special majority 
in the Supreme Court when it wishes to give constitutional interpreta- 
tions on certain vital issues, and that in certain matters, as Mr. S. K. Das 
put it, if the Attorney General certifies the matter to be of great constitu- 
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V. G. Ramachandran: Mr. Krishna Mcnon was pleased to observe 
that judicial review was a mere process. I beg to submit it is not 
so. It is areal substantive right available to the people whose rights 
have been invaded. Judicial review not only reveals the law but 
also has to declare and make law when necessity demands it as In 
Golaknath's case. To say lightly that Parliament will go on with 
amendments despite Courts’ ruling is to Ignore the constitutional mandate 
contained in article 144 which enjoins all State authorities to go in aid 
of the Supreme Court. It is the Constitution that is supreme and not 
the three wings of Government, which can exercise only what may be 
called partial sovereignty within the restrictions placed on them by the 
provisions of the Constitution. 

The doctrine of prospective overruling has been criticised as foreign. 
But there is nothing in the Constitution that prohibits it. In Golaknalh's 
case, the impugned first, fourth and seventeenth amendments have not 
been struck down by this doctrine and so article 13 is in no way oITended. 
Even in England, the latest decision of the House of Lords in 196G* lends 
support to the prospective overruling doctrine. It envisages that a strict 
adherence of start dteiiis is archaic and that t!ie liighcit court of the land 
can depart from a previous decision when it appears right to do so, 
without disturbing retrospectively the Iwsis on which contracts, settle* 
meats of property and fiscal arrangements have already been entered 
into. Criminal law is also therein excepted. Prospective overruling was 
used judiciously in GolaknathU case to uphold the rights of people in 
Part in of the Constitution. 


1. Stt London Tramways Case fl966l 1WX.R. 124. 
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These arc the suggestions svhidi have been thrown up in the course 
of discussions in the last three sessions. 

M.G. Setalvad : May I make one observation? Today’s discussion, 
it appears to me, will proceed on the assumption that a situation is being 
created by Gohknalh's judgment which requires a remedy and the 
remedy suggested, so far I can see, fall into two parts: one is taking 
some steps which will make Parliament's power to amend the Constitu- 
tion Including Part III as absolute; and the second refers to a cockneyed 
subject, namely, is it necessary to lay down some modified procedure in 
the Supreme Court when it deals with important constitutional questions, 
so that we should not be faced, we have been by a judgment so narrowly 
divided by G to Sin such an important matter. I request you to con- 
centrate on these two aspects of the matter. 

H.N. Knazru: fn the Constituent Assembly we were under the 
impression that under article 368 we could change the Constitution in any 
manner we liked and that those piloted (he draft article 304 through the 
Constituent Assembly were also of the same opinion. But now we have 
been told by the majority judgment of the Supreme Court that it is not 
so and that while the procedure for amending the Constitution 
has been clearly laid down, the power to amend the Constitution 
inferred from certain provisions of the Act. It is a reading by implica- 
tion as nowhere in the Constitution it is so stated. In these circums- 
tances, sve have to see how Parliament may regain the power which we 
thought it possessed. One suggestion h that a test case should be brought 
before the Supreme Court in order to find out whether the Supreme 
Court changes its opinion or adheres to the one that has already been 
expressed. If that is done, ten of the existing judges will be those who 
have already expressed their opinion. If, therefore, we are to have a 
clear expression of opinion on this point, there must be some other judges 
added to the court who have not committed themselves to one view or 
the other and I understand that it is possible to have 13 judges in the 
Supreme Court. In that case it will be desirable to have the full strength 
of the Supreme Court in order to decide this matter. 

Secondly, suppose this method fails and the Supreme Court adheres 
to the opinion expressed by the majority party. What is to be done then? 
Well the majority judgment, that is the judgment of Chief Justice, Mr. 
Subba Rao, and four other judges, says it is by the use of these implied 
powers of Parliament under articles 245 and 246 of the Constitution, read 
with entry 97 of List I in the Seventh Schedule you can convene a 
constituent assembly again, but they arc careful enough to say that they 
do not express any final opinion on this point. Only Mr. Justice 
Hidayatullah is sure that this is the correct method of dealing with the 
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tional impottante, the Chief Justices of certain High Courts, or all High 
Courts should also be called upon to participate in the process of inter* 
prcting the Constitution at the apex of our judiciary. 

There arc other suggestions outlined in the Working Paper of the 
Institute to which I would particularly draw your attention. It has been 
mentioned there that it is for your consideration as to what the compost* 
tionofthe machinery and the manner of carrying the amendment by 
the constituent assembly, or convention or referendum or initiative 
should be. It is also mentioned there that whenever the Court delibe- 
rately pronounces a value judgment, interpreting the Constitution, it 
should not subsequently disturb the order so established even though 
there might be other logical reasons suggesting a contrary view and that 
since its pronouncements aifect the entire constitutional order, it should 
not impose certain limitations on Us absolute discretion in declaring the 
law, interpreting the Constitution and passing any order to do complete 
justice in the pending cause or matter. This of course was also the 
subject matter of discussion yesterday In the evening. 

The other suggestions have been: 

(1) that for establishing constitutional order and stability in judicial 
system a decision by two*thirds or threc*fourths majority of 
the Courts should be insisted upon; 

(2) that if it is assumed that the principle in Colakrialh's case is 
not acceptable then Parliament may amend article 366 so as to 
lay down therein that Parliament hat the power to clearly 
amend all the articles of the Constitution, including fundamental 
rights notwithstanding anything said in the other parts of the 
Constitution. This is also the tenor of Mr. Nath Pal's Bill which 
has been referred to the Joint Committee of the two Houses 
of our Parliament. 

(3) that it is open for the Court to review its judgment in Colaknalh's 
case and that we need not be panicked but give enough time 
for the Court itself to reconsider and review and revise its 
opinion in GolaknalVj case; 

(4) that the Supreme Court be packed or its strength increased in 
order to get a revised dedskm from if, 

(5) that Reference for an advisory opinion of the Supreme Court 
be resorted to; and 

(6) that fundamental rights should be made entrenched provisions 
of the Constitution so as to require for any constitutional 
amendment affecting fundamental rights the same kind of 
procedure which is contemplated in the proviso to article 368. 



ntlRt> BUSINESS SESSION 


299 


bind all courts unless it is reversed. We have, therefore, to consider svhat 
steps should be taken to remove the difficulty created by the judgment. 

If you consider that the fundamental rights are so fundamental that, 
even if they are frozen at this stage, no difficulties will arise in carrying 
out our social and economic policies, I suggest that no further steps need 
be taken. But you cannot have frozen rights in an cvcr-changlng 
society. \Vhcn sve undertake legislation for progressive economic or social 
reforms, fundamental rights should not be allowed to stand in the way 
and occasions must necessarily arise for the amendment of the fundamental 
rights. 

We must, therefore, have a clear picture of what we want to achieve. 
1 am not one of those who believe that the fundamental rights are natural 
rights. I am not also one of those who believe that fundamental rights 
are immutable. I am not also one of those who believe that fundamental 
rights were rcser.-ed by the people to thenudves. It is a ssTong conception. 
After all, it was the Constituent Assembly which framed the Consticutioo 
and people had very little part to play in It. It was the Constituent 
Assembly which reserved certain rights or granted certain tights to the 
people. It is not the other way round. There is no doubt in my mind 
that such fundamental rights require amendment. I do not, however, 
minimise the importance of fundamental rights. Though I disagree with 
the majority judgment of the Supreme Court, I think that it has done a 
very useful serv'ice. It has underlined the importance of fundamental 
rights in the life of the commxmity. It has aroused the interest of the 
common man to a constirutional question of far-reaching importance 
about the desirability of amending fundamental rights. To that extent, 
the Supreme Court judgment has served a useful purpose. 

Our object, therefore, should be to provide for some machinery’ for 
amendment of fundamental rights. But at the same time we must ensure 
that these rights arc not lightly touched. We must provide for adequate 
saf^iards against hasty amendment of fundamental rights. The question 
arises how we may achieve ihU objective. This is svhat I propose to 
discuss. 

The first suggestion is that when we propose to amend any 
fundamental right, a constituent assembly should be convened for the 
purpose. This suggestion has been thrown out by the Supreme Court 
itself. It is, however, beset with difficulties. In the first place, there arc 
difficulties in convening a constituent assembly. It cannot be done by 
Parliamentary legislation because Parliament would not be able fa do 
anything indirectly which it could not do directly. Secondly, Parliament 
itself being a constituted body, it cannot create a constituent body. 
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matter. This means that since there is a doubt about the matter it will 
have to be referred to the Supreme Court for an expression of its opinion. 

I need not say how that is to be done. Tliat is all known to you. Dut 
in order to avoid all possible mistakes and to know which is the best 
method of restoring to Parliament the power tliat wc thought it possess 
we should ask for the opinion of the Supreme Court. 

Thirdly, we have been asked whether it would be desirable to Uy 
down a special procedure when the Supreme Court considers constitu* 
tional matters, ^^hll it be desirable to lay down that a majority of one 
should not he sufficient to change a decision already arrived at? I suppose 
anything can be done, but I do not know whether this will be as simple 
as it is thought to be. Next, will not a dcnuind arise that since a judg- 
ment of the Supreme Court may carry greater sveight with the people, 
even other issues, which arc of an important character, though not consti- 
tutional, should be dealt through the instrumentality of the court? 

These and other questions arise and tlie matter will, therefore, 
have to be considered very carefully before wc pronounce any definite 
opinion on the subject. For the time being, it seems to me that wc have 
only two methods open to us: 

( 1) To bring a test case before the Supreme Court and see whether 
the Supreme Court is prepared to change its opinion, ns the 
Supreme Court of the United States luave done on many 
occasions; and 

(2) To ask the Supreme Court, if this method fails, what would be 
the best way of dealing with this matter, so that Parliament 
can get back the power which the founders of the Constitution 
thought it possesses. 

R. C, S. Sarkar: The subject for discussion this morning is 
amendability of the Constitution in victv of Colaknath’s case and the 
steps which should be taken to overcome the difficulty. The recent 
trend of the decisions of the Supreme Court is rather disturbing and the 
judgment in Golaknath's case is perhaps the most controversial judgment 
ever delivered by the Supreme Court during the last 17 years of its 
existence. For the jast two days wc have dbeussed this judgment from 
various angles. Though there has been a conflict of opinion among the 
members of the Convention, the general feeling is that the judgment is 
clearly wrong and productive of greatest mischief. But nonetheless, it 

is the declared law under article 141 of the Constitution. It is not the 
law of the land as sometimes it has been loosely put. But it is certainly 
a law binding on all Courts in India, It is no good discussing the merits 
and demerits of this Judgment because this judgment will continue to 
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Thirdly, apart from legal constderations, there are many practical difficul- 
ties in convening a constituent assembly. If, for example, w^want to have 
a minor amendment in article 19(2), it will not be an easy task to go 
throu'^lithe paraphernalia of convening a constituent assembly. The 
amount of time and labour involved -will not be worth the trouble and 
you are not going to get a body which will be more representative than 
Parliament which is based on adult franchise. So the idea of a constituent 
assembly has to be rejected both on legal as also on political 
considerations. 

The next suggestion which has been made is that there should be a 
reference to the Supreme Court for its advisory opinion. I really do not 
understand what the scope of that reference should be. The reference 
might be on two questions : firstly, a review of the judgment. To my 
mind this is not possible because an advisory opinion cannot override a 
judgment of the Court. The other suggestion is to seek the advice of the 
Supreme Court as to the methods by which constitutional amendments 
of the fundamental rights may be made. To my mind, such a reference 
also should not be made. This is a political question and must be decided 
by the Government and Parliament and not by the judiciary. Therefore, 
the idea of making a reference to the Supreme Court for its advisory 
opinion does not appeal to me at all. 

Another suggestion has been made tliat there should be referendum. 
Apart from the practical difficulties in referring a particular question to 
2S0 million electorate, there are other difficulties also. In a small country 
like Switzerland, a referendum might svork well. In a small place like 
Goa svherc there was a limited question, referendum had been possible. 
But when you are dealing with 250 million people and seek their opinion 
on complicated questions of constitutional law, it will not work at all. 
I do not think tli.at referendum is an answer to our problem. 

Another suggestion has been made that article 145(5) should be 
suitably amended so that a marginal judge might not upset the established 
law. This idea .olso does not appeal to me. It is not going to undo what 
i\as already been done in the past. 

In the absence of any suitable alternative machinery for amendment 
of fundamental rights, it will be necessary to vest the power in Parlia- 
ment itself. I do not find anything wrong in vesting Parliamcnl svilh 
those powers. After all, it is the most representative body responsible 
to the bar of public opinion and riiere is nothing wrong in vesting Parlia- 
ment with these powers. But at the same time, in order that Parliament 
might not act hastily, certain restrictions have to be put on its power in 
relation to the amendment of fundamental rights. During the last 17 
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ycaisorso, we have already amended fusdamenial rights to suit our 
needs and it will not be necessary to move with unnecessary haste wth 
regard to this matter. You ate aware that Mr. Nath Pai introduced a 
Bill in Parliament on the subject and it ts still pending The object cf 
the Bill is tos-est Parliament with powers to amend furdamcntal rights. 
I entirely agree with the object of the Bill. But the Bill as drafted dees 
not provide for necessarj- safeguards against hasty legislation by Parlia- 
incni. Moreover, a unilateral declaration b)* Parliament that it has posver 
to amend the Constitution may bring Parliament and the judiciary into 
confiict and this will not be a healthy thing to do. The Bill as drafted 
may also be strufh down by the Supreme Court in sdew of its decision in 
Csfices.'^’i case. 

While 1 fully agree with Mr. Nath Pai that in order to achieve the 
object in viov, article 3G3 should be amended, I suggest that the amend* 
meet should be more comprebcnslve. In the first place, a specific provi* 
sion should be made that while Parliament exercises its powers under 
article 353, it should function as a constituent body. It should also be 
made clear that article 363 ts a seIBconUiced code, that is to ur, it 
should coNxr both substantive taw as also procedural law. Tbee are not 
novel ideas. This was the intention ofthe Constirution>inaLen. You may 
remember that the Constituent Assembly sras functioning in two capa- 
eitiet, as a Constitueat Assembly as well as a legislative body, l^e 
Coastitution*caahers fdt that while Pa-Iiaaent will exercise power under 
articledSS, it srauld function as a constituent body, but the distinction 
between the constituent powers of Parliament and the ordinary powers 
of Parliament have been overlooked by the Supreme Court. This aspect 
was, howcN'cr, vory well brought out by Mr. Justice ^Vaachoo in his judg- 
ment. All that I suggest is that specific proN'ision should be made to give 
effect to the views of Mr. Justice Wanchoo by suitable amendment of 
article 368. 

Secondly, in order to provide safeguards against hast}* legislatioa, 
provision should be made that any amendment of fu nd a m ental rights 
would require radficadon by the Slates. This suggestion s\*as made by 
htr. Justice Gajendragadkar in Jf^an^te'Yscase. The Government did’ 
not act on that advice and if they did, thii^ would perhaps have been 
different today. ^Ve should give effect to that suggesdon by including 
Port in in the prosuso to article S6S. 

Even with tbe^ amendments, the validity of the law would not be 
free from doubt. ^Ve should, therefore, proceed caudoaily and Parlia- 
ment should exercise its povfos under artide 363 only la cxcepdonal 
cases. I sugg est that Parliament sboiiU, to start srith, amend certain 
arUcles of the Gonsdtndon svhich will col have a direct impact on f un d a- 
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convention, if not an amendment of the Constitution, should be establis- 
hed for ensuring a minimum period for which the Chief Justices of the 
High Courts or at least the Chief Justice of the Supreme Court should 
hold office. If the Chief Justice is there only for a few months I would 
not say that he would become less responsible, but ifbe were there for a 
longer period he would try to develop a consistent philosophy of juris- 
prudence of his own. He would try to work it through a number of 
cases and he would try to influence judidal opinion and thinking in the 
country in a constructive way or at least in a way svhich he thinks is good. 
If that sort of thing can be brought about it svould be good. I just looked 
into the 165 years’ record of the Supreme Court of the U.S.A. There 
have been only 14 Chief Justices of the Supreme Court, and in India in 
the last 17 years we have had 8 Chief Justices, 

With a view to make the position clear 1 would suggest that we 
should at the earliest opportunity amend the Constitution so that the 
power to amend the Constitution including Part HI is restored to Parlia- 
ment, because the whole set-up and scheme of our Constitution envisaged 
a type of judiciary appointed in a particular way which is rather rigid 
and selective and irremovable judiciary — as Mr. Rao called it— and at the 
same time gave certain potvers to Parliament as the chosen representatives 
of the people. It w.n never intended to give the judiciary that much 
posver as to counterbalance the powers given to the Parliament. In effect 
the judgment has disturbed the whole constitutional set-up, as such it 
needs to be ratored as early as possible. This can only be done, to my 
mind, by amendment of the Constilution. 

As regards the requirement of the two-thirds majority of the Court 
for interpreting the Constitution, 1 do not think that will be the right 
thing to do, £vcd the suggestion of convening a constituent assembly, 
as made in the judgment itself, would not be free from doubt. If such a 
body is convened today it would have almost the same political com- 
plexion as the present Parliament. It would not be imperative for the 
Constituent Assembly to take decisions by a two-thirds majority, as the 
present Parliament has to, in order to amend the Constitution. So in my 
opinion the present provisions contained in article 368 give greater 
security for upholding the fundamental rights in the Constitution and 
for implementing the purpose of this judgment than the suggestion of 
convetung a new constituent assembly which might svork on a simple 
majority principle. 

The only way for the controversy to set at rest and the judiciary to 
know the scope of its power of judicial review is an amendment of the 
Constitution making it cle.ar that Parliament has absolute posver to 
amend the Constitution including Part HI. 
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mental rights but only an indirect impact. I have article 359 In my mind. 
Ifemergency is lifted, it might be necessary to amend article 359 and that 
will give an opportunity to the Supreme Court to review its own judgment. 
Later on, we may undertake amendment of fundamental rights only when 
it is a 'must’. 


I realise that if article 368 is amended in the way suggested by me, 
even then the validity of the amendment would not be completely free 
from doubt. But it will have the eOcct of vesting Parliament svith powers 
to amend fundamental rights and, at the same time, there will be 
adequate safeguards against hasty legislation. It would also go a long way 
to meet some of the objections of the Supreme Court and would give an 
opportunity to the Supreme Court to review its own judgment. 


R. N. Mirdha: The subject that we have been discussing since 
yesterday deals with a very important matter. Golaknath's case has 
been a subject of great controversy so much that unpleasant epithets 
have been hurled on this decision by the highest judicial tribunal of our 
country. One could very well have wbhed that this sort of situation had 
not arisen and that whatever our Supreme Court ruled was accepted by 
the ^ncrality of public in the right spirit. But the subject matter of 
die judgment is such that there is bound to be a strong reaction. Firstly, it 
has upset a judicial situation that existed in our country for quite a few 
years leading us to believe that judicial opinion in the sphere of funda- 
mental rights and the power to amend the Constitution by Parliament 
wwe inore or less well established. Therefore, this judgment has come as 
a jolt. \Ye must clarify the whole situation at the earliest opportunity, so 
that this confusion may not continue and the Supreme Court is not 
subject to the type of criticism which is being made at present. I think 
me best way to do it would be to amend the relevant articles of the 
Constitution, so that any ambiguity in the matter would be set at rest, 
borne one had suggested that we should wait for a test case to go to the 
Supreme Court, so that the Court could review its ownjudgment. Well, 

. iswou ^ e in a way asking the Court or offering it an opportunity, 

1 not an in uceraent, to change its judgment so soon after the judgment 
is pronounced. I think we should not wait for that. Actually we have 
been emboldened to think in those lines because of certain inconsistencies 
m the judgments of the Supreme Court. I would like to say a few words 
as to why it has happened. 


tenure of the judges in the High Courts and the 
Supreme Court, it has been much too short. I would not go to the 
mtlhod by which they ate appointed and if there could be a change in 
the method, for example, whether we could bting in some eminent 
jurats for which there is a provision in the Constitution. At least some 
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amend the fundamental riglits provisions in the Constitution. A Parlia- 
ment works on a party system. So when they do not give any party a 
two-thirds majority, it may be considered that some sort of veto h.is been 
given by the people to future constitutional amendments. 

The next point I come to is a very important one and that is: ^Vhy 
this Convention is so anxious to repose the power of amendment in the 
Parliament? In tlie present conte.Kt, is such a power of amendment 
absolutely necessary? Could this matter not be taken up along with the 
next General Election when a specific question on this point may be asked 
to the voters? This question was not directly pul to the voters during the 
last elections. Parliament has been elected to d!sch.vrge normal legisla- 
tive functions and not to amend the Constitution. 

Further the only controversial clause mentioned during the debate 
related to property rights. This point %s’as highlighted by Justice 
Hida^-atullah in his opening remarks and later on by Mr. Setalvad. My 
point is, if this is the only controversial provision In the fundamental 
chapter, these rights have been considerably whittled down by series of 
amendments to the Constitution and really there is no further practical 
necessity to make an issue of this matter till the next elections. 

An nnalj'sis of the constitutional amendments will show that no 
attempt has been made by the Parliament to consider objectively the 
area of restriction required on the fundamental rights. On the other 
hand, in the various amending acts, certain enactments have been men- 
tioned in the schedule which are immunised from the attacks on the 
ground of constitutional iiu'alidity. Such immunisation of selected 
pieces of legislation cannot be termed as amendment of the Constirutlon. 
This is somcllung far more arbitrary. It is for consideration whether 
such haphazard and artlhciai restrictions on fundamental rights should 
be allowed to be made by Parliament whlcli has been primarily elected 
to carry on legislative activities under the Constitution. 

So my suggestion is that the decision in the GohknalA case should be 
followed so long as it is the law of the land. That decision sa)-s, rightly 
or wrongly, that a constituent assembly can be convened by Parliament 
for abridging the fundamental rights. Five Judges have given indications 
of that point of view and one judge has definitely stated that this is the 
only means available. This means It is the dicta of the Court and in the 
absence of anything else it is the only method that can be legally followed 
to achieve this objective and it is wrong to proceed tvith the amendment 
of article 360 so as to whittle down Part HI or article 13(2). ^^’e 
might wait for a suitable opportunity so that a constituent assembly can 
be properly convened. There is really no hurry for this became accord- 
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M. c. Setalvad: May 1 make a suggestion which future speakers 
may consider? If they start with speaking their conclusions at to the 
methods and then give the reasons we might be too briefer. 

C. B. Pai: The dicta of the majority judgment in Golaknalh’s 
case is the law of the land. No useful purpose will be served by 
suggesting amendments to the fundanicnUl rights provisions in the 
Constitution so long as that judgment subsists. The only way the Consti- 
tution can be amended is by following the majority view of the Supreme 
Court, i.r., to convene a constituent assembly or to seek a referendum. 
There is no point in suggesting that Parliament can make a law by which 
it will indirectly amend Part III. So ray suggestion would either be to 
convene a constituent assembly or to refer the entire issue to the country 
in a referendum. The issue to be referred to the country and the electo- 
rate can be specific and should be stated in simple terms. 

M. C. Setalvad : What is the procedure? 

C. B. PaJ : I will come to that presently. Viewed freni the 
fundamental juristic principle the sovereignty in a democracy vests 
ultimately in the people. If this principle is accepted the procedural 
dllliculties should not stand in the svay of translating the will of the 
people into law. A procedure should be evolved to meet the needs of 
the situation. If there is difficulty in convening a constituent assembly 
the alternative of a referendum can be thought of. 

The virtue of seeking a referendum u that the voters would get the 
tight to say ‘yes’ or ‘no*. Judging from the immediate past the chances 
are that the voters will not give an unfettered right to the elected 
members to amend the Constitution. 1 say this because they have even 
now impliedly negatived thb right. It may be that they arc dissatisfied 
with the series of constitutional amendments that have been passed in 
Parliament. That is why they have not returned a single party with a 
two-thirds majority to the Parliament. Under a democratic system svith 
party rule, the fact that the voters have not returned a single party 
capable of amending the Constitution, which they have done so far, 
clearly indicates that the voters have expressed their dissatisfaction with 
these amendments. Yesterday, oue speaker suggested that the voters have 
given a mandate after the Supreme Court’s decision or contemporaneously 
that the Constitution may be amended by electing a new Parliament. 
That suggustion is not correct. On the other hand, as I have already 
stated, voting public in India who are after all the final repositories of 
power in this country have definitdy negatived the Parliament’s right to 
amend the Constitution. They have not given any party a majority 
which means they have not given power to the present Parliament to 
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about only by another constituent assembly. If sve arc sticking to the 
law, as it cxbts today, then we must abide by the law laid down by the 
Constituent Assembly and embodied in the Constitution which is 
contained in article 358. So I suggest that all the t-alk which has been 
going on for such a long time for calling a constituent assembly to cliange 
the Constitution is academic and has no reles-ance svhatsoes'cr to the 
Indian Constitution and the Indian circumstances. 

Apart from this, there are practical diniculties invoK-ed in this 
suggestion. If a constituent assembly luis to be called, it has to be by 
adult franchise. So it is the same thing as Parliament elected on adult 
franchise. WTiat is going to be the distinction between that constituent 
assembly and Parliament? How long will the constituent assembly sit? 
Would it be possible to restrict its business? What would be its relation 
to Parliament? And what would be the expenditure involved in that 
process? And there would be a spate of Irga! arguments and dilTerences 
that are bound to coafuse the people. Let us not forget that there are 
also other difilculties, apart from the fact that the public will find it 
very* difficult to undentand s-arious arguments, many of svhich would be 
legal, ins'olved In changing the Constitution. 

The Constituent Assembly itself functioned simultaneously as 
Parliament whenever it discharged ordinary* legislative functions. As 
such there is no point in saying that there should be a special corutituent 
assembly different from Parliament. Parliament itself, if 1 may suggest, 
is a body entrusted by the Corutitution for changing the Constitution. 
\\'hat I would only say is this: that Parliament may, whenever it wants 
to change the Constitution, instead of adopting the procedure applicable 
for enacting ordinary laws, should adopt a special procedure to make 
conspicuoiuly and raibly clear that in doing so it is acting as a 
constituent assembly. In this connection, 1 would suggest that uben 
Government or anybody else wants to bring about a change in the 
Constitution, Instead of taking it up In the course of ordinary legislative 
business, Parliament by a resolution should declare that it is cow 
convcrtingitself into a constituent assembly. Having done that it must 
have special rules and procedures to function as a constituent assembly. 
I would c>en go to the length of suggesting that it should ha\x a special 
President when it meets as a constituent assembly, so that c\-erybody svill 
know that It is acting in a distinct capacity. 

M. C. Setalvad: By what power would you constitute such a 
constituent assembly? 

V. K. R. V, Rao: By a resolution of Parliament. The whole idea 
is that Parliament should errate an image before the country that it is 
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ing to me even the existing provisions of the Constitution arc sufficient 
as the Seventeenth Amendment has not been struck down ai ;nj//o but 
only prospectively. Article 31A practically strips the property rights 
and the fundamental rights are limited to that extent. That fundamental 
right IS the most controversial one. 

There is enough scope for balancing the various fundamental rights 
found in the Constitution to advance the objectives of a welfare sute. 
Many a time the Supreme Court lias invoked the directive principles in 
article 43 in the context of ameliorative legislation, like labour legisla- 
tion, and have given a liberal interpretation to all social legislation. The 
prime necessity is good and careful draftsmanship of legislation. 

If you take the first, fourth and seventeenth amendments you would 
notice that these enactments have not sought to amend the fundamental 
rights but to arbitrarily iromumse them from a challenge in the courts. 
That is not the way to deal with the situation. If Parliament svanted to 
amend fundamental rights it should have done it by concerned provisions 
so that a person knows what his rights are. 

In conclusion I urge that the Colaknath decision should be accepted 
as it stands and advantage should be taken of it to convene a constituent 
Assembly at an appropriate time and (his could cosily wait till the ne-st 
General Election when these matters can be put before the voters fairly 
and squarely. 

V. K. R. V. Rao: I will begin by saying tlmt there u no question 
of a constitution binding all coming generationj. Tlicre must be provision 
for change. Fundamental rights, however sacred they are, must also be 
subject to change like other parts of the Constitution. No one generation 
can bind down the conduct or behaviour of all the succeeding generations. 
If any attempt is made to do that, the only result will be that clianges 

will be brought about outside the law if it is made impossible to bring 
them within the law. Therefore, I think it is essential that the Consti- 
tution itself provide for its osvn adaptation to the changing circumstances 
without c.\ccpting any Part. 

Secondly, a suggestion has been made that this could be done by 
convening a constituent assembly. But we must remember that the 
Constituent Assembly which framed our Constitution has made no 
provision for calling another constituent assembly. Article 368 is ihe 
only article that pertains to changes in the Constitution and that article 
makes no reference to calling a constituent assembly for the purpose. 
Of course, if there is a revolution, there would be another constituent 
assembly. But I am sure, we do not want a revolution merely because 
of the belief that constitutional changes in a defined field can be brought 
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Parliament which is of a character amending the Constitution, especially 
with regard to funclanientaJ rights, I am rather impressed by the point 
made by Pt. Kunzru that, on the whole, one should be very careful 
before one brings in a two-thirds or three-fourths majority in the Supreme 
Court for dealing with such cases. It might to a large extent take away 
some of the dignity of the Supreme Court and result in a demand for an 
extension of the principle to any other matter which a particular sponsor 
thinks is equally important. However, there can be other methods to 
bring about changes in tire Supreme Court in such cases. Jurists, how. 
ever eminent they may be, arc also human beings and have asocial 
philosophy of their own, implicit or explicit, sometimes knowing it, some- 
times unknowingly. \Vhcn the Supreme Court determines the validity of 
the legislation, especially of a character afiecilng social and economic 
values, they cannot determine in the pure context of the haw. A certain 
amount of philosophy Is bound to enter their judgment and when it is so 
the Supreme Court judges are no more th.an any other citizen of the 
country'. As lawyers they may have superior position but when they 
ea’aluate social and economic factors they are in no special position which 
puts them above anybody else. Therefore it is necessary that a special 
procedure should be laid down for the Supreme Court when dealing with 
the vires of the legislation tliat affects fundamental rights. In this 
connection I would suggest that where any case comes before the Supreme 
Court involving legislation which lias a/Tcctcd, or ivhich is allegerl to Jiave 
affected fundamental rights, then there should be a specially constituted 
session of the Supreme Court. I would even go to the lengtli of suggesting, 
if that Is possible, that we should have a Supreme Court svhich will only 
meet for the purpose of considering such legislation which is impinging on 
fundamental rights, because fundamental rights arc extremely important. I 
entirely agree with the speaker who said before that it is a very good thing 
that we had this Colaknath’s case, because it has brought before the people, 
in a very conspicuous way, the importance of the fundamental rights. 
Therefore, it is important and may I surest that there should be a speci- 
ally constituted Supreme Court which will only meet for consideration of 
constitutional amendments and other Ic^lation svhich impinge on funda- 
mental rights. Tlicrc need not be another Supreme Court constituted for 
the purpose. The same Supreme Court should meet in a special session 
so that the whole spotlight is upon them and the whole country knows 
that it is not just one of the many cases they are dealing with, but with 
the Constitution itself and changes proposed for affecting fundamental 
rights. 

M.C. Setalvad; Dut it is a matter of fact that the Supreme Court 
does deal with sucli cases by constituting a separate Constitution Bench. 

It is a procedure prescribed by the Constitution itself. 
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suggest tlial the apprehension that one party can bring about co 
tional changes at its w ill is no longer valid. In fact it is very 
dated, and we should not, therefore, be afraid that Parhamen 
hastily amend the Constitution affecting fundamental rights. 

Finally, I would affirm that Parliament has every right to 
the Constitution. There bno other authority under the Consti 
contemplated by the Constituent Assembly which can j. 

Constitution, Therefore, all talk ofhaving any other agency 

ing the Constitution is, in my opinion, invalid. Of course, any cgis^ 
passed by Parliament, constitutional orothcrwisc, is 
the judiciary of the country. Ido not think that can be u 
either. That is also part of the Constitution and no Parham 
change the position of the judiciary. 

With regard to the suggestion to place restrictions on the pr^ 
procedure of the Supreme Court for dealing with legislation passe 
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not only the procedure for amendment but also the power of amendment. 
This can be done by inserting a suitable phrase in article 368. At the 
commencement of article 368, it may be stated: “This Constitution may 
be amended in accordance with the pro«durc hereinafter provided"— I 
am substantially in favour of Mr. Nath Pai’s Bill. 

M. C. SetaU-ad: You think this will not be hit by Golalnath's 
judgment? 

C. B. Agrasvala: That is wliat I think because there is no majority 
opinion of the Supreme Court on this point. 

If you take away the reasoning of the five judges of the majority 
judgment, then there is no majority for their view that article 368 svould 
not apply to the chapter on fundamental rights. The reasoning is based 
on the omission from article 368 of the provision that it also confers 
power of amendment. 

M. C. Setalvad: Is tlus your point? What they held is that 
article 368, as it stands at present, does not permit the amendment to 
fundamental rights. But they have not said that you cannot amend 
article 363 so ns to make it competent to deal with any amendment of 
fundamental rights. 

G. D. Agarwala: What lliey have said is that article 368 does 
not contain, as it stands, the power of amending the Constitution. Ifihe 
necessary language is supplied by an amendment the basis of the judg> 
ment would be gone. That is my submission. 

M. C. Setalvad; The single point is that article 368 can be 
amended and made wide enough to amend the provision ofPart III. 
Then it will take in even the law mentioned in article 13 (2). 

C. B. Agarwala: If you directly amend article 368, to say that 
Part III is included in it, then it njay be hit by the present judgment. 

M. C. Setalvad; Can you say "any provision” of the Constitution? 

C. B. Agarwala: So far "any provision” is concerned there may be 
a difficulty. IVc may retain the phrase **Thi$ Constitution” as it stands 
in article 368 at present. ^Vhat I am saying is that article 368 may be 
amended to show that the power of amendment resides in the process of 
amendment itself. This would negative the reasoning of the majority 
judgment that artclc 368 does not contain the po^ver, and that the power 
must be found in articles 245, 246 and 248, read with Entry 97 of List I. 
If the amendment makes it clear that power resides in article 363 itself, 
and is not to be found in articles 245, 246 and 248 etc., then the whole 
reasoning of the five judges at least will have no applicability. 
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V. K. R. V. Rao; For this purpose I would rather suggest that for 
passing judgment on such extremely important constitutional matters, 
the Supreme Court should be assisted by the Chief Justices of all the 
High Courts in the country. That I think would be a complete safeguard 
to sec that any legislation passed by Parliament affecting fundamental 
riglits is not undertaken lightly and is not approved lightly. That would 
be the biggest safeguard, I suggest, for our fundamental rights. 

C.B. Aggarwala: The effect of judgment of the Supreme Court in 
G^hknatk's case is that Part HI of the Constitution is an exception to 
article 368, namely, that the fundamental rights in Part III cannot be 
amended in such a way as to abridge them. Any amendment of article 
360 by which Pan 111 is brought under the purview of article 360 would 
be contrary to the view expressed by the Supreme Court. 

My own opinion is that the judgment of the majority is erroneous. 
But in this session we are assuming that the judgment is correct and 
trying to find out what steps we should take hereafter to overcome the 
mischief created by the judgment. 

My suggestion, therefore, is that article 300 should be amended in 
sucl] a way as to ncg.itjve the reasoning of the majority of the judges. 
What IS that re.tsoning.* Tfie reasoning of five judges— the judgment 
being delivered by the Chief Justice Subba Rao— is that article 368 
merely contains the procedure for amendment and it does not contain the 
power of amendment and that the power of amendment has to be found in 
articles 245 and 24G read with 248 and stem 97 of List I of Schedule VH. 
This reasoning is nor, however, approved or referred to by Justice 
Hidayatullah, the sixth judge in the m.ajorUy judgment. His decision is 
based on another ground. He says article 12 of the Constitution not 
only includes the Parliament or the Legislatures of States, but also the 
collective Icgisl.itive or execulive forces of the State, and that as such, 
when article 13(2) prohibits the State from making any law, it docs not 
prohibit mcrels the legislative acts of Parliament or of the legislatures of 
the States, but also the process of amendment of the Constitution svhich 
is made by not only the Parliament but also the legislatures of all the 
States collectively, in this way the learned judge brings the amending 
provision of article 308 under the prohibition of article 13(2). My 
suggestion, therefore, « that if we clarify article 363 by making an 
amendment thereto, showing that it contains not merely the process for 
amendment but also the power of amendment, then the very basis of the 
judgment of the five judges, represented by iJie Chief Justice, would 
have gone away. That syould neither be contrary to any provision of the 
Constitution nor amount to introducing any amendment in Part IlL I* 
svould be merely clarifying the position in .article 363 that it contains 
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judge of the Court had the opportunity to decide svhcther fundamental 
rights could be withdrawn or modtited by amendment of the 
Constitution. If this procedure h-ad been followed in the earlier cases, in 
Sfiankari Prasad’s and Sqijan Singe’s cases, may be, we would not have had 
the necessity of holding this Convention. In Shankari Prasad's case there 
were five justices, who decided the case even though the Court had the 
strength of eight justices at that time. With great respect to the judges 
who decided S/ianKari Prasad's cate, 1 would say that three of the most 
eminent judges. Justices Fazl All, M. C. Mahajan and V'ivian Bose, who 
could have contributed to a most important constitutional question were 
not included to sit on the Bench. If those three liad s.it inSiankari Prasad's 
case, it might not have been a unanimous judgment. It might have been 
a different judgment. Similarly when theSr^an Singk's case was decided 
the Court consisted of eleven Judges whereas the case was decided by 
five judges. Therefore, six judges had no opportunity' of expressing their 
opinion in Sajjan Sinsh's case also. Those arc the I'vo decisions that have 
been overruled by the full Court of eleven judges when they sat in 
Golaknaik's case. The fact tlrat the decision is by a majority of one judge 
is not a significant consideration. You have decisions of the High Courts 
of other countries including the House of Lords taken by a majority of 
one. Notably in the Supreme Court of the United States many constitu* 
llonal matters have been decided by a majority of 5 to 4. Therefore, what 
matters is that all constitutional questions should be heard by the entire 
Supreme Court and it makes no difference whether It has ele\’en judges 
or thirteen judges. 

Various suggestions have been made to overcome the difficulties 
arising out of the Golaknaik's case. I have referred in my paper to the 
practical difficulties in convening the constituent assembly. The suggestion 
of making a reference under article 143 also entails difficulties. Even if you 
get a different opinion in a reference, it may not overrule the considered 
judgment of the Court in the CoioAnatA’j case. If article 368 is amended 
in order to give power which Parliament at present does not possess 
under article 368 I would entirely adopt the objection of Mr. S. K. Das 
that it would be doing indirectly what Parliament cannot do directly. If 
Parliament has not the power to abridge or take away lundamentaf rights 
by amending the Constitution how can it introduce legislation giving 
it that power which it does not already possess? In the circumstances, 

I would suggest that SAaniar: Pr<«fl<rs case held the field for 15J years. 

It has now been held to be svrongly decided by the Supreme Court. This 
judgment is barely six months old. All that it says is that you cannot 
abridge or take away fundamental rights even by amending the Constitu- 
tion. But as far as Parllamcni is concerned no necessity has been made 
out as to what fundamental rights it should take away? Neither in the 
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Nittoor Sreenivasa Rao: There is really nothing for me to 
contribute except perhaps in a negative way. It seems to me that the 
basic view expressed by the majority is that the Constitution cannot be 
amended so as to take away or abridge the fundamental rights. It may 
not be possible to agree with this view and the decision may have 
brought abouta difficult situation. Nevertheless, it has to be accepted as 
representing the correct position. It should, therefore, be seen whether 
to seek to achieve a different position by the c'tcrchc of ingenuity either 
by amendment ofarticle 36S or by bringing into existence a constituent 
assembly as pointed out in Mr. Justice HIdayatulJah’sjudgmcnt or 
casually referred to in the other judgments, would not really be an 
attempt to circumvent the basic decision of the majority, which is the 
only part of the judgment that can be regarded as a decision on the 
point arising in the case. Therefore, svhat I svould respectfully suggest 
is that all the sugestions that have been nuvdc, including the very 
Interesting suggestion of Dr. V. K. R. V. Rao that certain powers of the 
Supreme Court should be withdrawn by making use of the emergency 
poivcrs, should be very carefully examined to see that no expedient is 
resorted to which in the ultimate analysis is not straightforward; since 
intellecutual integrity is also of the utmost importance, and should not 
be sacrificed even though, as I have said, one may not agree with the 
majority decision, and it might appear that it has led to a difficult 
situation. That U all that I have got to submit. 

K. L. Gauba: Keeping in viesv the trend of debate on the question 
of Colaknalh's judgment in this Convention, I find tiiat I am in the 
minority. I belong to that section of opinion that holds the view that 
Colaknalh's case has been correctly decided. 

It is said by Dr. Rao tliat svhat we need now, perhaps, is a new 
Supreme Court to deal with constitutional questions. I more or less agree 
with Dr. Rao in this matter. It can be done under the present procedure 
without amending the Constitution. All constitutional questions are to 
be heard by a Bench of at least five judges and the Constitution has 
not fixed the maximum number of judges for the purpose. Usually 
constitutional questions in the Supreme Court are brought before five 
judges. Sometimes seven judges, twice nine judges, and only once eleven 
judges constituted the Bench. On the contrary in the United States all 
constitutional questions are decided by the entire Supreme Court consist- 
ing of nine justices. There it cannot be said that a particular Bench svas 
constituted with a view to arriving at a particular decision. For the first 
time in this constitutional question of the greatest importance. Chief 
Justice Siibba Rao constituted the Bench consisting of the entire Court 
pfeleven judges without considering what would be the result. Evety 
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Supreme Court had carried out its intention of declaring the ‘New Deal 
legislation* invalid. It would mean as if the judges were being appointed, 
not because three more judges Were needed to cope with the hca%7 work 
of the Supreme Court, but in order to secure the acceptance of Parlia- 
ment's views by the Supreme Court. Tliis would not enhance the prestige 
of either the Supreme Court or that of the Government of India. 

Incase the Supreme Court is still of the view that fundamental 
rights cannot be amended by Parliament, the only course then open to a 
government under the parliamentary system would be to adopt the same 
course as was done by the Liberal Government in England in 1911, 
when it had decided to curtail powers of the House of Lords. I hold that 
the present Parliament of India, which was elected only in March 
J9G7 is fully competent to amend the Constitution, including Part III — 
Fundamental Rights. Put, in case the mandate of the Parliament is 
challenged, the only remedy is to obtain a fresh mandate from the people, 
the electorate. Tlic Indian Constitution m.akcs no provision for ref- 
erendum as it exists in the Australkan Constitution. I, therefore, repeat 
tint the only cotirse then open wotild be to obtain from the electorate a 
fresh mandate specifically for amending fundamental rights, if the right 
of P.irliament to da so is again challenged by the Supreme Court. 

(Shrimatl) S. K. Kapoor: 1 must make it very clear at the outset 
that I have no remedies to offer. As a lay person, I have only a few simple 
observations to make on the subject. 

Being aware of the changing conditions in my own country and In 
the world at large, I would like to start by mentioning one very important, 
rather, I should say fundamental point in relation to society today. No 
society today is static. It must be dynamic moving towards change and 
progress all the time. Rigidity is the root of all evil and leads to degencra- 
tion. Hence it follows that rules, regulations and principles which govern 
human society or which arc directly or indirectly concerned with human 
beings must never be rigid. There roust always be room for improvement, 
for amendments, for additions, if necessary, to suit the changing pattern 
of the society and the needs and aspirations of the people of the country 
at a particular time. This holds very true of a constitution and particular- 
Jy that part of a constitution svhich deals with the fundamental rights 
of the people. Although these are basic fundaroenml rights, the time may 
come, and the time is alwa)^ changing and changing very fast, when the 
concept of fundamental rights may assume larger connotations or even 
rice versa. The Fathers of our Constitution were very eminent men, men 
who had made tremendous sacrifices lor the independence of the country 
and the people who had lived and sufficed with the common man and 
had gone through all the humiliations. They kne\v the true picture of the 
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100 nates that have been eirenl.ted to the most learned people In this 

Convention nor in the speeches that have been made for the last 

has a case been made out that particular fondamental tight 

for the beneht of the society as it exists today and by reason »f 

judgment Parliament reeluded to hriug on, * 

I can see at present there is no need to take atray any of the 

rmhts. The GoMnath's judgment is not a hurdle as is understoo y 

many. My view is that it should be allowed to stand. 


B. V. Baliga: I not inlervenins to participate m the entire 
scope of the debate. I agree to a very large extent substantially with 
what Mr. Sarkar has said. I may contribute only one idea, with regard 
to the difTiculty enunciated by him about holding the referendum. Irue 
it is but can we not find a via media ? The idea that 1 liave in mind is, 
can\ve. or can we not deal with the idea that whenever any constitu- 
tional amendment is to be brought, it should be done as a condition 
precedent that it be circulated for public opinion for a minimum 
of three to six months and then alone it is deliberated and proceeded 
further. Because the public by that time on their own initiative, or 
by going thiough tiie dr.ift reported to them or with the aid of sue 
facilities that are available at the time or with such steps that might c 
thought proper, would assert its opinion and exert necessary influence. 
After all referendum to persons who will not perhaps be able to 
appreciate the fine distinctions of constitutional principles may go on a 

different footing, and if we want really deliberative and correct opinion 

and guidance to be got, it can be got by proceeding this way. 


Gurmukh Nihal Singh: Today I am intervening in the discussion 
only to place before you my suggestions to overcome the diflicultus 
created by the recent Supreme Court judgment. Is it possible to do so. 
If so, hoiv? I make the following suggestions in this connection. 

First, the next session of the Parliament may be summoned specifi- 
cally to consider Mr. Nath Pai's Bill, in the form in which it cmeiges 
from the Joint Cammlttcc to whicli it was referred to in the last session, 
along with, of course, other matters and measures. This will serve the 
same purpose which Dr. V. K R. V. Rao has in view. In case the Bill is 
passed by the Parliament, in accordance with the procedure laid down m 
article 368 it may be made a test case. This will provide an opportunity 
to the Supreme Court to review its previous ruling, if it so desires. 

lam personally not in favour of the suggestion made by Dr. _P. N. 

Sapru, which appears to have support of Pt. H.N. Kunzru, that the 
Government may appoint three more judges to the Supreme Court, 
would be doing what President Roosevelt had threatened to do, if the U. • 
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majority of the \-oto ca^t. Tl»e Secretariat of the Congress shall be 
that of the National Assembly. 

No amendment yroeetlute mav be undertaken or followetl if it is 
I'rejudicial to the Integrity of the territors'. 

The Rcinibllcan form of Goxernment sluil! not be the object of an 
amendment. 

This is an example to show that it is possible, as has l>ecn done in 
many other countries to instst constituent poxvers to a constituted body 
like Parliament. According to me, and according to many other friends 
with whom I held discussions, tlut xos what was done by article 3Gi5. 

It has been said by the majority of the Supreme Court tliat a law 
passed under the procedure laid down in article 3G8 is not constitutional 
law but only ordinary law. In fact they do not make any distinction 
between the two legislations. Now, there U a Bill pending before P.vlia- 
meut. If Nath Pais r>iU is passed— I say lliat because 1 am supporting tliat 
Bill; Government liave decided to support that Bill— cx en then it svill be 
a 'lass'* and, therefore, hie by article 13(2). I have no doubt about it. Tiie 
reason for the Government to support the Bill svas that in the ultimate 
analjTis xx'e can get over the impasse created by the C^ULr.jih case only if 
W'e can persuade the Supreme Court in asubseijuent case to hold that what 
lus been laid down in the case is not a correct rule- In order 

to persuade them, probably it nuy be useful to show by amendment that 
article 3G3 contains specifieatly, not only the procedure for amendment, 
but also the power of amendment. This is the object sought by Nath 
Pai's amendment Bill. 1 mo\-ed an amendment to Nath Pai’s Bill tliat it 
be referred to a Joint Committee because it svill liavc to be improved upon 
in many respects. My object would be, or Government's object would 
be, to see tlsat article SC3 is so amended as to make it clear that it 
contains the power to amend the Comtilution as svcll as the pn>cedure to 
amend. As I said, the Supreme Court may pronounce against it too, 
according to what has been laid doxvn by the majority in C^hhnslh's 
case. There will be diOicuIiies c\xn after that. I bcUc\-c this is the only 
X\-ay open for us. We haw again to approach the Supreme Court, but 
hcfflrcdain^ thac article 3SS H'ill t<j be propeely aenendedt jsifis 
capable of being amended even according to the decision of the Court. 
It k very difficult for me to agree to the proposition that the pow er to pass 
a law* to amend the Coiutitution has been relegated to residu.iry power 
under Entry 97 in the Union List, after having provided a long article 
like article 363 in the Constitution. It is no use referring to the debate 
which took place in the Constituent Assembly because whatever 
may Jjave been the tenor of the debate, it is open to the Supreme Court 
to determine the import of a particular article. So liaving deckired by 
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amcndins process. Parliament must amend article 36S to convoke 
another Constituent Assembly, pass a Jaw under item 97 of the 
First List of Schedule VII to call a CmstUuent Assembly. And then 
tliat Assembly ma\ be able to abridge or Like away the fiind-ament-T! 
rights, if decided. It cannot be done otherwise. 

This is definite enough. Now> the Japanese Constitution provides for 
a referendum. I do not think that the process of referendum will be 
suitable to conditions in India. Secondly, I do not think that there is a pro- 
vision in our Constitution for a referendum. The Goanese example is not 
apt. If in the referendum which was conducted m Goa the verdict was 
othenvisc, then action would have been necessary under articles 3 and 4. 
What happened in Goa was only an informal method of consulting opinion. 
There is no such method provided in our Constitution; and if a law h 
passed to conduct a referendum, I fear that law will still be hit by 
article 13(2’'. You will be indirectly doing something which you cannot 
directly do. 

Then, a eonsiituent assembly may be called. That ums another 
suggestion. That, too, is bristling with the $.ime difficulty. You would 
h.a\e to enact a law. Justice HidayTstullah speaks of .amending article 363 
andof passing a law under the residuary powers to convoke a constituent 
assembly. But these laws .also will be hit by article 13(2), iftlie present 
view of the Supreme Court prcv.-«ils. Ido not know whether the !e.trned 
judge thought about it. 

Herefersto the French Constitution. Now, in most of the coun- 
tries of the world, ParlLaments have been invested with constituent powers. 
Every constituted body may be Invested with constituent powers and 
according to me, tlvat was what was done by the Indian Constituent 
Assembly also. I have got the articles of the French Constitution bearing 
on this matter, i.e. article 89, which reads: 

“The intiativc for amending the Constitution sliall belong both to 

the President of the Republic on the proposal of the Premier and to 
the Members of Parliament. 

The Government or Parliamentary Bill for amendment must be 
passed by the two .Assemblies in identical terms. The amendment 
shall become definitive after approval by a referendum.” 

It does not slop there but goes further to say : 

“Nevertheless, the proposed amendment shall not be submitted to a 
referendum when the President of the Republic decides to submit it 
to Parliament convened in Congress; in this case the proposed amend- 
ment shall be approved only if it is accepted by a three-fifths 
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Simtiarl)’ svc should so amend article 368 to provide that Pnrlia* 
nvent, »f necessary both the Houses, sh&U be convened in a constituent 
assembly and it shall meet especially* to deal with an amendment of the 
Constitution. So, retaining the power of amendment, and possessing 
constituent powers, you can bestosv special attention to see that the 
Constitution is not lightly dealt with. 

Now, this apprehension has been referred toby Justice Hidayatullah 
himself in his Judgment and that represents the general feeling on this 
matter. He says: 

I am apprehensive that the erosion of the riglit to property may be 

practised against other fundamental rights. 

It is a fact tlxat it lias not yet been practised. He is apprehensive 
tluit it may be practised against other fundamcnt.il rights. If a halt is to 
be called, he said, the Court must dcclarcagainst the right of Parliament 
to abridge or take away fundamental rights, because 

"small inro.ads lead to larger Inroads and become as habitual as 

before our freedom was won.’* 

So it is that apprehension which has created the situation in which 
it was thought a halt should be declared. Although this is not exactly a 
judicial way to approach the matter, that is what has been done. 

It is not correct to distrust Parlbment because articles 14, 15, 16 and 
19 and other fundamental rights avluch have been given to the people by 
the Constitution, ]i.ave not been attempted to be reached, and if you 
think that a d.ay will come when Parliament might abrogate all these 
sacred fundamental lights then any amount of Judicial interpretation or 
prevention of amendment of the Constitution will not stop the abrogation. 
It can be stopped in other ways. So you have to trust Parliament to do 
the right thing. After all, in England the right of habeas corpus, the Bill 
of Rights, etc. could be theoretically amended by an ordinary legislative, 
process in Parliament, but we never hear of that; and in India also, 
except article 3 1 (which according to one of the six judges should not 
liave been there) nothing has been attempted to be amended. Therefore, 

I think we should make an attempt to so amend the Constitution in 
article 360 and cisesvhere, if necessaryj and again approach the Supreme 
Court and show that the re.asons which persuaded them to hold othenvise 
in the earlier case luive been removed, and, therefore, the original 
position should be restored. That is the only way. 

P. K. Trlpathl: I will coniine my'self to (he various alternative 
methods that we have to consider to overcome the difficulty created by 
the Colak Ji'alh case. As to the suggestion for holding a referendum many 
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P r mppt tliAl AElide 36S conuins the potvet to emend the Constitution, 

™e Notm'uy that is the only seny »hieh I could think of, because of 
the rule laid do™ in the GMmlh ease by the majority. 

Now I would like to see that article 368 is amended in the manner 

in which it has been laid down in the French Gonstitut.on ns to wtel. 
Dr. V. K. R. V. Rao, has also referred. I \„a 

created by the wrong impression that Parliament has acted hastilj and 
too often in the matter of amendment of the Constitution. This has crated 
the fccrin- that the Constitution has become a plaything of a majority, 
borawthe erpression used by Justice Jf' .'S:. 

that the Constitution has been amended many times by the ^dia 
menivvith a view to abridge fundamental fights is wrong, The appenoi% 
to the Working Paper will show that although there have been 2 amend- 
mems of the Constitution, only three of them touch ® .! 

We have got a Constitution with 395 articles and 9 Schedu es and 
becomes often necessary to amend the Constitution. The latest ana 
twcmyfitst amendment is the one to introduce the word Sindhi mine 

Schedule of the Constitution and that also counts for an amendment 

the Conttitution. An catlier amendment was to rectify some trouble sw 
respect to the appointment of judges in the U. P. and that also counts as 
one of the twenty-one amendments of the Constitution. Another was^ 
States reorganisation. Parliament really tried to reach fundamental ng w 
only on three occasions and Justice Hidayatullah has referred to these m 
stances in his judgment. I agree tlsat the seventeenth amendment haJ 
created some uneasiness. This amendment introduced all sorts o » J* 

laws and Acts into the Ninth Sclicdule. It is felt by some that mos o 

them did not deserve to go there. I endorse what Dr. Rao ^ 
when Parliament is sitting as a constituent assembly, wc must so amen 
aricle 368 to provide that it is sitting on a special occasion with an i en 
tity distinct from that of Parliament. That counts a lot. Today, n ^ 
a no-confidencc or after adjournment motion, or after interpolations, 'v 
someone gets up and tries to amend the Constitution, you do not luve 
feeling tliat you are sitting as a constituent assembly. The words 
in the French Constitution are, as already pointed out, 

“Nevertheless the proposed amendments shall not be submitted to a 
referendum when the President of the Republic decides to su m* 
it to Parliament convened in Congress.*' 
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M. C. Setalvad: Professor Tripathi, svhat is suggested really is*- 
Chatterji suggested it, if I may use that expression, without any offence — • 
to have built in, enlarged and we!l*tvcrded article 3G3, and then again 
approach the Supreme Court. What do you think of that? 

P. K. Tripathi: My point is that this strategy is full of fallacies. 
This is nothing hut going to the Court and telling them, please reconsider. 
This svill not make anybody yield. There is an approach which is possible. 
This 1 would consider a little hater. 

Now, coming to the question of forming a constituent assembly : 
it is very necessary to understand first of all, svhat is the nature and 
scope of its powers? 1 have never heard of a consthusnt assembly being 
called by anybody. If any person or body can have the authority of 
calling the constituent assembly, he or it may as well give us the 
Constitution. - 

I do not subscribe to the view that the 1946 Constituent Assembly 
lias been able to give us this Constitution, because the British Parliameot 
authorised at to do so. It would not have been in a position to give us 
the Constitution even if the Brituh Parliament had not authorised it. 
My submission is that if the British Parliament today repeals the Govern* 
ment of India Act 1947, you are not going to lose the sovereignty that 
you have obtained. 

M. C. Setalvad: Then what do you suggest? 

P. K. Tripathi: My suggession, therefyre, is this: Because any 
alternative, any suggestion, which takes you back to the Court and which 
makes you act under the present Constitution, will be a suggestion which 
will be open to the same difficulties to which the seventeenth amend* 
ment was. You have no alternatives under the existing Constitution. 
Therefore, the only alternative which I am not suggesting is that at some 
lime, when necessary, svhea everything dse fiiils, including the alter- 
native I am submitting, then you have to convene a powerful body which 
will give you either a new ConstitutioD or make such changes as are 
necessary in Partlll or Part XX of the Constitution. Of course, that 
is a very drastic step and we hope that everyone concerned with the 
running of the Constitution will try to evade that drastic event. 
Therefore, the concrete suggestion that I make has merit of giving 
Parliament and the Court time to think over this decision. Instead of 
attempting to make an amendment in article 368, the Parliament should 
by a big majority pass resolutions disapproving of the Golak Xalh deci- 
sion and declaring that Parliament has the power to amend every provi- 
sion of the Constitution. If you pass any amendment you are first of all 
assuming, and subscribing to the views of the Court that you did-not 
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difRcultics, \ikc a large popubt'ion, a large eiccloratc and so forth, have 
been pointed out. In addition to these there hone more ilinicuhy. 
Even if the Constitutiorr w amended by a referendum, it will not be 
valid, because if you look into the judgments, the keynote h a distrust for 
mere majorities and referendum so carried would be by a majority vote. 
You arc not going to get an amendment even through referendum by 
unanimous vote. Therefore, the more basic question is, svhat Is the 
sanctity of a majority or Uvo-lhird majority? Doth in the Sajjan Singh case 
and in the CeM- case the majority opinions h.tve stressed on the 
reasons for discouraging decisions to be taken by mere majority or mere 
trwj'third majority. We have to diffuse our minds about this. Either wc 
arc a democratic country or we are not. Ifwearca democratic country 
then a two-third majority is not a mere iwo-third majority. Therefore, 
holding a referendum and then again going to the same court svhich has 
a duregard for a two-lUird majority svill probably not help. 

The other suggestion is with regard to Nfr. Nath Pai’s Bill that it 
pending in Parliament for amending article 3G8, so as to put in it power 
to amend Che Constitution. The majority |»arty in Parliament, as «'c have 
just Iieard from the tion'ble Minister, is inclined to support this Bill. 
This is again deceiving ourselves, because if tve are going ‘to the Supreme 
Court once again with this amendment, we are going to ask them w 
review their decision. This is far from the realities that are involved. You 
are going to the s.ime Court, asking it to change its already declared 
policy. The Court is bound to turn it down if it continues to be of the 
same mind. No useful purpose svoidd, therefore, be scrs'cd by amending 
article 368 in such a way. Even if the article is amended to clarify that 
it contains power to amend the fundanierttal rights, either c-tprosly or 
impliedly, the Court is not going to read article 13 subject to it unless 
article 13(2), which defines the svord ‘lavv' » itself suitably amended. 

M. C. SeUlvad: Mr. Nath Pai’s amendment is, as put by 
Mcnon to make it perfectly clear that P.irliamcnt when acting under 
article 3G3 is exercising a constituent power. 

P. K. Tripatbl: hfy submission Is that in that case you would be 
for the first time giving to Parliainenr a power to amend fundamental 
rights in article 3G8. Tliat will be subject to the same infirmity as the 
seventeenth amendment. 

M. C. Setalvad: How will it be if the Court takes a dilTerent 

view? 

P. K. Tnpathi: If the judges are going to change that is a 
different question. 
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it has put on the word 'law' as in article 13 and the interpretation it has 
given to article 368. Nevertheless, it should go in the resolution that 
Parliament docs not think it necessary that any constitutional amendment 
is necessary for this purpose on account of this event and it hopes that the 
Supreme Court will review its decision. 

M. C. Setalvad: Would it be constitutional and proper for Parlia* 
ment to pass a resolution saying that it does not agree with the decision 
of the Supreme Court, the highest Court, the decisions of which are made 
obligatory to be followed by all the courts? 1 think it may not be proper 
for Parliament to follow such a course of action. 

P. K. Triphathi: First of all, if we want to test the propriety of 
these things, let us apply that test to everything. It will not be proper 
for Parliament to try to amend article 368 when it knows it does not have 
the power. So trying to amend article 368 and then Mr. Nath Pai’s sugges* 
tion, or anybody’s suggestion, will be likewise improper constitutionally. It 
would simply mean that knowing that you do not have the power you 
are passing the amendment. 

M. C. Seulvad: One of (he judges has said that you can amend 
article 368. 

P. K. Trlpathl: Nobody has indicated to me the manner in which 
article 363 can be amended without offending article 13 to achieve the 
purpose that you have in mind. My submission is that the judgment, as it 
is before us, does not indicate that the Court has been Brmly of the 
opinion that article 368 is not amendable. There is a majority of only 
one, and we should not lose sight of the fact that In this case the 
majority had agreed that it will not upset the validity of the seventeenth 
amendment. It is my case that if some of the judges in the majority had 
insisted that they will topple down the seventeeth amendment also, they 
would, perhaps, have not got a majority. So let us give due consideration 
to the possible motivation of the judges who had joined the majority 
opinion. The decision by itself is innocent. If you look at it, Golak 
J^alh's is a unanimous decision of the Supreme Court that the seventeenth 
amendment is valid. 

I 

M. C. Setalvad: You think that the method of adopting the reso- 
lution would be better and give time to the Court to think things over 
and things may improve, cool down and probably the Court itself, in some 
cases, which go before it, may take a different view. 

P. K. Tripathi: My submission is that Golak path's case should 
not be understood to be an authority that the Parliament does not have 
the power to amend by two-third majority fundamental rights. It is no 
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havff the powers under article 368 and that in article 13(2) Maw’ docs 
not include ‘constitutional law*. Instead, if a resolution is passed in the 
ParUament, by as big majority as you are capable of summoning for this 
purpose, then you tv-ill be just telliog the Court that this is the viesv which 
the country, speaking through Parliament, docs not subscribe to. No 
further drastic notice is necessary. 

There rvas a time when in England the courts held that they had 
the power to review legislation by Parliament on the ground of reason- 
ability. I am referring to Dr. Bonhem's case. But the Parliament did not pass 
any law to say that the courts do not have the power. The Parliament just 
waited and wailed in strength, waited for the court to think it over. It will 
be very unfair to the Supreme Court of India that just because by a 
majority ofonc they have given a particular decision, about the reason- 
ing of which the judges themselves are sharply divided, wc should change 
the Constitution of which there is no need and try to make a mess of 
things. I am sure that if you look at the judgments you vrill find that 
in the ne,vt case that goes before the Court, there is going to be no 
majority. That is at least one possibility. 1 see that possibility very 
preponderantly, because if you go again to the Court in the nert case, 
after a ) ear or tivo when things have cooled down, it would very probably 
not stick to the Co!ak A'ath majority decision. 

The main basis in the decision by Justice Hidayatullah, for instance, 
is perhaps the failure on our part to tell him what is the distinedos 
between the constitutional and ordinary law. 

A Member: May I point out one thing. Under article 121, 
Parliament cannot discuss the judgment of the Court. 

L. M, Singfavi: It is a question of Parliament and an Act of 
Parliament. There is no basic difference. There can be a declaratory’ 
amendment. There can be a declaratory resolution. They can also be 
struck down, 

K. Tripaths: There is a difference. An Act requires the 
assent of the President. The resolutions do not require the assent of the 
President, My suggestion, perhaps, is not very clearly understood. It 
is not that wc pass a law. It is that we pass something less than a la*^. 
because a law will be a very drastic thing. Therefore, my suggestion 
is that Parliament should only pass a resolution. 

Apart from the nicety of the drafting, broadly the resolution 
should say that the Parliament here assembled does not agree with the 
restrictions which the Supreme Court has sought to put upon its po^tr 
to amend the Constitution and that it docs not agree with the construction 
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it has put on the word ‘law* as in article 13 and the interpretation it has 
given to article 368. Nevertheless, it should go In the resolution that 
Parliament docs not think it necessary that any constitutional amendment 
is necessary for this purpose on account of this -event and it hopes that the 
Supreme Court will review its decision. 

M. G. Setalvad: ^Vould it be constitutional and proper for Parlia- 
ment to pass a resolution saying that it does not agree with the decision 
of the Supreme Court, the highest Court, the decisions of which are made 
obligatory to be followed by all the couru? I think it may not be proper 
for Parliament to follow such a course of action. 

P. K.Triphathl: First of all, if we want to test the propriety of 
these things, let us apply that test to everything. It will not be proper 
for Parliament to try to amend article 368 when it knows it docs not have 
the power. So trying to amend article 368 and then Mr. Nath Pai's sugges- 
tion, Of anybody's suggestion, will be likewise improper constitutionally. If 
would simply mean that knowing that you do not have the power you 
are passing the amendment. 

M. G. Setalvad: One of the judges has said that you can amend 
article 368. 

P. K. Tripathi: Nobody has Indicated to me the manner in which 
article 368 can be amended without olTending article 13 to achieve the 
purpose that you have in mind. My submission is that the judgment, as it 
is before us, does not indicate that the Court has been firmly of the 
opinion that article 368 is not amendable. There u a majority of only 
one, and we should not lose sight of the fact that in this case the 
majority had agreed that it will not upset the validity of the seventeenth 
amendment. It is my case that If some of the judges in the majority had 
insisted that they will topple dosvn the seventeeth amendment also, they 
would, perhaps, have not got a majority. So let us give due consideration 
to the possible motivation of the judges who had joined the majority 
opinion. The decision by itself is innocent. If you look at it, Golak 
J^alh's is a unanimous decision of the Supreme Court that the seventeenth 
amendment is valid. 

) 

M. C. Setalvad: You think that the method of adopting the reso- 
lution would be better and ^ve time to the Court to think things over 
and things may improve, coo! down and probably the Court itself, in some 
cases, which go before it, may take a difTcrent view. 

P. K. Tripathi: My submissiou is that Golak path’s case should 
not be understood to be an authority that the Parliament docs not have 
the power to amend by two-third majority fundamental rights. It is no 
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authority for it. The majority who have joined in thatdechioti have joined 
because they knew that this is not going to bring any calamity on the 
country, or topple down any of the amendments to titc Constitution. My 
understanding of the judgments is that they have only tried to underline 
the significance of fundamental rights without depriving Parliament of 
the amending power. If that is so, for Parliament to rush for amendments, 
will be one of those mistakes we made in the 1950s regarding which 
Justice Mahajan afienvards said; “\VIiy did you amend the fundamental 
rights relating to the frccdomof speech by adding more categories of excep- 
tions in article 19(2}. You should have waited for us to decide the case.” 
We were panicky when there was a decision in Bihar given by Justice 
Shanti Prasad and others that incitement to commit murder and violence 
is also protected under freedom of speech- That was a wrong decision, I 
submit. But the Supreme Court did say later on why was it necessary to 
amend it, they would have changed the law in due course. We are 
probably repealing that mistake and the next Supreme Court will again 
call us for having messed up things, just because we have no faith in the 
Court and we did not wait. So my submission is that the resolution is 
the only way of expressing your views. 

R. S. Gae; 1 take this opportunity first to thank Dr. Singhvi for con- 
vening this Convention under the auspices of the Institute of Constitu- 
tional and Parliamentary Studies and other associations connected with it. 
This affords a very good opportunity to parliamentarians, lawyers^ 
economists and other persons to examine the Interesting and complicated 
issue posed by the Supreme Court in Golak JValh's case. 

I shall touch upon only a few aspects of the majority judgment of 
the Supreme Court in Go/afc JVotA’s case and make comments in respect 
of the same in so far as they have not been duly commented upon or 
highlighted by tlie previous speakers upto now. 

The Supreme Court had the occasion to consider iti Golak /•'alk's 
case the validity of the first, fourth and scventccnih amendments of the 
Constitution relating to fundamental rights to property. The circum- 
stances leading to these amendments may be briefly summarised. 

Soon after the commencement of the Constitution several State 
Legislatures enacted laws regarding agrarian reforms in land so as to 
carryout Directive Principles of State Policy contained in article 39 of 
the Constitution. These laws were successfully challenged in several 
High Courts on the ground that they infringed fundamental rights 
guaranteed by Part III oP the Constitution. In view thereof the State 
Governments approached the Central Government to amend the 
Constitution with a view to giving effect to the objective of agrarian land 
reforms, having regard to the provisions of Part IV of the Constitution. 
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This resulted in the enactment of the Constitution (Pint Amendment) 
Act, 1951. This Act inserted twoncsv articles, namely, article 31 A and arti- 
cle 3 IB. Article 31 A deals with the saving of laws providing for acquisition 
of estates, etc. and article 3 IB provides for the validation of certain Acts 
and Regulations. The latter article validated 13 Acts and Regulations 
specified in the Ninth Schedule to the Constitution with the result that 
these Acts and Regulations cannot be challenged as violating articles 14 
and 31 of the Constitution. The validity of the first amendment of the 
Constitution tvas upheld by the Supreme Court in Shankari Prasad's case 
wherein It was held that the amendment of the Constitution was not a 
‘law’ and hence did not require compliance uith article 13{2) of the 
Constitution. 

The fourth amendment was necessitated in view of the Supreme 
Court decision in Bela Banerjt's case wherein it was held tliat compensa- 
tion payable for property compulsorily acquired under, article 31 (2J. is 
the just equivalent of what the owner has been dcpris'cd of at or about 
the time of acquisition of the property and that the issue regarding com- 
pensation is Justiciable in a Court of law. Several States complained to 
the Central Government that the payment of compensation for the pro- 
perty acquired on the above basis would come in the way of their carry- 
ing out Directive Principles of State Policy contained in Part IV of the 
Constitution. This resulted in the enactment of the Constitution (Fourth 
Amendment) Act, 1955. Article 31(2) was amended providing that the 
adequacy of compensation payable for property compulsorily acquired by 
the State would not be justiciable in a court of law. The Act further 
amended article 31A and inserted se\’eral more Acts in the Ninth Schedule 
to the Constitution. 

Some of the High Courts gave restricted meaning to the definition 
of ’Estate’ contained in article SIA'in relation to its application to 
Tjotwari tenures in the States of Kerala and Aladras. This necessitated the 
enactment of the Constitution (Seventeenth Amendment) Act, 1964, 
whereby the definition of ‘estate’ as contained in article 31A(2) of the 
Constitution svas amended and forty-four more Acts were inserted in the 
l^inth Schedule to the Consfitufion. Thus the Ninfti Schedule now contains 
sixty-four Acts and Regulations which cannot be challenged as violating 
the fundamental rights contained in Part III of the Constitution. 

The validity of the seventeenth amendment was upheld by the 
Supreme Court in Sajjan SingVs case wherein it svas held that the power 
to amend the Constitution available under article 368 was wide enough 
to include the power to take away or , abridge the fundamental rights 
guaranteed by Part III of the Constitution. 
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judgments and the said Acts would thus continue to be valid 
till then. For the purpose Chief Justice Subba Rao and other 
four judges concurring with him relied on the doctrine of 
“prospective overruling”, whereas Hidayatullah, J., in a 
separate judgment concurringwith the Chief Justice, relied on 
the doctrine of “acquicscenc” in the matter. 

It follows from the majority judgment broadly referred to above 
that the three amendment Acts and any action taken in pursuance there- 
of arc valid and continue to be valid. Similarly, 64 Acts and Regulations 
included in the Ninth Schedule to the Constitution also remain valid and 
cannot be challenged as violating the fundamental rights guaranteed by 
Part III. Any law hereafter enacted by Parliamant or a State Legislature 
in pursuance of the first, fourth and seventeenth amendment Acts svould 
be also valid and cannot be challenged on similar grounds. However, 

PMUamtnt would bt competent ai from Febtuatv^^, ISS7 toameod 
the Constitution and to enact a law in pursuance thereof, if such amend- 
ment abridges or takes away any of the fundamental rights guaranteed 
by Part III of the Constitution. 

On a careful scrutiny of the majority decision of the Supreme 
Court it Is felt that the Supreme Court did not give due thought and 
consideration to the fact that Directive Principles of State Policy con- 
tained in Part IV* had to be given eifect to having regard to the funda- 
mental rights contained in Part HI of the Constitution. As observed 
above the first, fourth and seventeenth amendment Acts were made only 
with a view to avoiding conflict between the provisions of Part IV and 
Part III, so as to give effect to the socio-economic development of the 
country as contemplated in Part IV. 

In view of the majority decision it would not henceforth be open to 
Parliament to give effect to the Directive Principles of State Policy con- 
tained in Part IV when such principles come into conflict with the funda- 
mental rights guaranteed by Part III as interpreted by the Supreme 
Court. Steps would thus require to be taken to remove the impediment 
on the right of the Legislature resulting from the majority decision as 
aforesaid. This Is all the more necessary in view of article 37 which 
imposes a duty on the State to apply Directive Principles of State Policy 
in making laws and provides that though these principles are not enforce- 
able by any court, they are nevertheless fundamental in the governance 
of the country. 

If the power to amend the fundamental rights is to be restored to 
Parliament, as it ought to be, different courses need consideration to give 
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to be left to be settled by convention. When the Constitution malcrs have 
included as many as 393 articles in the Constitution and appended nine 
Schedules thereto, it is inconceivable to imagine that they did not include 
any specific provision in the Constitution giving power to Parliament to 
amend the Constitution. As a matter of fact, article 363 itself gives such 
a power. However, the majority decision of the Supreme Court has taken 
the view that this article merely contains procedure for amendment of the 
Constitution. 

If Parliament enacts a law under article 248 as contemplated abose, 
it would be open to Parliament functioning as constituent assembly to 
amend the Constitution including the fundamental rights guaranteed by 
Part III by a simple majority of its members. It is inconceivable that the 
framers of the Constitution contemplated any such position when they 
expressly provided under article 368 for an amendment of the Constitu- 
tion by a majority of the total membership of each House of Parliament 
as well as' by a majority of not less than two-thirds of the members of the 
House present and voting. Anylasvso made by Parliament svould have 
virtually the cfTcct of overriding the provisions of article 368. 

It is further considered that it was not contemplated by the framers 
of the Constitution to set up another constituent assembly to meet the 
situation of the type under consideration, nor can such a constituent 
assembly be based on any wider franchise than that now prescribed by 
Parliament. ^Vhen Parliament cannot amend Uie Constitution taking 
away or abridging the fundamental rights as held by the majority 
decision, how can a constituent assembly, being a creature of statute 
enacted by Parliament, arrogate to itself the power which Parliament 
itself does not possess? Parliament functioning under the Constitution is 
a constituted body and not a constituent body. It would be really 
anomalous to conceive that such a constituted body, which is not itself 
'competent to amend Part III of the Constitution, can by ordinary law 
create a constituent body having power to amend the said Part. 

Difficulty in the matter lias been further augmented in view of the 
■subsequent judgment of the Supreme Court given in April last (19673 in 
the Rajasthan Electriatj Board's case, wherein it was held that the definition 
of ‘the State’ contained in article 12 was wide enough to include within it 
every authority, svhethcr constitutional or statutory, created by a statute 
and functioning within the territory of India or under the control of the 
Government of India. Any constituent assembly formed for the purpose 
of amending the Constitution by a law enacted by Parliament w ould thus 
come within the definition of ’the State’ contained in the said article. In 
view thereof the constituent assembly formed as aforesaid would be 
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EffECo »ch POWE,. In .1.U con„EC>io„!ivEc„nES» Prise for consitoa.ion 
and 1 shall now briefly deal with the same. 

Theflrs. course is to request fte Supreme Court “ ''“”f " 
decision in J^ruof tee 'ly corpelling reason, or 

:t:;. “»;• ant tht;' Lo h,. the run Oturt cousisting of eleven Ju^, 
sir of whom gave the majority decision and the retna.nmg fi 
minority decision. Until the rigour of major, ty 

softened dosvn by adopting appropriate remed.al measures s.h eh I sha 
shortly deal with, it would not he 

U'ith an application to reconsider its deeiston. In view thereof I 
not recommend the adoption of this course. 

The second course is to invoke the Supreme Court’s jj"* 

diction by maUng a Presidential tefetenee under , . 

Constitution. Jurisdiction of the Supreme Court under this ail.cie ■, 
merely advisory and the opinion given by it ’ll"' , " 
force or effect as the decision of the Supreme Court The opinion g 
would not prevent the Supreme Court from taking a contrary 
thereafter, if the validating measure is challenged in an appropriate • 
Further, the Supreme Court is not bound to give its opinion on a qu« 
referred to It under the said article. It may even decline to give m 
opinion in the matter. In view thereof this course is also not feasible 
the matter. 

The third coune is to ask Parliament to enact a law under article 

248 and Entry 97 of the Union List for summoning another constiluen 

assembly and thereafter to amend the Constitution as envisage m 

majority decision of the Supreme Court. In this connection it may 

observed that the five of the majority judges have not expressed any n ^ 
view in the matter and hence the observations made by them m 
behalf are merely in the nature of obiUr dicta. Only one judge, name y, 
Hidayatullah, Justice, has expressed some categorical views in the mat er 

According to Justice HidayatuUah, if Parliament wishes ^ 

any of the fundamental rights guaranteed by Part III, it can do so not 
invoking the provisions of article 368, but by enacting ® 
residuary legislative power for convening a new constituent assem y 
the purpose. Such a law can be enacted by a simple majority 
Parliament. 

Several foreign jurists have criticised that the Indian 
in certain respects too long and provides for certain matters whi 
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(iii) Provision regarding the assent of the President on a BUI for 
the amendment of the Constitution contained in the article 
may be omitted. 

(iv) The article may be further amended providing that an 
amendment of the Constitution under the article shall not be 
deemed to be a law within the meaning of article 13(3) of 
the Corutitution. 

(v) The operative part in the proviso to the article may be duly 
amended so as to bring out a proper rationale in respect of 
the provuions contained therein. 

(vi) The marginal note to the article “Procedure for amendment 
of the Constitution*' may be duly amended. 

Other consequential and incidental amendments may abo be made 
so as to give effect to (he proposal referred to above. 

Amendments broadly on the line« referred to above are suggested 
with a view to meeting some of the points on which reliance was placed m 
the majority decision of the Supreme Court. The purpose of the amend* 
ment is to show that an amendment of the Constitution made by 
Parliament in exercise of Its constituent power stands on a different foot- 
ing from an amending law made by Parliament in exercise of its legis- 
lative power available under article 246 of the Constitution. In this 
connection the provuions of article 46 of the Constitution of the Eire 
and article 5 of the Constitution of the U. S. A. may be noted by way 
of analogy in the matter. The provision that an amendment of the 
Constitution shall not be deemed to be *]aw’ within the meaning of 
article 13 has been suggested in vie^v of the obsen>’atioRS made by the 
majority of the Supreme Court that if it was intended by the framers 
of the Constitution to exclude amendment of the Constitution from the 
purview of article 13(2) they would have made an express provision to 
that effect in the Constitution. In this connection it may be pointed 
out that article 13(2) seems to be included in Part III of the Constitution 
by way of abundant caution and that article by itself does not confer any 
fundamental rights. It may thus be urged that amendment of article 368 
on the lines proposed as above does not take away or abridge any of the 
fundamental rights and hence article 13(2) docs not become attracted in 
the matter, 

^Vith due respect to (he Supreme Court it is submitted that the 
power to amend the Constitution is contained in article 368 itself. 
Amendment of the Constitution b separately provided for in Part XX of 
the Constitution and article 368 specifically deals with the same. The 
power to amend the Constitution may be inferred from the words “the 
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prohibited by article 13(2) from amending the Constitution in so fat as 
such amendment takes away or abridges any of the fundamental rights 
guaranteed by Part III of the Constitution. 

For the aforesaid reasons it is considered that the adoption of the 
course to summon another constituent assembly by Parliament enacting a 
law /or the purpose under article 248 and Entry 97 of the Union List, 
would lead to anomalous results and cannot, therefore, be considered 
prudent or appropriate in the matter. In view thereof it is not really 
advisable to adopt this course for the purpose. 

The fourth course refers to the issue of a referendum to the 
electorate regarding the amendment of the fundamental rights guaranteed 
by Part HI of the Comtilulion. In this connection it may be added that 
our Constitution docs not contain any express provision for the holding 
of the referendum. The Goa, Daman and Diu Opinion Poll Act, 1966 
cannot be treated as affording an analogy for the purpose. This Act was 
enacted by Parliament in exercise of Us powers contained in articles 3 
and 4 and had nothing to do with the amendment of the Constitution 
which is provided for uadet article 368 of the Constitution. 

Further the ntimber of the electorate to whom a reference may be 
made runs into millions. The question of heavy expenses to be incurred 
for the purpose is also relevant in the matter. Even if any such referendum 
be made to the elecwrates there would be very few members of the electo* 
rates who would be in a position to understand and follow such a compli- 
cated issue as the amendment of fundamental rights guaranteed under 
Part III of the Constitution. In any event, even if any such referenduni 
be held the result of such teferenduin would necessitate the enactment of 
a Jaw by Parliament under articles 3 and 4 of the Constitution. Such a 
law would again attract article 13(2) and cannot, therefore, take away or 
abridge any of the fundamental rights guaranteed by Part III. In view 
of all these dilHcuhies this course is also not practicable and need not, 
therefore, be adopted in the matter. 

The fifth and the last course which commends itself in the matter 
is the course relating to amendment of article 363 expressly providing that 
Parliament has power to amend the Constitution including Part III of the 
Constitution. Havtng regard to the majority decision as well as minority 
decision of the Supreme Court in CoUk Nath's case it is considered that the 
amendment of article 368 may be broadly on the following lines: 

(i) The article must specifically provide that Parliament shall 
have the exclusive power to amend the Constitution. 

(ii) Provisions of Part in of the Constitution may be included 
in theproriso to tluit article. 
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ration at an early date. Supreme Court lias held in Saghir Akmtd’s czse 
that "a statute void for unconstitutionality is dead and cannot be vitalized 
by a subsequent amendment of the Constitution removing the constitU' 
tional objection but must be re-enacted.*’ In view thereof it is submitted 
that by applying the doctrine of “prospective overruling” in the present 
case the Supreme Court has gone beyond the powers available to it under 
the Constitution. 

It Is further considered tliat the construction of the Constitution 
favoured by the Supreme Court as aforesaid would virtually result in 
giving rigidity to the provisions contained in Part III and tliat would go 
to affect the socio-economic development of the country. The Consti- 
tution must be construed not in a rigid and static manner but in a 
flexible and dynamic manner, having due regard to the social and 
economic development of the country and the uUmate aim at the 
achievement of an egalitarian society as contemplated by Part IV’ of the 
Goiutitution. In view thereof, it is submitted with due respect the view 
taken by the Supreme Court tliat “fundamental rights arc given a trans- 
cendental position under our Constitution and are kept beyond the reach 
of Parliament” is not sound and needs reconsideration, more so when 
artiele 368 proposed to be amended as mentioned above would spec!- 
flcally provide for amendment of Part ill taking away or abridging 
the fundamental rights contained therein. 

The amendment of article 368 broadly on the lines referred to 
above has been suggested with a view to avoiding any conflict which 
might otherwise arise between two important organs of the Union, 
namely, Parliament on the one lumd and the Union Judiciary on the 
other. Every effort should be made to see that these organs function in 
a liarmonious manner consistently with the provisions contained in the 
Constitution. 

In view of the above it is considered that the most appropriate 
course which may be adopted in the circumstances of the case is to suit- 
ably amend article 368 of the Constitution broadly on the lines referred 
to above. In this connection it may be noted that the Constitution 
(Amendroent^ EJJJ, J967 by bir, SathPai, bS.P,, also contemplates 
amendment of the said article. The said Bill has been referred to the 
Joint Committee of both Houses of Parliament, and is now pending 
before Parliament. 

Simultaneously with the amendment of article 368 as proposed 
above such of the provisions of Part III of the Constitution regarding 
fundarocDtal rights ivhich dcflaitcly need amendment should be also 
duly amended. For example, the Land Acquisition (Amendment and 
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Consuiution shall stand amended in accordance with the terms^ of the 
Bill" occurring at the end of the operatix-e part of the article. No doubt 
the marginal note to article 368 refers to “Procedure for amendment of 

the Constitution” Hoxsever, it is well settled that the marginal note 

cannot control the meaning of the plain words used in the article itself. 

Further the view that article 338 docs not merely deal with the procedure 

for amendment of the Constitution but also contains the power to amend 

the Constitution gains support from clause (e) of the proviso to article 
3C0 which contemplates amendment of the provisions contained in that 
article. 

One more observation may be made regarding the doctrine of 
“prospective overruling” relied on by five of the judges giving the majo- 
rity decision in Go/ait case. There is no doubt that this doctrine 

has been of late applied in the U.S.A. However, it is not clear how the 
doctrine can be made applicable in India in view of the express language 
used in article 13'2) of the Constitution. This article prohibits the State 
from making any law wJiich takes away or abridges the rights conferred 
by Part III and further provides that any law made in contravention of 
the article shall to the extent of the contravention be void, Thus 
article 13(2) is absolute in making laws inconsistent with fundamental 
rights void eb imtia. It may be noted that there is no prevision similar to 
this article in the Constitution of the U.S.A. 

The Supreme Court has held that the first, fourth and seventeenth 
amendment Acts abridge the scope of the fundamental rights and are, 
therefore, ultra t'trM the Constitution. If it is so, these Acts are void in 
toto and tvould thus be inefiective as from the date of their inception. 
However, relying on the above doctrine the Supreme Court took the vicxv 
that these Acts xvould continue to be valid, but Parliament will have 
no power from February 27, 1967, the date of its judgment in Golak 
case, to amend any of the provisions of Part HI so as to take asray or 
abridge the fundamental rights. 

It is submitted that any such conswuction of the Constitution afore- 
said would go against the express language used in article 13(2) and would 
in effect amount to the making of law by the Court by the addition of 
some provisions in tliat article which are not actually contained therein. 
It is well-known that the funcUon of the Court is to interpret and construe 
the provisions contained in the Constitution and not to make any addition 
or alteration thereto. In vicsv tlicreof, it is submitted with due respect that 
the view of ihe Supreme Court, namely, that though the above three 
amending Acts were invalid, the decision of the Court would have only 
prospective operation as from the date of the judgment and thus the said 
Acts would continue to be valid, is unsound in law and requires reconside* 
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D. K. Kunte: I am in favour of taking another opportunity 
of going to the Supreme Court by creating a situation where we ju«t 
pass some legislation by way of amending the Constitution, so that we 
arc not asking them to review their judgment in the Golak Natk's c&it &% 
such but giving them an opportunity to reconsider the situation. I 
say this for two reasons. First of all, we, especially our Founding 
Fathers, have in their best judgment adopted for us a written Consti- 
tution, wherein they have laid down the position that the judiciary shall 
interpret the law and somebody else might pass the law. Therefore, I 
would myself respect the judiciary for interpreting the law. And if we are 
to respect the judiciary for interpreting the law under the Constitution as 
it stands, the discussion of the last three days has pointed out that we have 
no remedy as a case. We will tale no step by doing a thing which today 
might be WTong because of the latest judgment, though it was right in the 
light of the previous judgments, and, therefore, wc would try to amend 
article 368 with all the care that the Law Minister had indicated by way 
of following the French model so that wc arc not bringing an omnibus 
amendment, like the seventeenth amendment. If we do that, then the 
Supreme Court might consider the matter, because after all, we are going 
to them again in all humility, that it Is necessary. It would be dlflicult if 
one constitutional authority does not respect the other constitutional 
authority. Professor Tripathi’s suggestion of passing a resolution, if acted 
upon, would mean we are directly opposing the authority of the highest 
judicial authority. Rather than do that, if we do this, we would be 
showing them that we want to respet them, yet bring to their notice that 
though they have decided in the Colak J^ath case under article 13(2) that 
fundamental rights could not be amended, all the same all those previous 
amendments which have gone into the Constitution and accepted by the 
Court have in fact taken away the fundamental rights. This is resulting in 
an anomaly. So by taking another opportunity, we would again be 
pointing out to them that in case you cannot clothe the Parliament with 
such authority, future anomalies might arise. 

M. L Jain : I am one of those few who consider that the judgment 
in GolakKath’s case is only partially correct, because I believe that the doct- 
rine of “prospective overruling" is in violation of article 13 of the Consti- 
tution. If the requirement of article 13 is that all laws which violate the 
fundamental rights, are unconstitutional, then they cannot be saved by a 
rule of interpretation such as prospective overruling. 

Whatever be the merits of the decision, it is a law of the land and 
various suggestions have been put forsvard to get away from the conse- 
quences of this decision. 

One of the suggestions is that a reference should be made to the 
Supreme Court under article 143, to advise as to the future action in the 
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Validation) Act, 1967 recently enacted by Parliament may be included 
in the Ninth Schedule to the Constitution by suitably amending article 
31B for the purpose, so as to make that Act immune from challenge on 
the ground that it is inconsistent with, or fakes away, or abridges any of 
the rights conferred by articles 14 and 31 of the Constitution. This 
amendment is all the more necessary in view of the recent deeWon of 
the Supreme Court in Vishnu PrasaJ Sharma'j case ami Vajrcrtlu MuJaliar’s 
case. If such amendment is not made the Central Government and the 
State Governments would be faced with the problem of paying huge 
amounts of money running iniocrores of rupees by way of further com- 
pensation in respect of lands already acquired by them in the past and 
it would not be possible for them to do so in view of the very difficult 
economic situation prevailing in the country at present. This amendment 
is required to be made after article 363 is duly amended broadly on the 
lines referred to above. 

Amendment of article 368 and article 31Bas referred to above 
should be considered as necessary or expedient in the national interest 
and should not be considered as a problem connected with or related to 
any political party in power either in the Centre or in the States. These 
amendments are called for and are really necessary in the larger interests 
of the country and with a view to harmonising the economic position 
prevailing in the country. 

In the end I would like to add that I am conscious of the fact that 
the amendment of article 368 proposed as above would be liable to be 
challenged in the Courts as going against the majority decision of the 
Supreme Court in GoUk A'otAV case. However, the main purpose of 
my recommending amendment of that article as aforesaid is to reduce as far 
as possible tlie rigour of the majority decision in the said cose. If article 
368 is duly amended having regard to She proposal as referred to above 

and if such amendment is subsequently challenged by any party in the 
Supreme Court, it may be possible to induce the Supreme Court, by 
forming the full Court for the purpose, to reconsider its decision in 
Golak path’s case in the light of the article So amended. In this connection 
it ij considered that the chance* of persuading the Supreme Court to 
reconsider the said decision cannot be ruled out altogether, more so when 
the majority decision in Golak Jialk't case is given by six judges as 
against the minority decision of five judge*. In the end it may be added 
that the amendment of article 368 on the lines referred to above is 
suggested with a view to minimising the diiTiculties arising in view of the 
majority decision in Golak Jfalh't case and having due regard to the 
observations made by the minority judges headed by Justice K. N. 
VVanehoo, the present Chief Justice of India. 



THIRD DUSINESS SESSION 


339 


declare Itself sovereign and amend any part of the O'nstitiition. It sprm< 
to me that the creation of a constituent assembly is not a legal but 
political fiat. 

P. N. Sapru: I pointed out yesterday that \that we have in the 
language of Lord Birkenhead is a controlled constitutioni a constitution 
controlled by a written instrument and the Supreme Court is the inter- 
preter of that constitution, I would refer to article 141 and article 144 
which say that all courts must act in accordance with the opinions or 
judgments of the Supreme Court. I know that Golak J^atk's case has 
created a great dilliculty by making fundamental rights unchangeable. 
The Supreme Court appears to have forgotten that, as Lord Wright said, 
what it was doing was to cipound the Constitution, 

M. G. Setalvad: Wiiat is the remedy ? 

P, N. Sapro: I would surest, and I think on legal grounds it is 
justifiable, an expansion of the Supreme Court by adding three judges. 
No one can avoid an unconscious bias. 

I would also suggest that after the Supreme Court has been expan- 
ded a test case be made out and it should be asked to teview on the 
point. 

The second remedy I would suggest is that none of the directive 
principles may be given a place as fundamental rights . I agree in substance 
with the Law Minister when he says lliat it is possible to amend Mr. 
Nath Pai’s Bill in such a manner as to make il more acceptable to every- 
body. You can refer to the Constitution of the Fourth Republic of 
France, you can refer to the Constitution of the Fifth Republic of France, 
you can refer to the Constitution of the new German Republic and you 
will End provisions of this character. 

M. C. Setalvad; Can you tcU us a way out? 

P, N, Sapris; I am dcEmtcIy opposed to the Legislature or Parlia- 
ment passing a resolution in terms of Dr. Tripathi's suggestion. 

B. K .P. Slnha : I think there arc four ways open to us : amend 
the Constitution or convene a constituent assembly or hold a referendum 
or wait until the Supreme Court reconsiders its own judgment. 

I agree with the remark of Mr. S. K. Das that what cannot be done 
directly cannot be done indirectly. Therefore amendment of article 368, 
even of article 13(2) in my opinion, would not provide a remedy in this 
case. Not only that, the endeavour suggested by the Law Minister, 
Mr. Menon, really is an endeavour to provide the Supreme Court with an 
excuse, with a face-saving device. 
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matter. This suggestion is not commendable because the Supreme ^urt 
may refuse to give advise. speciaUy when the decision of the Supreme Court 
is already there in the matter. 

Second suggestion is thatarticle 141 should be so ainended thatm 
the constitutional matters, the decision shall be by the majority of more 

than one. If this suggestionis accepted, then the reversal of the judgment 
in Golak /Path’s cazK will become all the more difiicull. As at present, 
the judgments can be reversed by majority of one at any time in future. 
But if the article is amended as desired, then it will be all the more 
difficult to obtain reversal of the said judgment. 

Third suggestion is that the mailer should be settled by referendum. 
Such a complicated issue, in my opinion, cannot be settled by referendum 
in our country because most of our voters arc illiterate and most of them 
will not know what they are voting for. Moreover, it is doubtful whether 
a referendum shall have any legal validity. 

Fourth suggestion is that ancle 368 should be so amended that it may 
give Parliament powers to amend any provision of the Constitution 
including Part III. Any such amendment is likely to be struck down « 
unconstitutional as long as the judgment in Colak case holds the 

Reid. 

Yet another suggestion was to pack the Court by increasing the 
number of its judges in order toobtain ajudgment reversing 

case. Such a suggestion casts serious reflection upon the integrity of the 

judiciary. 

I can, therefore, think of the following solutions: 

1. Nothing should be done for the present. But if and when any 
necessity is felt, then any of the directive principles may be include m 
Fart III, because such an amendment of Part III will not be violative o 
Part III. It will not amount to taking away or abridging any fun a 
mental rights. 

2. Ifwe arc panicky, then the constituent assembly is the only solution. 
It will be remembered that the Constituent Assembly, which produced 
present Constitution, was convened in pcrsuance of Cripps’ Mission 
March 30, 1942, and subsequently, reiterated in the Cabinet Miss"^® 
proposals of May IG, 1946. It was not created by any law of Parliamen 
but no sooner than it met in December, 1946, the first thing that t 
Constituent Assembly did was to declare itself a sovereign body. ® 
fore, if a constituent assembly is convened even by a mere resolution 
Parliament, that will not be violative of fundamental rights because i^^ 
not a law, and that as soon as the constituent assembly is convened it ca 
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(specifically, che right to property) in order to undo the effects of certain 
judicial decisions, it might be profitable to examine the question and the 
controverty’ that it has geneiatcd with reference to the relevant Consti- 
tuent Assembly debates^ the proceedings of the Provisional Parliament 
during the enactment of the first amendment, the discussion in Parlia- 
ment on the fourth amendment and seventeenth amendment and also 
the previous judicial pronouncements in Skankari Prasad's and SajjanSingh's 
cases, and the implications arbing from all these source materials. 

It would, then, at once appear that in the guidelines of constitution- 
making and operation as evidenced in the above-noted documents inhere 
a coherent philosophy espousing the cause of the ‘common man* ris-a-cis 
that of the ‘individual’, assuming that there is a conflict between the 
two, sometimes, or, to put it differently, the concept of the individual has 
been refurbished by the idea of the social compulsions. Javvaharlal 
Nehru, Dr. Ambedkar, B. N. Rau, among others, can be quoted exten- 
sively in support of the theory postulating the primacy of the common 
man over the individual, especially when property becomes the bone of 
contention. Ifthb be accepted, the Supreme Court’s judgment in the 
Golak Xalh case creates an unwarranted innovation. For, no new facts 
have emerged justifying the reversal of the Court’s earlier decisions. 
Moreover, the verdict only tends to e-tpose its tentativeness as K.N. 
Waneboo’s succession to K. Subba Rao as the Chief Justice might well 
lead to the restoration of the old position i.e., stalus (jvo ante at the 
instance of any litigant In a sinular case that comes up. But, I would not 
lean my argument on mere speculation, however well founded. But, as a 
remedy, it may be suggested, we might wait and see. 

The split judgment by a majority of one subsumes an unpreceden- 
ted tug-of-war between the legislature and the judiciary — an unreal war. 
In fact, both the Parliament and the Supreme Court are limited in 
their respective powers by the Constitution and the convention. The 
Supreme Court Is supreme to the extent that article 13(2) empowers it 
to reject an ordinary law that seeks to abridge and not the one that 
amends fundamental rights. Normally, its decbion will be final and 
Parliament has to respect it. The Supreme Court has also to sec that the 
procedure of article 368 is observed by Parliament in the case of amend- 
ments and not their content. Yet, whenever a question of policy b in- 
volved, such as the promotion of genera! weal by Parliament by inter\-en- 
ing to limit article 31 as it bas done before, it should be made clear that 
it has the right to do so. Parliament can, and should, remove the legal 
obstacles in the >\-ay for what it considers to be the right policy for sodal 
progress and economic advancement. That this type of legblative 
supremacy has been accepted in theory and in fact b unexceptionable. 
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M.C. Setalvad: What is your remedy ? 

B K.P. Sinha: I do not believe that any amendment can cure the 

iituation, nor, in my aplnfon, can a ccfcrcndum. Ifthc 
templates that the fundamental rights cannot be amended, they cannot 
be amended even by a reretendnn,. Noe can they be amended by a 
constituent assembly. Moreover, there is a complete m.snnderstandm. 
about the nature of a constituent assembly. A constitution marks tne 
end ofone eta, one epoch and the beginning of a new one. The consti- 
tuent assembly, unless it is provided for in some articles of the Lonstit • 
tion, docs not get the power to amend certain articles of the Constitution. 
Therefore, 1 agree with the last suggestion that we should svait until t e 
Supreme Court reconsider its decision in course of time. The suggestion 
of the Law Minister really amounts to providing the Supreme Court wit 
a face-saving device to go back on their own judgment. Therefore, my 
view is that we must wait for a proper opportunity. That opportuni^ 
would not be long in coming. I am sure after all that has been said in e 
country about this judgment and realising the dilHcuItics that have ew 
created by this judgment, the judges, human beings as they arc, may e 
persuaded to review their judgments, as the judges of the American 
Supreme Court were persuaded when President Roosevelt thoug t o 
appoint some Judges so that the Supreme Court changes its order. 

M. C. Setalvad: Mr. Mcnon's suggestion provided them with w 
opportunity of doing what you are saying. 


B. K. P. Siaba: That is what I said. There is something like com- 
mitting a fraud on the Constitution for providing an opportunity to e 
Supreme Court to review its judgment. 

M. C. Setalvad: Now we have got your remedy. Anything more ? 

B. K. P. SInba: We really perpetrate fraud on the public if'^^ 
amend the Constitution. I do not find any reasons to have fears w 
the Law Minister or the previous Law Minister spoke yesterday * * 
Parliament’s power is restored then there may be a difficult situa • 
I am surprised at one word which the present Law Minister use 
the Parliament has been slipshod in introducing amendments. It has nev^^ 
been slipshod and on every occasion that arose in the past, consi c 
thought and deliberation went into those amendments. There ore, 
suggestion is let us wait for a proper lime for review which shall be co 
very soon. I am sure the Supreme Court as constituted today will ebaUc. 
its mind. 

M. M. Sankhder: In view of die recurrence of 
otherwise of the Parliament’s competence to amend fundamenta r» 
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conditions of seething poverty in India is lo invite bloodshed and disorder. 
That, I believe, is the danger inherent in the Supreme Court’s judgment 
and can be warded off by the remedy proposed above, by footing a bill in 
Parliament to this effect. 

S. S. Khera: I think Smt. Kapoor’s was a much needed reminder. 
It underlined the importance and significance of what we are dbcussing. I 
share very much her position. I submit that we sliould come here, in this 
convention with as clear-cut a recommendation as possible. I think 
Parliament needs it and the country needs it. I believe that the way out 
lies somewhere in the positions taken by Pandit Kunzru, Mr. Kunte and 
Dr. V.K.R.V. Rao, subject always to the interna! contradictions that always 
haunt Dr. Rao. 1 think the best way out is Pandit Kunrru’s alternative 
No. 2, t. e., to ask the Supreme Court to advise as to what steps should be 
taken to restore to Parliament the powers which the Constituent Assembly 
fhoughf if hatf. ITiaf / tWafc isa rWng-. I believe this sug^tlaa has 
the following merits: 

(1) We would have the change which is needed. 

(2) We would have it with the speed which is necessary. I do not 
share this “let us wait and sec” business. 

(3) It svould have the very great merit of exhausting the legal process. 
I do not think this has been emphasised sufficiently. 

(4) It would avoid the danger of a head-on conflict. This country 
has already seen one or two head-on conflicts between the judi- 
ciary and the legislature. It fa a dangerous thing and should 
be avoided. 

(5) It would avoid the danger, which haunts many of the speakers, 
of further striking down of legislative enactments whether it is 
constitutional amendment or ordinary law. 

(6) It leaves the legislative options open to us. That to me is very 
important. We should not close the legislative options. ^Ve can 
come back and amend the Constitution any time and in any 
manner we like. 

(7) It would render the idea of packing the Court unnecessary. I 
believe this talk of packing the Court fa a dangerous concept. 

Shrimati K. Hingorani: 1 was inspired this morning after listen- 
ing to various speakers, to say a few words. I feel that the Supreme 
Court should be given another opportunity to correct itself. After all, 
there has been a great amount of public agitation and various views have 
been expressed. This Convention itsdf svill highlight the views of the 
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The majority jadgtnont in this light is hostile to the tvdl-MablM. 
constitutional relationship. 

The present controversy stems from the perfection of a lacuna in the 
Constitution. While article 368 impliedly permits amendatory leg.slaMn 
in regard to fundamental rights, article 13(2) forbids such a course. The 
dispute unnecessarily hinges on the interpretation of the viord ‘law m 
article 13(2). The question, for all intents and purposes, had been 
settled previously when the Supreme Court acquiesced in Parliament s 
authority to amend article 31 in 1951, 1935 and 1964. The revival of the 
issue by overruling earlier decisions means not merely a spate of avoi- 
dable litigation but also putting a stop to ameliorative legislation. 

If a corrective is to be provided to remove difEciiltlcs for future 
which lie in the judiciary’s prospective overruling authority and itsrefusa 
to recognize the transcendental nature of legislative power in a parliamen- 
tary democracy, it would be essential in the present context to amend 
the Constitution. Doubtless, in the ultimate sense, the interests of 
the people arc represented by Parliament, and however muchwemig t 
sophisticate and twist facts or quibble about legal niceties the asic 
assumption of our pattern of democracy cannot be belled. The absence 
of the 'due process' clause in the Cojisliiution lends weight to this con- 
tention, Besides, the judiciary has not been invested with review of«®® 
cases relating to property. It is, therefore, unfortunate that article 
should remain in Parc in. It may finally be suggested that the devices 
proposed by some such as the convening of a new constituent assemb y « 
arranging a referendum are not only fantastic but also extra constitution 
The sole remedy, it seems to me, lies in amending article 366 w ^ 
permits its own amendment in such a way that article 31 b 
of Part III and placed in Part IV where it ought to belong and is included 
within the entrenched provisions ot the Constitution. 

Thus, normally the right to property would be protected against 
legislative encroachment. But, in exceptional situations, if the Par i^^ 
ment insists and persists in curtailing it, it might well do so by resort o 
a di^culc process of amendment rendered more difficult by the 
dcrable reduction in one party majority at the Centre and to existence 
non-Congress Governments in several States. 

The Directive Principles of State Policy can be given a meaning w 
case the Government is able to muster sufficient strength. The pwp 
final judges of the acts of Parliament can give their verdict at t epo 
The legal hurdles will not be there. 

The doctrine of the inviolability of property rights has bceii 
tently exploded by the new concepts of social justice. To obviate it m 
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(2) After ascertaining the wishes of 'the people of India by such 
a referendum, Parliament may in its residuary power vested in it 
by Entry 97, List I of the Seventh Schedule read with article 248 
call for a Constituent Assembly to formulate the necessary amend* 
ment of the Constitution. 

(3) Such a Constituent Assembly shall consist of the members 
of both Houses of Parliament and ten members duly elected from 
among each of the Legislatures of all the States, in proportion to 
the strength of political parties functioning in such Legislatures at 
the relevant time. 

The law as to referendum may be duly enacted under article 368-A 
aforesaid, empowering the Election Commissioner of India to hold the 
referendum as to the particular issue to be placed before the people. The 
Election Commissioner shall ascertain from each voter his answer to the 
question as ‘Yes’ or ‘No*. If he finds that more than two-thirds of the 
total number of voters have answered the question in the affirmative, he 
shall record such a finding and recommend to Parliament the need for call- 
ing a constituent assembly as envbaged in the proposed article 368-A. By 
two-thirds of the total number of voters is meant as in the voters list and 
not from among the voters who actually polled. If more than two-thirds of 
the voters did not turn up for the poll, it must be then deemed that the 
people are for the status quo. 

All this is new and cumbersome. It is also costly to the nation. 
This should be a deterrent to any fetish for constant or needless tamper- 
ing with the Constitution. But there is no escape from it if you want 
changes in the basic and essential structure of the Constitution, 

The power to do this is contained in article 248. We may avail of 
this power with profit to solve the situation. 

Raghubir Singh: The remedy that is open to us is to look up to 
the Supreme Court itself to further elucidate the matter, because a 
perusal of the Judgment shows that the Supreme Court judges themselves 
have differed in many respect. The composition of the Court will be 
changed after some time. There is no reason that the Court svill not 
overrule Golak J^ath’s case. The Bengal Immunity case is an instance of 
some of the judges changing their tniad to overrule the earlier case. 
Other remedies which are b«ng suggested in this Convention arc too 
strong. There may be reactions against them and they may create further 
conflicts more serious than the malady. Therefore, the matter should be 
left in a way that nature may cure it in course of time. 1 am sure it will 
bring about a cure. 
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parliamentarians, the la\vyers, the public and of the lajtncn; and I do 
feel that another opportunity should be given to the Supreme Court but 
after a little lapse of time. Eleven judges have already given their viewi. 
Their minds might not be open to change if an opportunity is given too 
soon. There should be, if possible, and if the funds permit, an addition of 
ttvo judges, and if that is not possible then enough time should lapse so 
that some of the judges who have already given their opinions are retired. 

I feel that the suggestions given by the Lasv Minister Mr. Mcnon, 
are also other alternatives but there again I would advise a lapse of 
time so that (he two suggestions that I have made have taken shape and 
that we do not have any deadstock. 

V G. Ramachandran: Asto the remedies for the situation crea- 
ted by the Golak XalhcAic it is best not to get panicky. There is no 
hurry to go in for any amendment of the Constitution. You may wait 
till the Supreme Court further considers the position on a suitable 
occasion. 

I venture to agree in the main with the observations of the Law 
Minister, Mr. P. Govinda htenon. If Mr. Nath Pal's Bill becomes an Act, 
there will certainly bean opportunity for the Supreme Court to have a 
second look on the SAcakcri Pratad and S^an Singh cases. 

It is, however, erroneous to think that atticlc 368 contains any 
constituent power. If the Supreme Court again upholds Gelak/*’dth't 
case, the only remedy is to go to the people. Mr. Justice Hidayatullah'i 
suggestion as to constituent assembly has to be further studied. A 
constituted body like Parliament cannot create a constituent body like a 
constituent assembly. In rny humble opinion I have pointed out the 
remedy in my paper contributed to this convention. To state it again, for 
enabling all this, a preliminary requisite b a referendum. For this, a new 
provision as article 368-A has to be enacted by Parliament by the method 
and process postulated in article 368. The new article 368-A may contain 
words to the following effect : 

Art. 3G8-A Ascertainment of (I) Where it is necessary to 
the people's vieivs by means (a) amend any of the righu postu- 
of a referendum. laied in Part III of the Constitu- 

tion; 

(b) or to ascertain the wishes of the 
people of India in a matter 
of special constitutional impor- 
tance, not solved by any of the 
existing constitution.!! provisions, 
a referendum may be caused to 
be effected by law. 
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— that Parts III and IV constitute aa integral scheme...” which “is made 
so clastic that all the Directive Principles of State Policy can reasonably 
be enforced without taking away or abridging the fundamental rights.” 
Instead, therefore, of trying to get the decision nulliBed one way or 
another, we should wait and see whether judicial interpretation and 
application of our fundamental rights uniformly accords uith the directive 
principles. It is only when the judiciary fails in this r^rd will it be 
time to think of somehow setting the decision at naught. 

The question will then arise as to how this is to be accomplished. 
Of all the suggestions made at the Convention and outside, only two need 
be considered : These are (i) to seek the Supreme Court’s reversal of its 
own decision ; and (ii) to convoke a constituent assembly for suitably 
amending the Constitution. 

Courts are always slow to reverse their own decisions and rightly so, as 
otherwise they would be exposed to the charge of fickle-mindedness ; and 
case-law would be thrown Into bewildering uncertainty. This would be 
more true when a complete complement of the highest court of the land 
has arrived at a conclusion (albeit not unanimously) after full delibera- 
tion. Consequently, those seeking a reversal of the deebion will proba- 
bly have to wait indehnitely long. 

The idea of a constituent body seems more plausible. But the 
question is how is h to be convoked and by whom? Can Parliament do 
it? The measure of sovereignty delegated to Parliament and the State 
Le^slatures Is found in our Constitution. Justice Hidayatullah declares 
that, under item 97 of List 1 of the Seventh Schedule, this measure 
includes the power to convoke a constituent assembly. I respectfully 
submit to the contrary. The power to convoke a constituent assembly 
transcends the powers of ordinary legislation even more than docs the 
power to amend the Constitution. If Parliament had that posver, what 
svould prev’ent it from converting itself into such an assembly and effecting 
by a simple majority what it could not do cs'cn by a special majority? 
1, therefore, venture to suggest that representatives of all political parties 
and of all nation-wide bodies — social, educational, professional etc.— 
should meet in conference and should decide upon convening a constituent 
assembly, and then proceed, through the instrumentality of the Govern- 
ment, to have the assembly elected by the people through adult /ranchise. 
No doubt, in doing so, the conference would be assuming the necessary 
measure of sovereignty from the people. But the latter must be deemed 
to have acquiesced in the assumption by the election that would follow. 
Doubtless, again, the scheme is fraught with difScultics. But I feel that 
they arc not insumsountable. 



346 


FUKOAUENTAL RICITTS 


CONSTITUTIONAL AMEHDUENT 


Piloo Mody; I am not a lawyer and I, therefore, do not have any 
legal remedies to offer. 1 have absolutely no doubt, judging from his past 
performances, that tlic Law Minbter will be able to find the remedy. 

O. N. Mabindroo: According to article 141 the latest Judgment is 
always the declared law and according to article 137 it can always be 
reviewed by the Supreme Court itself if and when the occasion arises. But 
as things arc, there is actually no remedy because in Golak Kalk's judg- 
ment, it is said that the judges do not make law, they merely discover the 
correct law if and when it is brought to their notice. The judgment is 
right and ought to be followed. But if and when there be need and 
opportunity, we must have a referendum for svhich ways and means can 
be found out by the Law Minister, 

S.J.S. Fernandes: Admittedly, the Constitution nowhere expressly 
confers power to amend jt. However, in order to respect the rule of in- 
terpretation, that, as far as possible, every provision of law should be 
given due effect and none should be rendered inoperative, a provision 
which lays down a procedure for exercising a power must be deemed to 
imply the existence of that power. Hence article 368 implies the existence 
of the power of amendment. The question is, which prevision confers it, 
albeit by implication? 

It cannot be article 248 because: (a) it was inserted for the purpose 
of providing for any subject, which (in spite of the exhaustive enumeration) 
"w* envisaged at the time, but svhich might crop up in the unforesee- 
a c future; and amending the Constitution was very much in the minds 

of the framers; and (b) it being a replica of the last item (97) mUstl 
ofthc Seven^ Schedule, svhen the rule of Ujusdm genms‘ is applied in 

mterpreung it, it would mean that item 97 (and hence article 248) can 
embrace only subjects for ordinary legislation (as are all the specified 
Items), and not one (like constitutional amendment) that is a matter for 
CTtraordmary legislation. There being no other article including article 

which confers the amending power it could only be read implicit 
in article 368 itself. This conclusion is reinforced by the opening phrase 
and closing clause of the article. But the rule 'gmraUs sp,cialibus mn 
, mig tbe extended so as to hold that a later general provision in an 
Act (article 363) docs not abrogate an earlier one (article 13) by mere iro- 
u oJher words, the power of amendment implied in article 368 

s ou e read subject to the prohibition contained in article 13(2). 1 do 
no agree with all those svho vimv the majority judgment as against 
national interest. The critics, as well as the supporters, of the decision lose 
sight of the crucial dictum in the judgment of Chief Justice Subba Rao that 
the immutability of fundamental rights” is “subject to social control" 
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Chaiwtan: S. K. Das 


L. M. Slos^vit As we draw to a conclusion of the Convention, 
we would listen to the report* of the four business sessions which have 
preceded this concluding session. These reports, wliich would be placed 
before yoti by the rapporteurs for the particular business session would 
neither be a summary nor by any means an exhaustive description of t?ie 
discussions. It would be only an attempt to indicate the trend of 
discussion and also to give a comment of the rapporteur himself. 

After the rapporteurs have gis'en their reports, and unless there are 
any particular suggestions in respect of some of the rcm.irks I am going 
to make, or what the r.apporteurs arc going to say, wc might then request 
Mr. S. K. Das, who b chairing the concluding session, to give us his 
concluding address. 

It has been said that our Constitution represents an inter*section of 
politics and Uw. The Convention lias been at the heart of this inter- 
section. In tlic course of our discussions we liave deliberated on every 
conceh’able aspect of the complc-x and kaleidoscopic subject of funda- 
mental rights and their .amcndability under the Constitution as interpreted 
by the Supreme Court in Cofai A'ali's case and otherwise. U'e can foot 
back on these deliberations, if I may say so with a sense of satisfaction, 
because by common consent the Convention represents an e.xccllent 
amalgam of scholarship, enidition, practical statesmanship, scarclilng 
intellectual analysis and unflinching candour. If I may say so, this has 
been a unique event and the sponsors and the participants may justifiably 
feel gratified. 

It w-ns not the purpose of the sponsors to canvass any particular 
thesis or viewpoint. What we liad set out to achieve was a criticaj 
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M.C. Setalvad: And that concludes the list of speakers. This 
discussion has been so ilfuminatiog and so thorough that no summing up 
by the Chairman is necessary. 

Shrimati K. Hingorani: Mr. Chairman, may a lady have the 
last svord; I just wanted to say that on important issues which touch the 
power of any of the organs under the Constitution, for instance the 
Parliament or the Court, there should be unanimous decision of the 
Court and not a majority decision. That is to say any decision that 
purports to take away or abridge the rights of any one organ should be 
of a full Court unanimously agreeing on the question under consideration. 



Concluding Session 


Ckaiman: S. K. Das 


L. M. SSnghvl: As wc draw to a conclusion of the Cons'entr 

we would listen to the reports of the four business sessions which 
preceded this concluding session. These reports, which would be nix, a 
before you by the rapporteurs for the particular business sealors ^ At 
neither be a summary nor by any means an e'chaustive description of } 
discussions. It would be only an attempt to indicate the trend ^ 
discussion and also to give a comment of the rapporteur himself. ' ^ 

After the rapporteurs have given their reports, and unless there 

any particular suggestions in respect of some of the remarks I am 
to make, or what the rapporteurs are going to say, we might then renueu 
Mr. S. K. Das, who is cluiring the concluding session, to givey, 
concluding address. 

If has been said that our Constitution represents an intcr-sertion of 
politics and law. The Cktnventlon has been at the heart of this inter 
section. In the course of our discussions we have deliberated on every 
conceivable aspect of the complex and kaleidoscopic subject of funda* 
mental rights and their amendability under the Constitution as mterpretej 
by the Supreme Court in Golak JfatVs case and otherwise. We can 
back on these deliberations, if 1 may say so with a sense of satisfact^j^^ 
because by common consent the Convention represents an 
amalgam of scholarship, enidition, practical statesmanship, searej^ 
intellectual analysis and unflinching candour. If I may say so, 
been a unique event and the sponsors and the participants may justij^-, 
feel gratified. 
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examination and a constructive inquest, and this I think, I am correct in 
claiming in abundant measure for the Convention. 

The essence of our objective was to secure a deeper awareness and 
a distinctive analysis. It is not necessary, therefore, for the concluding 
session to proclaim a consensus, in my own humble opinion. 

A wide range of suggestions and recommendations have been 
mooted at the Convention. This would not only be rich material for 
research scholars and constitutional pundits, but would also be of great 
utility to Parliament and more particularly to the work of the Joint 
Committee of the two Houses of Parliament, which has been specially 
constituted to examine this question. If you all agree, we will transmit 
the verbatim record of our proceedings to Joint Committee of Parliament, 
after it has been duly edited. 

As Mr. S. K. Das, our distinguished Chairman, reminded us on the 
opening day, when all is said and done, we have to rcinembcr that the 
law declared by the Supreme Court is for the time being the law of the 
land and is binding. Perhaps our Constitution has in effect adopted the 
adage that the Constitution is what the Supreme Court says it means. 
There has thus come about in Golak J^ath's case a confrontation between 
the judiciary and the legislature. ConflicU, such as these, I submit are 
inherent in constitutional government and in constitutional processes 
and one cannot afford to despair of them. Indeed these creative tensions 
of competing principles and competing institutions can, if properly 
canalised, be of a source of constructive building up and strengthening 
of the constitutional processes in our country. I, therefore, would like to 
enter a plea here for a viable and workable reconciliation between these 
competing principles as well as between the apparent, but not real, 
conflict, I like to think, between coordinate organs of the Constitution. 
I feel that such a viable reconciliation or the task of achieving .such a 
viable reconciliation would be faciliuted by the discussions we have 
had in depth of this subject. And towards this purpose I am sure that all 
the resources of legislative statesmanship and judicial self-restraint would 
be available in our country, in order to achieve as a result of this con- 
frontation a viable reconciliation. 

I am grateful to you, Mr, Chairman, particularly for the very valu- 
able contribution you made at the opening session and at the various 
sessions of the Convention. I am grateful to you for having agreed to 
the most difficult task of presidingat the concluding session where you 
would be m a sense the ‘Spokesman of the Convention’. 
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I am also grateful on behalf of the Institute and the other sponsors, 
to all the participants %vho have given so generously of their time and 
who have found it in the midst of their preoccupations to come here 
and make contributions. 

Having said this and liaving thanked various participants, as well as 
members and the Chairmen of the Presidium Panels, I would now request 
that we take up the reports of the rapporteurs. 


REPORTS ON BUSINESS SESSIONS 
I. Report of the Opening Session 

Chairman : hi. HidayatuIIah. 

Rapporteur : T. K. Tope. 

Mr. Justice M. HidayatuIIah, Chairman of the Session, posed the 
following issues before the Convention : 

(1) Are there curbs on the power of Parliament to amend the 
Constitution ? Yes. Article 368 shows this. 

(2) Which of the two views about the me.'mins of the term ‘law* 
in article 1 3 expresses the intention of the Constitutiommakers? 

(3) Fundamental rights are justiciable, while the directive princi* 
pies are not. What i* the meaning of placing two such provi* 
sions side by side ? 

He then pointed out that judges have nothing to do with the 
political aspect of the question that comes before them for decision and 
that the judgment in Golak Nath's case was not influenced by the number 
of amendments made during the last 17 years. He also polated out that 
the doctrine of ‘prospective overruling* was not a new doctrine. He, 
however, wanted the Convention to consider whether the doctrine should 
be available for constitutional interpretation. 
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Mr S. K. Das raised the point vfhether the principles laid down in 
Golak Nath's case will foster the aims enshrined in the Preamble and 
pointed out that some of the fundamental rights ought to be inviolable. 
He did not approve of the suggestion to convene a constituent assembly 
or to amend article 368 to overcome Golak Nath’s judgment. The Court 
should reconsider the point. It is for consideration of the Convention 
svhether a marginal judge should be allowed to tilt the balance and fur- 
ther whether Chief Justices of the High Courts should be associated 
with the Supreme Court judges when important decisions like the Golak 
Nath are to he given. 

Acharya Kripalani pointed out that the idea of fundamental rights is 
antiquated idea He referred to the moral aspect of the question and said 
that Parliament cannot be equated with the people. The chapter on 
fundamental rights is not scientihcally drafted for there arc certain basic 
rights such as freedom of speech. He approved the idea of calling a 
constituent assembly. 

For Mr. N C. Chatterjee the procedure for the amendment of the 
Constitution was flexible. The changing conditions would need new solu- 
tions. Fundamental rights can be amended. He agreed with Mr. Scervai’s 
comment! on the Golak Nath case and pointed out that the doctrine of 
prospective overruling has noplace in our Constitution. He did not 
approve of the idea of convening a constituent assembly, but recommend- 
ed recourse to article 143 by the President. 

Points that emerged out of discussion were: 

(1) The doctrine of prospective overruling was not accepted by the 
majority. 

(2) Majority view in the Golak Nath should not remain law. 
But there was no unanimity as regards the mode of setting 
aside the judgment, (i) Amendment of article 368; (iO 
The Supreme Court to review the judgment; (iii) Convening 
a constituent asscmbl]^ and (iv) Seeking of Advisory Opinion, 
were suggested. 

(3) Certain fundamental rights should be considered as basic such 
as freedom of speech etc. 

(4) What should be the majority required for overruling its earlier 
judgment of the Supreme Court and whether Gliicf Justices 
of the High Courts should be associated with the Supreme 
Court in important cases. 
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3. Report of the First Susiness Session 

Chairman : A. K. Clunda 
Rapporteur : V. K. N. Mcnon 

The first business session of the Convention svas devoted to the con* 
sideration of the qualit/and content of constitutional amendments, the 
nature of fundamental rights and the amendabilit^’ of the Constitution. 

After Dr. L. M. SInghvi, the Chairman of the Institute, had ex- 
plained the scope of, and procedure Ibr, the session, Mr. A. K. Chanda 
took the chair and briefly set forth the nature of the problems for discus- 
sion indicating also his osvn lines of thinking on them. 

Fifteen speakers took part in the discussion. In the course of the dis- 
cussions the following points were mentioned, some of them diametrically 
opposed to each other; but this was only to be expected on so important 
a subject. The more imporuntof them may now be mentioned. 

(1) There was an opinion expressed that the intention of the 
Constituent Assembly, as res'e.sted in the debates, wastliatno article of 
the Constitution should be incapable of amendment. In this connection 
it was also pointed out that the first amendment (.nffecting fundamental 
rights) of 1931, was made by the same body of persons as the Constituent 
Assembly and wish the same leadership; the membership changed only 
with the first General Election of 1932. On the other hand, some took 
the view that, es'en looking to intentions, fundamental rights were meant to 
be excluded from the three modes of amendment prescribed in the Consti- 
tution; our couru, anysray do not e.xamine ‘imentions*. 

(2) Another line of thinking was that, apart from what the Found- 
ing Fathen intended, time and circumstance svill require, that cs’ery 
Constitution is amended. Parliament and the public are also better judges 
of what the changing needs of society are than Judges. In this connection 
what was described as 'a hasty conglomeration of rights ’was mentioned. It 
was also argued that no Constitution could be expected to provide for all 
future contingencies. But it was stated to the contrary that we are concer- 
ned only with what the constitution says in so many words. Further, to 
some, even svhat It says is good and sufliaent, taken also along with the 
consequences of only ‘prospective osTrruling’. 

(3) Apart again from the question of intention, a view expressed 
was that the document, as it stands, excludes amendments to Part III. 
The opposite view was that Part III was amendable, even looking only at 
plain meaning of the relevant words in the concerned articles. The 

difference of opinion turned on the meaning of the word ‘law’ in article 
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13(2), and the meaning and relevance of the word ‘procedure in the 
marginal note to article 368. 

(4) Some of the participants stressed the importance of Part IV of 
the Constitution— the Directive Principles of State policy— and the need to 
reconcile these with fundamental rights. Thc>’ pointed out that the fint, 
fourth and seventeenth amendments were for the purpose of implement- 
ing the former. The opposite view emphasized the constitutional non- 
justiciability of the directive principles. 

(5) One speaker stressed certain anomalies which will arise if an 
amendment of article 360 attempted to set aside the majority decision in 
Golak path's case. These were the anomalies pointed out by former Chief 
Justices — Kania, Gajendragadkar and Subba Rao — and Justice Hidaya- 
tullah in their judgments in the concerned cases. Moreover, as another 
member said, can an amendment of article 368 do indirectly what it 
cannot do directly, and what follows if it is also vetoed by the Supreme 
Court? 

(6) Another participant's argument that the power of amendment 
of any article must ultimately be found in itself. 

(7) Other trends in the discussion related to proposals fora clarifi- 
calory advisory opinion to be sought from the Supreme Court, a new 
constituent assembly and a referendum. On each divergent opinions were 
expressed and for each reasons were adduced for and against what if the 
Supreme Court declined to give the opinion, or gave thesome opinion as 
the majority in the Go/di .VafAcase, and In either case, tvheredo we go from 
there? Where is the constitutional authority to call a constituent assembly 
or order a referendum even apart from other difficulties of other like 
constitutions. Also, can a constituent assembly called by Parliament do 
what Parliament itself cannot do? 

(8) In conclusion, it may be mentioned that matters like 6 against 
13, and even the well known saying that a stitch in lime saves nine, did 
not fall to be mentioned in the course of a long and learned, vigorous and 
absorbing debate. 


3. Report of the Second Business Session 

Chairman : N. C. Chatterjee 
Rapporteur : C. B. Aganrala 

Thougli it was intended that in this session particular attention 
would be given to a consideration of the nature and extent of the limita- 
tions on the Supreme Court’s poaver of judicial review svith particular 
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reference to the constitutional amendments, of the doctrines of stare 
decisis, prospective overruling and acquiescence, the speakers addressed 
the gathering practically on all aspects of the Supreme Court’s decision in 
Golak jYalh's rase. 

With the exception of one or two speakers who defended the majority 
judgment in Golak case, the consensus of opinion seemed to be 

critical of it. The majority judgment svas described as having opened a 
pandora's box, in having brought out a situation that seemed almost 
insoluble. It wfts pointed out by Pandit Hirday Nath Kunzru, a member of 
the Constituent Assembly and one of the Founding Fathers of the Constitu- 
tion who is happily still with us, that no member of the Constituent Assem- 
bly ever thought that fundamental rights were not subject lo the amending 
power of the Parliament under article 368; that every one took it for granted 
that like every other article of the Constitution, the chapter on funda- 
mental rights was also subject to amendment. He expressed the view 
that he was surprised when he came to know of tlie view taken by the 
majority of the judges of the Supreme Court In Golak Nath's case that the 
chapter on fundamental rights was immune from amendment. 

Mr. B. K. P. Sinh.a, stated that though he was not a member of the 
Constituent Assembly, he has been a member ofParHamentsince 1950 and 
he was present when the hrst amendment of the Constitution was moved 
and passed in the year 1951. At that time no member of Parliament, 
among whom tvere those who were the members of the Constituent 
Assembly, ever said that the fundamental rights were intended to be 
immune from the amending process laid down in article 368. Many of 
those who spoke in the session pointed out that society was not static, it 
was dynamic and was changing rapidly; that with the change in 
circumstances even the fundamental rights require changes and that 
Parliament which was representative of the people was intended to, and 
must, liavc the power to cITcct modiheations in the provisions of the 
Constitution including the fundamental rights as experience showed the 
necessity for change. It was pointed out that though the fundamental 
rights were not to be lightly abridged or takan a\vay and were very 
important, the Parliament must have the power to modify according to 
the requirements of the times and specially to give effect to the principles 
of state policy as laid dotvn in part IV of the Constitution. It was pointed 
out that probably there would have arisen no necessity of amending article 
31 of the Constitution adding article 31A and SIB thereto, if the Supreme 
Court had interpreted the article in the light of the directive principles 
which though not enforceable in a court of law, were yet fundamental in 
the governance of the country. Hie power to amend, it was stated, 
must not be confused with the exercise of that power. Though the 
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exercise of the power to amend fundamcntil rights must be very sparingly 
resorted to only in a case of utter necessity, the existence of the power 
must not be denied to Parliament. 

One member c.xprcsscd the opinion that social reform could have 
been effected within the limitations of the fundamental rights as they 
were originally passed by the constituent assembly and there was no reason 
for Parliament to rush in to amend the Constitution. But this opinion 
was not shared by any other member. It was stated that article 363 not 
only laid down the procedure of amending the Constitution, but also 
provided for the power to amend, when it declared that on following the 
procedure laid down in the article, the Constitution shall stand amended. 
There was a well-known distinction between legislative posver and con- 
stituent power and a law made in exercise of the amending power under 
article 368 could not be said to fall under article 13(2) which referred to 
laws made in the exercise of legislative power. The power to amend 
the Constitution could not be located tn arlicles 245,246 and 2'48 read 
with the residuary Entry 07 in last I of Schedule Seven, as they related to 
ordinary legislative powers of ParUament. 

On the whole the consensus of opinion was that fundamental rights 
were amendable under article 368. 

On the question of the nature and extent of judicial review of ihe 
Supreme Court, though a suggestion was made that the Supreme Court 
sliould not overrule its previous decisions on tlic amendment of the 
Constitution by a bare majority of one, did not seem to find universal 
approval. It svas pointed out that the Indian Constitution was a 'con- 
trolled constitution' wliere the ParUament and the Slate legislatures had 
enumerated powers and were not absolutely sovereign, there has to be 
judicial review by the Supreme Court of all acts of Parliament and 
legislatures as well as of the Executive, and that in this respect no limita- 
tions can be put on the powers of the Supreme Court. But at the same 
time, the Supreme Court must put self-denying limitations on its own 
powers and must interpret the Constitution as a constitution, as a docu- 
ment embodying the culture and social* and political philosophy of the 
nation and not an ordinary legal document. 

As regards the doctrine of store itciiis and prospective overruling, 

It was pointed out that in deciding the cases that come before them the 

courts have applied the doctrine of ilttre dtasis, that is, not departing from 
an interpretation of law made by the Court in the past, even though svrong, 
where doing so would unsettle numerous transactions and fiscal and other 
arrangements that took place. So even though in the Court’s opinion 
Parliament liad no power under the Constitution to amend fundamental 
rights, yet the Court having held in previous judgments that the said Acts 
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were valid, and acting under the belief that the Court's previous opinions 
were valid, laws had been made bringing about an agrarian revolution in 
the country (Zamindaries, inams and intermedfary estates had been 
abolished, vested rights had been created in favour of tenants, consolida- 
tion of land holdings in villages had been made, ceilings on lands W’cre 
fixed and surplus lands had been transferred to tenants) it would create 
chaos and unsettle things in the country, if the Acts amending 
the fundamental rights* chapter were retrospectively declared to 
be ultra vires and invalid. The Court was, therefore, right in declining 
to declare the Acts already passed as invalid. The Court, ho^s'eve^, 
declared that in future, the fundamental rights will not be abridged 
or taken away as upon their interpretation of the provisions of the Consti- 
tution this was not possible to be done. As the Court’s view as to the un- 
amendability of fundamental rights was correct, the Court liad no other 
altcrnatwe but make the declaration as they did. An opinion was also 
expressed, that having held that the Parliament had no right to amend the 
chapter on fundamental rights, they tvere bound to declare, in view of 
article 13(2) of the Constitution that the amendments were void cb inilio. 

On the question as to what steps should be taken to empower parli- 
ament to amend the chapter on fundamental rights no view was expressed 
in this session as the subject was to be discussed in detail in the next 
session. 

4 . Report of the Third Business Session 

Chairman-, M. C. Setalvad t 

RapporUtir: P. K. Tripathi 

At the outset Dr. L. M. Singhvi suggested that speakers might stric- 
tly confine themselves to the consideration of the remedies to be recom- 
mended. He drew attention to the various alternative remedies already 
su^sted during the course of the proreedings of the earlier sessions and 
proposed in the papers submitted. Mr. M. C, Setalvad said that for the 
discussions in this session it might as well be assumed that the judgment 
of the majority in the Golak Jtaih case is the law of the land and we 
should, therefore, confine attention to the remedies. 

The remedies suggested so far, he said, fell broadly in two broad cate- 
gories; the one that the Constitution, and especially article 368 should in 
some way be amended; and second, that some restriction should be placed 
on the Supreme Court as to the manner in which it could turn down a 
constitutional amendment. This restriction may take the form of requiring 
a special majority. The suggestion tbata constituent assembly be convoked 
for amending the fundamental rights as suggested in one of the opinions 
delivered for the majority was very exhaustively discussed. It was pointed 
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o»it 1;\- many speakers that uliat could not lie done by ParJ lament by a two* 
thirds majority could hardly be conceived to be within the powen 
of a constituent assembly convoked by the same Parliament. The 
law made by a constituent assembly convoked under article 248 will be 
subject to tbe provisions of Part III of the Constitution in the same man- 
ner and to the same extent as any other law passed by Parliament. The 
constituent assembly will pass such a lasv only by a simple majority 
whcre.as an amendment under article 3G8 is in.adc by a m.ijority of not 
less than two-thirds of the Members of Parliament present and voting. It 
vas also pointed out that the very nature of a constituent assembly does 
not derive its authority from any legislature or law or Constitution. By 
this veiy definition it is a body which can pass and enforce a Constitution. 
No body of persons wliclher elected or otherwise which is in a position to 
prepare and enforce a connltuiion will be a constituent assembly. 

The consensus of opinion on the svholc was clearly against the 
advisability or legal soundness of a constituent assembly being convoked 
as suggested in one of the majority opinions. Tlie other suggestion dis- 
cussed at great length was as to the amendment of article 368ofthe 
Constitution. Suggestions under this head took many forms. According 
to one, article 3G8 should be so amended as to entrench the fundamental 
right as suggested by Chief Justice G.sjcndragadkar in iSm|A’/case. 
Others took the line that, as proposed by Mr. Nath Pai in Parliament, 
article 36D should clearly provide that any pan of the Constitution can 
be amended. This suggestion claimed Uic merit of meeting the difficulty 

created by the majority viesv in the Gelak ,\'a!h cn%t that ariiele 368 laid 
down only the procedure for amendment. A slight modification of this 
was stiggested by another participant who would state tJie power of 
amendment in article 368 but not so prominently as suggested by Mf- 
Nath Pai. According to this view article 3G8 should have a clause like 
the corresponding provision in the Irish Constitution. That is to say “any 
provision ot this Constitution may be amended in accordance with the 
procedure laid down hereafter,” After a good deal of discussion die con- 
sensus ofopinion seemed to be that as long as the majority opinion in 
CoSok^alh/ case stands any attempt to introduce in article 368 the 
power to amend Part III of the Constitution will fall foul of the 
holding of the majority of the Supreme Court ; and it will make no difie- 
rcnce whether this attempt is made cither by directly providing that 
Part III is amendable or by amending the text of article 360 in a l«s 
direct manner. 

One suggestion was that the majority decuion in Uie 
case need not cause any gieat panic and we should give time to the 
Supreme Court itself to change it. It was suggested that the majoriO' 
opinion was a result possibly of a difficult compromise amongst the judg« 
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«ho subscribed to the opinion and itis verj’ JikeJy that had die authors 
of the majority opinion pressed the point further and insisted upon 
declaring the seventeenth amendment unconstitutional, some of their 
concurring colleagues, however, would have dropped behind. The best 
policy, therefore, would be to wait atid give the Supreme Court the 
opportunity of further considering their opinion. At least we could wait 
until the Supreme Court actually turned down the amendment of Part 
III of the Constitution. 

Meanwhile, Parliament could express its disagreement with the holding 
of the Supreme Court not by passing an amendment svhich will be liable 
to be struck down by the Supreme Court but by passing resolutions reaffir- 
mingthath had the power under article 36S as it standi to amend 
any part of the Constitution including Part 111. 

The suggestion that amendment of the Constitution may be effected 
by referendum was discussed at length. One objection pointed out to 
this procedure was that there was no authority for holding a referendum 
under the Constitution as it c.xists. Many other dilBculties were pointed 
out in connection with holding a referendum like the vastness ofthe 
electorate comprising nearly 230 million voters’aiid the expenses involved. 
The suggestion that the legal difficulty may be overcome by the analogy 
of the opinion poll held in Goa was mooted. It was pointed out, however, 
that the opinion poll in Goa svas a different matter both as to legality and 
magnitude. The consensus of the participants, therefore, was against 
holding a referendum. 

It was suggested that the Supreme Court may be asked to express 
its opinion once again on the question of the power of amending funda- 
mental rights by virtue of the provisions of article 368, A number of 
ways were suggested as to how this question is to be taken to the Supreme 
Court. One suggestion was that the President should make a reference 
to the Court under article 143. It was pointed out, however, that the 
Supreme Court »vas not bound to give its opinion under article 143 and 
this would present an additional difficulty besides the one already existing 
that a majority of the judges of the Supreme Court have only very recently 
decided that the power does not exbt under article 368. Another suggestion 
svas that a test case might be taken before the Court for the purpose. It 
was suggested that Parliament should actually amend the fundamental 
rights so that the case could go before the Court. Yet another suggestion 
was that the Supreme Court should be requested to show ways as to hotv 
the power of amending fundamental rights which the Constituent Assembly 
always felt was conferred under article 368 should be restored in view of 
the recent decision. 
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It was, however, pointed out that all these suggestions would 
amount to asking the Supreme Court to consider a decision within less 
than a year of its making the pronouncement and it was very unlikely 
that the Supreme Court will change its opinion so soon. 

Advisory opinions would be under a further disadvantage that 
they could not overrule a decision pronounced in a contested case by the 
Supreme Court. No clear cut opinion seemed to emerge on the question 
of referring the matter once again to the Supreme Court cither under 
article 143 or any of the other devises suggested. 

Some stiggestions as to changes in regard to the Supreme Court 
itself were also discussed. One suggested that a special majority should be 
required in the Supreme Court for turning out an amendment of the 
Constitution. Another suggestion was tiiat all the Judges of the Supreme 
Court must always sit in constitutional cases. Yet another suggestion was 
that a separate Bench of the Constitution larger than the present Constitu- 
tion Bench should permanently be entrusted with the work of constitutio- 
nal interpretation. 

The suggestion was even made that the number ofjudges ofthe 
Supreme Court should be increased toitsoptimum level of 14, None of 
these suggestions were however sunicicntly favoured. 

R. C. S. Sarkar: We have had this discussion for the last three 
days. On the first day we had a general discussion about the issues in- 
volved in Golak path’s case. In the second session, W'c discussed the 
question ofthe quality and content of constitutional amendments. The 
idea was to find out how far Parliament had exercised its power in the 
past, and whether it can be entrusted with the power of amending funda- 
mental rights in future. With that end in view, the quality and content 
of the constitutional amendments was discussed. 

The next discussion was the scope ofjudicial review in regard to 
constitutional amendments with reference to the doctrines of ftarr 
and prospective over-tuling. 

Lastly, this morning we discussed the question of the remedies that 
we can suggest. I will takeitfor granted Uiat amendment offundamcn- 
tal rights might be a necessity and lias to be undertaken. I also take it 
as a fact that Golak Jialh’s case is there. Assuming these two 
things, we have to find some solution to the question. 

On the one hand, there has been a school of thought which believes 
in masterly inactivity. They think that vw: should not take any steps at 
present and keep quiet and the Supreme Court will change its decision 
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in due course. There is good deal offeree in that. But it is perhaps not 
quite easy to wait for a long time. It is perhaps necessary to take some 
active steps in regard to this matter. 

You have heard tlie rapporteurs just now. The various suggestions 
which have been made and the active steps that we might take, either 
^vilh regard to the convening of a constituent assembly or with regard to 
a referendum or referring the matter to the Supreme Court for its advi- 
sory opinion. .All these matters have been considered. 

I would put only one suggestion: we should undertake some 
amendment of the Constitution, e\-cn for a strategic purpose to bring the 
matter before the Supreme Court. I am glad that Mr. Xath Pai b here. 
He lias introduced a bill which has been referred to a Joint Committee. 
With the objects of the bill, I agree but with the modus cptrcmdi I have 
doubts whether this bill would serve the necessary purpose. Because in the 
first place, it appears to me, it looks like a unilateral declaration by 
Parliament that it has the power to amend fundamental rights. That 
might bring Pariiament into direct conflict with the Supreme Court, 
and that is a thing which we should try to avoid, if we can. The same 
object perhaps can be achieved in a better way by amending article 360. 

My suggestions are that article 368 should be amended with two 
objectives in view. In the first place some restrictions should be put on the 
power of Parliament in making amendments to fundamental rights. In 
other words, we should make a provision that in order that fundamental 
rights might be amended, ratification by the States srauld be necessary. 
If we amend the proviso to article 368 by putting Part III therein, then, 
having regard to the composition of the present Parliament and the 
various State legislatures, it would not be an easy task to bring about 
any amendment of fundamental rights unless the whole country wants 
it. Therefore, this will be a sufficient safeguard. But that by itself will not 
solve the problem created by Gotak JCath's case. 

For tliat particular purpose, I shall first make a suggestion that 
there should be a clear provision in article 368 that when Parliament is 
exercising powers under article 368, it should function as a constituent body 
and not in its ordinary law-making capacity. What 1 want to say is this: 
that the basis of Golak J^atKs Judgment is tliat Parliament amends the Cons- 
titution in exercise of its legislative powers, therefore, it is hit by article 
13(2}; and a suggestion has been thrown out that if there is a constituent 
assembly, this difficulty svill not arise. Tliercfore, following the suggestion 
of the Supreme Court, 1 would say that this provision might also be 
inserted in article 368. I am not going to say that this is fool proof, but 
this might help in toning down the conflict betsveen the Supreme Court 
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It was, however, pointed out that all these suggestions would 
amount to asking the Supreme Court to consider a decision within less 
than a year of its making the pronouncement and it was very unlikely 
that the Supreme Court will change its opinion so soon. 

Advisory opinions w'ould be under a further disadvantage that 
they could not overrule a decision pronounced in a contested case by the 
Supreme Court. No clear cut opinion seemed to emerge on the question 
of referring the matter once again to the Supreme Court cither under 
article 143 or any of the other devises suggested. 

Some suggestions as to changes in regard to the Supreme Court 
itself were also discussed. One suggested that a special majority should be 
required in the Supreme Court for turning out an amendment of the 
Constitution. Another suggestion was tliat all the judges of the Supreme 
Court must always sit in constitutional cases. Yet another suggestion was 
that a separate Bench of the Constitution larger than the present Constitu- 
tion Bench should permanently be entrusted with the work of constitutio- 
nal interpretation. 

The suggestion was even made tliat the number of judges of the 
Supreme Court should be increased to its optimum level of 14. None of 
these suggestions were however sufficiently favoured. 

R. C. S. Sarkar: We have had this discussion for the last three 
days. On the first day we had a general discussion about the issues in- 
volved in Colak J'fath's case. In the second session, we discussed the 
question of the quality and content of constitutional amendments. The 
idea was to find out how far Parliament had exercised hs power in the 
past, and whether It can be entrusted with the power of amending funda- 
mental rights in future. With that end in view, the quality and content 
of the constitutional amendments was discussed. 

The next discussion was the scope of judicial review in regard to 
constitutional amendments with reference to the doctrines of rtorr 
and prospective over-ruling. 

Lastly, this morning wc discussed the question of the remedies that 
we can suggest. I will take it for granted that amendment of fundamen- 
tal rights might be a necessity and lias to be undertaken. I also take it 
as^ a fact that Golak path’s case is there. Assuming these two 
things, we have to find some solution to the question. 

On the one hand, there has been a school of thought which believes 
in masterly inactivity. They think that we should not take any steps at 
present and keep quiet and the Supreme Court will change its decision 
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%v,xs broviqht out by some si>eakers includinj mystlf. So far as it b a 
point of vicu' it couW be included. 

Another member: What the reports have convev cd is that there 
W’as a consensus on the fact that the constituent assembly can be 
convoted; that there was no consensus or support to the fact that the 
Constitution could be aroended by referenduis. Then the only thing 
remains, and my view is, that the majority of the members who spoke 
were of the view that the right to amend the Constitution vested in 
Parliament and Patliaraeat should exercise it. I think this is a positive 
aspect of today's debate which should be brought into it and not only the 
negative aspect. 

S, K. Das: If there are no more comments, I think it might be 
advisable and profitable to us if ifr. N'aih Pai mates remarks now as he 
xs’as not able to come earlier due to unavoidable reasons. SowithjTjur 
permission, I call upon Mr. Nath Pai to make his remarks on the subject 
of this Convention. 

Nath Pal: I have been a loser by not being able to come here 
earlier to take part in the deliberations, but I have one consolation that 
perhaps, unwittingly, unconsciously, and without complalmng I might 
have contributed by being absent. Those who disagreed with me might 
have been able to offer their criticism without feeling any inhibition or 
restraint, which would have operated in their mind had 1 been present 
here. I ssill say only one thing about my effort, in introducing the Amend* 
ment Bill. In the lucid summary, which was given in the comments, I 
could get the essence of what transpired at the learned discussions that 
took place here. 

In the first place my humble submission has been to the Lok Sabha 
and to those who have cared to listen to me, that I am not audacious, 
impertinent, arrogant or rude enough to seek to amend the Constitution- 
The Supreme Court has tried to amend the Constitution and I am 
trs-ing to restitute the Constitution as it svas given to us by those who 
framed it. By the judgment of February 27, 1967, the Constitution was 
unilaterally changed by one of the co-ordinating organs of the State of 
India, the Supreme Court, whose functions are well defined in the Con- 
stitution. My submission is that Parliament is supreme in the field of 
legislation and the Supreme Court is supreme in the field of interpretation. 

Then there is thcquestlon of a misconception ofsovcrcignta'. I have 
not claimed sovereignty for Parliament. Sovereignty is vested in the 
people of India. Parliament exerches it on behalf of the people of 
India. Sm« the times have changed, nodemocracy has directly exercised 
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and Parliament. I suggest, therefore, that article 3G8 should be amended 
on the basis suggested by me so that the causes of conflict may not arise 
between the Legislature and Judiciary. 

Comments on the Reports From the Floor 

A member This is a comment on Professor T. K. Tope’s report 
on the opening day of the session. Mr. Setalvad in his speech had made 
a point which to my mind is an important point. It is about the judgment 
of the Supreme Court. He said that the Supreme Coutt through the 
majority judges while holding under article 13(2) that Parliament cannot 
amend the Constitution for the purpose of taking away or abridging the 
fundamental rights gave the judgment prospective operation saving first, 
fourth and seventeenth amendments from being rendered unconstitutional, 
liy giving the judgment prospective operation, they have 'm fact legislated, 
because according to him, article 13(2) has not laid down that the 
Supreme Court may declare an Act prospectively void. So it is beyond 
the scope of article 13(2). In that way thejudges have legislated. 

Another member: I should think, Mr. Chairman, that the 
reports are fairly all right. But taking an impersonal view, I may say 
that certain points were not brought out therein. In Professor V. K. N. 
Menon’s report, so many points have been covered. One more probably 
might get itself attracted and that is the content of fundamental rights 

as a sort of protection to the minorities, as a guarantee, can be worked 

out, and the rights can still be brought to the restrictive clauses. 

There svas one more suggestion that a better drafting could easily 
avoid an amendment of the Constitution and bring it within the 
operations of the resUictivc clauses. This might probably be included in 
the report. 

Then in respect of Dr. C. B. Agarwala’s report, the only thing I 
wanted to raennon was that he stated that th«c was a consensus that the 
fundamental rights are amendable. I do not know whether it could be 
said. Although there was a fair number of persons who were advocating 
that view, I would not call it a consensus because opinion thereon was 
divided. 

Then as regards Professor P. K. Tripathi’s report, all that I have 
to say IS, It has been fairly long, but it might have included the point 

that was raised that a constituent assembly can be convoked under the 

powers vested under article 248 of the Constitution. The matter was 

mentioned and a suggested referendum hy an addition of article 368(A) 
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Finally, people are worried tliat if Parliament is given this power, 
the sovereignty, Parliament may negative the fundamental rights. They 
say that a wrong type of majority may come and curtail the rights and, 
therefore, a referendum should be held in this regard. I think history is 
being colossally neglected. This b not the forum to talk politically or 
from a historical perspective. Once you have got such a kind of atmos- 
phere in the country, which makes possible the advent of a totalitarian 
regime, then a Constitution docs not give the rights at all. We know 
that in totalitarian countries also referendums are held. Once having 
seen that the basic sanction of democracy, the will of the people, was 
destroyed, then Hitler could get a 97 per cent votes in a referendum and in 
some other countries, 99 per cent votes hat'e been got in referendums. I 
submit, he who wants to have liberty must put his trust in democracy. 
There is no democracy without liberty and no liberty without an infinite 
faith in the people. This Itabit of people treating people that we know 
better is a dangerous one and I do not subscribe to it. 

Before I conclude, I would quote here another great man, JefTcrson 
tvho, 1 think, perhaps, will be shining before genentions of democrats 
as a model. ^Vhat has he to say on this subject which touches upon my 
submission that sovereignty of the country is vested in our people, in the 
parliamentarians that we arc. Ours is a transitory law. \Ve are to 
exercise it as trustees on their behalf. Governments are republican only in 
proportion they embody the will of people. It is an axiom in my mind 
that our liberty can never be safe but in the hands of the people them- 
selves. I know of no safe depository of the ultimate powers of society but 
the people themselves. 

In my humble effort, I have tried to sec that this liberty, this sover- 
eignty, svhich belongs to the people of India, which is being taken a^vay 
under the garb of interpretations, is restituted to them. 1 do not want the 
Supreme Court to become third legislative chamber, as somebody said; 
and I would not suggest an amendment of the Constitution requiring a 
two-third majority of the Supreme Cotirt in adjudicating constitutional 
issues. I would not try to amend the Constitution for this purpose. I 
would continue to submit myself. People ask me, what would happen 
if your amendment is struck down by the Supreme Court. I will benv 
down to that authority. I am not guilty of what I am being accused 
of, wanting to interfere with the independence of the judiciary. If my 
proposed amendment to the Constitution is struck down, I will find another 
way, but always within this framework that the functions of interpretation 
is that of the judiciary and to legislate Is mine as a member of Parliament. 

I hope this is what we arc trying to do and this, perhaps, will be seen in 
the perspective whether the effort succeeds or not. 
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that sovereignty. It was only in the times of Athens that sovereignty was 
directly exercised by the people- But »nce that time the sovereignty 
has been exercised on behalf of the people by Parliament. That 

sovereignty today has been curtailed. It is not the right of Parliament 

which GoM .Yalh'j case fries to take away. My submission— with my 
unimpeachable and unique respect for the authority and the independence 
and the status of the Supreme Coort—b that the Supreme Court had gone 
beyond its field of legitimate interpretation and assumed to itself the role 
which is not its legitimate role, tliat of making the Constitution. The 
basis of my submission is that the Supreme Court tells us that the previous 
two cases were wrongly decided by it and fay a narrow majority ofone, 
wants us to understand that somehow the new judgment is invested with 
infallibility. I am afraid I do not concede thb rote to the Supreme Court, 
I do not subscribe to the doctrine which is not adumbrated so clearly, but 
which is implicit in the judgment, the doctrine of judicial infallibility, and 
the doctrine of sovereignty. 

Here, so far as the Supreme Court should not try to legislate, may I 
humbly quote a great pragmatic thinker, respected in the world of law, 
Francis Bacon, svho in his ‘Dt Ausomnlit' had this to say: 

When a judge transgresses the letter of the law he takes upon him- 
self the function which is not his. He tries to become the law 
maker. 

In our time, Brandels has put it thus: 

An exercise of the powers of a super-legislature is not the perfor- 
mance of the constitutional functions of judicial review. 

This is ail that I have to submit regarding the legitimate fimclion of 
the Supreme Court. The second thing is about judicial infallibility. 
Here again I would not like to impose my views on you, but would quote 
what some one else has said: 

Human judgment is fallacious. And I think, great as the judges 
are, I may humbly submit that their judgments are likely to be 
fallible too. 

Now I will turn to the most important question, the question of the 
sovereignty of the people of India. It was one of the great judges, and, 
therefore, a luminary of all of us. Justice Holmes of the Supreme Court 
of the United States, who said that a Constitution is not what the judges 
will say it is but basically what the people want it to be. I subscribe to 
this view. 
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During the discussion a distinction lias been drawn between the law 
binding on all other courts in India and the law of the land. The distinc- 
tion, if I may put it pithily, is this: the law of the land will bind even 
the Supreme Court, but the law which the Supreme Court declares will 
bind other courts and does not bind the Supreme Court for the simple 
reason that in another article the Constitution says that the Supreme Court 
may review its own judgment. So we muststart from the position that even 
though the majority is a slender majority of one, the interpretation which 
the Supreme Court has put on the relevant articles of the Constitution 
relating to the taking away or abridgement of fundamental rights in Part 
III of the Constitution is the law declared by the Supreme Court and it 
holds tiic field unless the decision is reconsidered by the Supreme Court, 
or we find other means of taking away the effect of that decision. 

The first question which has been discussed is the quality and 
content of fundamental rights, and jou have heard from the rapporteurs 
a summary of that discussion. Without going into minor details, one can 
say that there is a difference in basic approach with regard to that 
question. One approach is that these fundamental rights were reserved 
to the people, the sovereign people, and they cannot be tampered with 
by Parliament. This theory of resers'ation of certain rights by the people 
starts from the days of Rousseau, the days of the theory of Social 
Contract, and there has been a good deal of discussion of the theory since 
then, Wy osvn feeling is that very fesv people now believe in the theory 
that the State originated in a contract, in which people retained some 
rights and parted with others In favour of the State. Be that as it may, 
that is one view which has been expressed very forcefully by one of the 
participants of this Convention, if I remember aright, in the discussions 
which took place and he said that these rights have been reserved and 
It is not open to Parliament to deal with them in any way. Right or 
wrong that is one view expressed; and I think that Chief Justice Sufaba 
Rao in the majority judgment has said that this reservation is expressed 
by article 13(2) of the Constitution. 

The other view is that fundamental rights like other constitutional 
rights are capable of amendment, and article 13(2) merely draws 
affentiojj fo the disrincrion between the exercise of consfifi/enf power 
and the exercise of legislative power; and in a IVelfarc State even 
fundamental rights may undergo change, particularly when they embrace 
a large number of rights all of which do not bear the same character. 

These are the two competing vietvs and in-between these competing 
views, there are numerous ramifications about which also there has been 
some difference of opinion. 
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S, K. Das ; My first duty, and a very pleasant one, is to thank the 
sponsors of this Convention for the signal public service that they have 
clone. 1 tiunk them particularly for three things. Firstly, they have 
focussed attention of the public to the problem svhich lias arisen bv 
reason of the decision of the Supreme Court and the questions involsed 
in that problem. Secondly, they have so arranged it that a widespread 
spectrum of views he reflected on the questions involved. Thirdly, they have 
arranged for a discussion of the various solutions suggested for solving the 
problem. 

I have no doubt in my mind that the comments and the views 
expressed by the participants and by the members of the presidium 
panel when gathered together, will be a very useful guide for the cry- 
stallisation of public opinion on this very important constitutional ques- 
tion, a question Mhich really Involved the nation as a whole. I venture to 
think that it will be useful also to members of the profession who, day in 
and dav out, have to wrestle with these problems, and I not only 
venture, but hope that the discussion which has taken place during the 
three days of this Convention, will be helpful to those who liavc the 
dilTicult privilege of pronouncing on the laws of the land. I take it that 
those of you who are present here, agree with these views. The reports pf 
the rapporteurs when they are edited, will, I understand, be circulated 
to the proper quarters, including the Joint Committee of Parliament 
which will be considering Mr. Nath Pal’s Bill and I hope that the 
members of the Joint Committee will find the discussion in this Conven- 
tion useful. 

I thank the participants and I also thank those who did not 
participate but listened to the views expressed during the discussion. 

Before I proceed to make further observations, I would like to 
refer the last speaker (Mr. Nath Pai) with regard to some of his obser- 
vations. Mr. Nath Pai has very rightly said tliat judges are not infallible. 
1 ivould only add a rider that Parliamentarians are also not infallible. 
It may not be necessary to go as far back as Francis Bacon to make the 
point that judges must work within the limited sphere given to them by 
the Constitution. It is indeed true that all men may err, and I am glad 
to note Mr. Nath Pai has such implict faith in the people and it is a right 
thing for a democrat to have that faith. It is well to remember, however, 
that the people in whom he has such faith gave unto themselves a 
Constitution in which they said that there must be a body to interpret 
the Constitution and that body happens 'To be the Supreme Court of 
India. And the people further said in article 141 that a law declared b) 
the Supreme Court will be the law binding on all courts in India. 
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a mlsconccplion. A lot has been said about a rcrcrcncc to the Supreme 
Court under article 143 of the Constitution. Now, if you see article 143 
of the Constitution, you will sec that the President can make a reference 
when there is a dispute about a question of fact or a question of law, or 
a dispute about a question of fact or|i question of law is likely to arise. 
You cannot make a reference to the Supreme Court, as was suggested 
by one of the participants, saying ‘‘please tell us how to restore the 
authority to Parliament, an authority which we all assumed lay in Parlia- 
ment.” If such a reference were made to the Supreme Court, the Supreme 
Court will no doubt refuse to give its opinion. This was pointed out 
during the discussion. 

Similarly, there svas a suggestion that sve might make a reference 
under article 143 of the Constitution asking the Supreme Court to re- 
consider the decision in Ge/elr .Vert’s case. That again is not permissible. 
The Supreme Court, in its advisory jurisdiction, cannot over-rule a ded- 
sion gh-en In a case by the full Court. When I made a rercrence to article 
143 of the Constitution, I made a reference in a completely different 
context. I said that there was a suggestion made by some of the judges 
in Golal; A'etA’s case that Parliament can under article 248 read with 
residuary item 97 of List I call a constituent body and that constituent 
body can then change die Constitution. I pointed out, and it was pointed 
out by several speakers during the discussion, that this suggestion was 
made by some of the judges on only a tentative basis. On this suggestion, 
if it is to be worked out, if it is to be followed, we must have first a clear 
opinion of the Supreme Court on a reference made under article 143 
whether this suggestion can be acted upon without legal impediments. 
There may be several legal impediments. I need not repeat them. Some 
have pointed out how can a constituted body create a constituent body; 
how can a non-sovereign body create a sovereign body; and the constituent 
body can change the entire constitution if it so likes. 

Then there is another very important point svhich I do not think 
figured in the discussion. Article 248 says, you can legislate under the 
residuary item in respect of a matter In which you have exclusive jurisdic- 
tion. The svord “exclusive” occurs in article 248. If you go to article 368 
you will see that in the matter of amendment, some part of it, the part 
referred to by the proviso, is not the exclusive jurisdiction of Parliament. 
You have to bring in one-half of the Slate legislatures. So these are the 
difficulties of Parliament creating n constituent body and then asking the 
constituent body whether the fundamental rights can be changed or not. 
This suggestion brbtlcs with so many legal difficulties that unless those 
legal difficulties are cleared by an o^nnion of the Supreme Court, this 
suggestion should not be acted upon. 
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I do not take It that ihe inientioa of this Convention was to reach 
a unanimous decision or even a majority decision on any one of the 
points discussed. The Convention was intended to focus attention on all 
these problems, and allow people to express their views freely. So, 
perhaps there was no consensus. I am saying this open to correction, 
Perhaps, there was no consensus in the sense of unanimity, or near 
unanimity on any of the questions discussed. But still a very useful 
purpose has been served by allotving people to express views on these 
questions, so that those on whom will fall the responsibility of initiating 
the steps, if any steps be necessary, to solve the problem, will get 
necessary help from the publication of the views' which have been 
expressed in this Convention. 

I take it, Dr. Singhvi, that (hat was the main purpose of this 
Convention. So it is not necessary for us to emphasize unanimity or near 
unanimity, and if any of (he rapporteurs have said that there was a 
consensus on any particular point, perhaps they will consider whether 
the word ‘'consensui” is really appropriate. Perhaps if there was a 
consensus in the sense of near unanimity it was on the question of judicial 
review, meaning thereby only that the Supreme Court has the right of 
judicial review, but that right should not be so interpreted as to make the 
Supreme Court the sovereign authority to amend the Constitution itself. 
This is an aspect, which Mr. Nath Pai has pointed out. So far I 
remember it was one of the dissenting judgments of Justice Brandcis in 
which he said that to exercise such a power would be to arrogate to 
itself the power of a super-legislature. That, 1 think, is a legitimate 
criticism, and speaking for myself this doctrine of prospcctiv’c overruling 
which the Supreme Court has accepted and adopted for this country 
really amounts to this. It would really mean that they arc incorporating 
another proviso to sub-clausc (2) of article 13, and that proviso is to the 
effect that “Notwithstanding anything contained in sub-clausc (2), the law 
so enacted shall not be void except for the future, if the majority of the 
Supreme Court so decides.” This, I think is a criticism of substance. 
It really amounts to legislation or amendment of the Constitution. 

I once had the privilege of being a member of the Supreme Court 
and all my life has been devoted to the administration ofjustice and I 

should be the last person to be disrespectful to the Supreme Court. 

But I do submit that justice is not a cloistered virtue, and if a judgment 

appears WTorig in principle, on a question which so vitally affects the 
nation, there is nothing disrespectful in expressing a different view. This 
is not derogatory of the Supreme Court. 

I will make a few observations on some of the other points which 
have been discussed during the Convention. Here I should like to remove 
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liesitation in rending the veil as it were, on your amendments and find- 
ing out what in substance those amendments are. If in substance those 
amendments are that rights which have been reserved to the people, and 
which cannot be dealt with by Parliament, if that view stands, then 
however ingenious the amendments may be — and your ingenuity can go 
very far indeed — the Supreme Court will strike down the amendments 
unless— and this is a very big 'unless* — the SuprcTnc Court goes back on 
its earlier decision. In other w-ords, the crux of (he whole matter is a 
rccomideratlon .Veto’s ease. 

One suggestion made was — and (his I think is an important sugges- 
tion — to so amend article 368 as to try to %»in over some of the hesitant 
people who do not like to tamper lightly with these fundamental rights. 
And how to \s-if\ over — I am using a very innocent word — the hesitant? 
Gan we win over these people by putting in an amendment which would 
show that the fundamental rights arc also in tlic entrenched portion of 
article 360? Mr. Nath Pai has not done that. His Bill docs not do that. 

Now, one of the participants, 1 think, raised some anomalies with 
reg.ird to the amendment of article 368. The whole of the amendments 
have been dealt with in a very recent book on “Constitutional Law of 
India" by the Advocate General of Maharashtra, Mr. H. M. Seervai. It 
IS a recent book published about a month ago. Four of the anomalies 
referred to have been dealt with there. But I have no time to go into 
that, 

All tliac I say is that if you m.ike fundamental rights entrenched 
in the Constitution in the sense that you cannot lightly tamper with them, 
that means you can only tamper with them if there is a two-thirds 
majority of each house of Parliament, and one-half of the State legis- 
latures. The political scene today at the Centre, as also in the States, 
Is such — I am not a politician, I have no insight into politics, and Mr. 
Nath Pai and other Parliamentarians present here will excuse me, if I am 
saying something which is politically not correct — that unless you can carry 
with you two-thirds majority In Parliament and one half of the States as 
required by the proviso to article 368 you cannot even amend article 368. 
One of the aims should be to make the amendment in such a way that it 
cariiw the goodwill and support of a large majority of the representatives 
of the people in Parliament as well as in the State legislatures. So this 
is a matter which is well tvortb considering. 

One suggestion made was to take away the requirement of assent 
of the President from article 368. Sp^ldng for myself I should not like to 
leave out the President from sucb an important piece of legislation. I am 
calling it legislation, even though it is a constitutional amendment. I 
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Having rnmnvnd thi! mi.conceptioD, 1 Dow rapidly pranced 10 male 
my observations on some of the remedies suggested. 

The suggestion of referendom, in my personal opinion, is nol 
practicable bcLuse Erst of aline have to malre a law 
.hem 97 If a referendum is made thereunder, the anssver m.ay be, yes, 
fundamental rights can be amended.’ But then you have to h”””" 
body to make a law ineorporatlng the result of that referendum. And as 
sennas Parlbment makes the law the same dMiculty would arise. I think 
this was also pointed out by one of the participants in the discussion. 


L. M. Singhvi: Mr. Govinda Mcnon. 

S. K. Das; 1 think Mr. Gac also mentioned this, perhaps. 

Now referendum and constituent body, if these two go, there 
remain only three suggestions: 

One is wail for a suitable occasion when the Supreme Court, itself 
reconsiders Golak path's decision. I think one of the commentators today 
has characterized this as ‘m.aslcrly inactivity* ; 1 do not know whethen 
is masterly or not but the trouble is tliat the identical question niust 
arise in another case before the Supreme Court would reconsider tt- ^ ® 
Supreme Court will not go out of its way to reconsider the decision 
unless an identical question arises in another case. W'hether such a case 
is pending now in the Supreme Court or not, I have no knowledge. 

Another suggestion is ; why not file an application for review to the 
Supreme Court to ask it to reconsider its decision. Now, you know i lat 
applications for review are dealt with a certain amount, or shall I say, a 
great deal of hesitation and caution. And a mere application for review, 
when a decision has been given by the full court, may not serve any 
practical purpose. 

Then the third suggestion Is to amend article 368 or other 
if necessary and as soon as those amendments are made, the matter ' 
be taken to the Supreme Court undoubtedly by one or other of the part’** 
and then the Supreme Court will ba\x an opportunity of rcconsi enn^ 
its decision. In this case the shape of the amendment is a very itnpo^ 
question and as to this various su^cstions have been made. I thi 
of the participants gave a detailed consideration to this 
suggested various amendments. But briefly, I think the Mims^'^ 
Law, Mr. Govinda Mcnon, also suggested an amendment in two parts. 

Now, gentlemen, however ingenious you may be in drafiinS 
amendments, please remember that the Supreme Court will 



CONCLUDING SESSION 


373 


repealed but had not been used for some time and also got pouers from 
the Congress to Introduce certain l^islatlon which would remedy this 
kind of affairs and that legislation was known as the New Deal Legisla- 
tion. Between 1934 and 1936 the U. S. Supreme Court invalidated a 
large part of that legislation. There was a great hulla-balloo about it. 
Then President Roosevelt was re-elected in 1936 and he carried with him 
all the States except tu-o States. And then he sent a State of the Union 
Message to Congress and suggested to the Congress a reorganisation of 
the judicial organ of the Federal Government. It was his suggestion that 
for each judge who had attained the age of 70, he would appoint an 
additional judge and he wanted the Congress to give him the necessary 
powers to appoint an additional judge. This was what lie did. The 
Supreme Court had then heard a case in conference. It tvas knotvn as 
the Parriifi case. In Mirch 1937 the PamsA case was decided upholding 
minimum wage legislation by 5 to 4. The ^Vagner Labour Relations 
Act was decided later on by 5 to 4. The Social Security Act was decided 
by 5 to 4, again by a single majority. And in June 1937 one of the judges 
retired and President Roosevelt appointed another judge in his place. 
Thereafter the Congress rejected the President’s plan of the reorganization 
oftlie judiciary of the Federal Government. Tlicn, by that time, the 
battle bad been won and American writers who have dealt with the 
American Constitution have said that President Roosevelt lost the battle 
but won the svar. 

Tliat is a situation ivhich, I s.iy with all the earnestness I command, 
should not be created in th'is country. Weshould not create a conflict 
of that kind in our country; and, if possible, \se should work in 
harmony. 

And this is one of the aspects which 1 think Jatvaharlal Nehru 
had in mind tvhen he made a very noteworthy speech. He said, when 
a constitutional deadlock appears, what should we do? And this is 
what he said. One is the method of change in the Constitulion. 
The other is what we have seen in great countries across the seas, that 
the executive which is the appointing authority of the judiciary begins to 
appoint judges ofits own liking for getting de<:ijions In its lavour. He 
used very mild language, and said, “It is not a very good method”. I 
humbly say that we should not create this kind of tension and conflict, if 
we can avoid it. 

I have made ray observations on the remedies suggested and I 
conclude by making an appeal. I am making this appeal particularly 
as Mr. Natii Pai is here: Can we take this question out of party politics? 

Is this not a national question? Cannot it be solved in a national way? 
Cannot there be an all-parties conference where this matter can be dis- 
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think the idee of leavinj out the Pte.ident teas 10 bring out the di.tlnction 

between the exercise of power of ordinary legislation and the eonsl.luent 

power. But once you give that power under article 3G8 to amend, and 
Le yon entrench the fundantental tights, the constituent power is Uiere. 

Why mke away the President from the process of conslillitional amend- 
ment? It would not look well and it would create a very bad precedent. 


\Ve mxjst also remember that to create a conflict between Tarliament 
and the Supreme Court will not be good for the nation. It has been 
stated by judges of the Supreme Court, tlial each State must 

do its duty in its own sphere and there is no question of infatlibility, there 
is no question of any contest, there is no question of any opposition to 
one another too. That is a very salutary point of view winch must be 
kept in mind. 

I now go back to another suggestion about the enlargement of the 
Supreme Court, I tliink the suggestion was tn.idc to enlarge the number 
of the Dench of the Supreme Court, and also to make decisions on con- 
stitutional questions either unanimously or by two-thirds majority. 

Noss I take up the second point fust. If you by law say in the 
Constitution that a decision on a constitutional question ® 

unanimous, or by a two-thirds majority, what happens when thcju|« 
are not unanimous’ NS'ill no decision be given? Suppose there are nine 
judges. Two-thirds m.ajority will meet at 6 to 3. Suppose the decision 
is taken by 3 to 4 . What will liappcn? How will the decision be ghen 
So these things will have to be worked out a little more carefully an u® 
must make a distinction between permanently enlarging the Supreme 
Court and getting ad hat judges for constitutional cases. I made a sugg« 
tion that when a certificate is given by tlic Attorney General that m 
cases of grave constitutional importance, whether we could have some 
adhot judges. But it will require a change of article 127, 1 * ij' - 
These arc the suggestions which require a little more careful consideration 
than wc were able to give svithin the tlirec days before us. 

I-now have more or less finished except about enlarging the number 

of the judges. This brings to my mind what happened in America a ou 

the New Deal judges. Actually what liappcned was this. I 
facts and the circumstances tliat were present in America. I 
time in ^Lirch 1933, Roosevelt was inaugurated President. On tic ^ 
before he was inaugurated as President, 1 think in 28 States banks 
suspended their operations, or had restricted their operations and t^^_^ 
were no banking transactions, and as one American author has 
“gold disappc.ated like water in sand and all business ® 

still*'. President Roosevelt resorted to some laws svhich had no 
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for the \'olumlnoia documentation which they produced and which has 
been a source of great hdp to us in our deliberations. 

■Hianis have been expressed already on ray behalf by Dr, Agan^-aia 
to the India International Centre. It is just as srell, bcouse we thought 
we should be prmleged to cooperate with the Institute of Constitutional 
and Parliamentary Studies as well as the other bodies in organizing this 
all India Convention in a matter of very great iinportaacc in this 
country'. 

^\’hen I spote to Dr. Singhvi about four or five months ago, I 
think probably some time in April, I told him that we should be 
prepared fully to cooperate with his institution. As a matter of fact 
we were ourscltes planning a seminar of thi type. But it was just as well 
tliat, in a matter like this, centra! leading Associations of Delhi had 
agreed to cooperate. For such bodi« as you know, s»erc the cosponsors 
of the Ssraioar. It is our tegret that Mr. Puishottam Trikumdas, on behalf 
ofthe Commission of Jurists which he represents, eould not bepresent 
and participate in the discussion onaccount ofhis illness. Wehadsrith 
us the representatives from the other ^Usociations and we are very happy 
that thej* hate not only participated in the preliminary arrangements but 
took an acthe interest is the discussion. 

I need hatdly thank the geatleiaen of the Press. The%* hare been, I 
tlunk on the tshole fairly reasonable and good friends. I am glad that they 
ate also here tonight, because the diserrunation of the discussion at the 
concluding session will go far to bring the main concluston of the Seminar 
to the notice of the wider public. 

May I add that the object of the Cons'cnuoa was not to arrive at 
unanimitj' or even at any consensus. The search for consensus was not a 
game in which we wished to indulge. Thatsort of consenras-hantiag goes 
on elsewhere, particularly in the political fields. But here in ferums like 
this w*c only endeavour to offer opportunities to people of difierent viewa 
to get together and to engage in constructive intellectual encounters. 
From that point of view, I hopcall of you will agree that this Coas'cntioa 
has been svorthwhile, W'ewTrcnot here to present the people of this 
country or even a particular body, even Parliament or, indeed, anybody 
else, with a set of a g reed conclusions, or even a set of conclusions on 
which a majority have taken a riew against a minority. It wTiuld be 
wrong for bodies like our, and indeed in all iatellecrual forums such as I 
should like to see built up not only at this Centre but also dsewherr, to 
attempt to do that. .Anj how, that has been the policy in this Centre far 
the last few \Tais since I have been in charge of, and I hopethat policy 
is maintain^ even when I am not here. If unanimity results from cur 
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cussed and a way found how to solve the problem? A distinction should 
be drawn between the general power of amending, and amending a 
fundamental right when necessary. There are certain basic rights which 
should not really be tampered with except in the case of extreme urgenq-. 
There are such rights which ought not to be tampered with. 1 appeal 
that this is a matter which vitally affects everybody, it is the Constitution 
under which we live, it is the Constitution under which sve grow, it is the 
Constitution which embodies our future aspirations, our future hopes. 
This question should be raised above party politics, should be treated as 
a national problem and dealt with in a national iVtay. This is my appeal. 
A society grows, as Prof. Toynbee has pointed out, by challenge and 
response. This is a cliallcngc. A challenge presents ordeals and you go 
through these ordeals and the way you meet these ordeals is the measure 
of your greatness, is the measure of your manliness, is the measure of the 
nation’s might and strength. 

I appeal, as the spokesman— -Dr. SingUvi told me I should speak as 
the spokesmen of the Convention— to the nationhood of this great nation, 
to the people of this great nation, that please treat this question as a 
national question and solve it in a national way. 

D. L. Mazumdar: I am afraid that our planning for this con- 
cluding session has gone somewhat away. \Vc had hoped that it would 
be a short session. In (he event it lus been a pretty long one, as long as 
half of one of our regular sessions for the last two days. But I am sure 
most of you who were not present in these early sessions and did not 
take part in the discussions, arc glad that h has been so, because in the 
rapporteurs’ reports to this final session, as well as in the long speech of 
the Chairman, )ou have a conspectus of the discussions that took place. 
You may not have, therefore, missed very much, if you did not 
actually attend the Convention. I think that has been an unforeseen 
advantage of this somewhat legally concluding session. 

Having said this, ali that remains for me to say here, at the behest of 
Dr, Smghvi and ray colleagues on the Steering Committee, is to convey 
on your behalf and on behalf of the organisers of this Covention, our 
very grateful thanks to all the participants who took the trouble of 
coming over and taking part in this Convention, particularly to those who 
came from outside Delhi. It was not easy to come here at short notice— 
It IS never easy to get away from one’s normal business at short notice— 
and we arc, indeed, very grateful to them that they could make it con 
vement to spend some time with us. I am sure that all of you, as well as 
^e sponsoring bodies would like to convey our thanks to the Institute of 
Constitutional and Parliamentary Studies for the spadework that they 
did for the Convention, and in particular to the session staff of that body 
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for the voluminous documentation which they produced and which has 
been a source of great help to us in our deliberations. 

Thanks have been expressed already on my behalf by Dr. Aganvala 
to the India International Centre. It is just as svcll, because we thought 
we should be privileged to cooperate with the Institute of Constitutional 
and Parliamentary Studies aa well as the other bodies in organUing this 
all India Convention in a matter of very great importance in this 
countr>\ 

^Vhen I spoke to Dr. Singhvi about four or five months ago, I 
think probably some time in April, 1 told him that we should be 
prepared fully to cooperate with his institution. As a matter of fact 
we were ourselves planning a seminar of this tj’pe. But it was just as well 
tliat, in a matter tike this, central leading Associations of Delhi had 
agreed to cooperate. For such bodies as you knosv, svere the co*sponsors 
of the Seminar. It is our regret that Mr. Purshottam Trikumdas, on behalf 
of the Commission of Jurists which he represents, could not be present 
and participate in the discussion oo account of his illness. We had with 
us the representatives from the other Associations and we are very happy 
that they have not only participated in the preliminary arrangements but 
took an active interest in the discussion. 

I need hardly tliank the gentlemen of the Press. They have been, I 
think ou the svhole fairly reasonable and good friends. I am glad that they 
are also here tonight, because the dissemioatton of the discussion at the 
concluding session will go far to bring the main conclusion of the Seminar 
to the notice of the wider public. 

May I add (hat the object of (he Convention svas not to arrive at 
unanimity or even at any consensus. The search for consensus was not a 
game in which we wished to indulge. That sort of consensus-hunting goes 
on elsewhere, particularly in the political fields. But here in forums like 
this SVC only endeavour to oficr opportunities to people of difierent Wews 
to get together and to engage in constructive intellectual encoxmters. 
From that point of view, I hope all of you will agree that this O3ns'cntion 
has been worthwhile. We were not here to present the people of this 
country or even a particular body, even Parliament or, indeed, anybody 
else, with a set of agreed conclusions, or even a set of conclusions on 
which a majority have taken a vicsv against a minorif}'. It ivould be 
wrong for bodies like otir, and indeed in all intellectual fonims such as I 
should like to see built up not only at this Centre but also eJsetvhcre, to 
attempt to do that. Anyhow, that has been the policy in this Centre for 
the last few years since I have been in charge of, and I hope that policy 
is maintained even when I am not here. If unanimity results from our 
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cussed and a way found how to solve the problem? A distinction should 
be drawn between the general power of amending, and amending a 
fundamental right tvhen necessary. There are certain basic rights which 
should not really be tampered with except in the case of extreme urgenq-. 
There are such rights which ought not to be tampered with. I appeal 
that this is a matter which vitally affects everybody, it is the Constitution 
under \shich wc live, it is the Constitution under which we grow, it is the 
Constitution which embodies our future aspirations, our future hopes. 
This question should be raised above party politics, should be treated as 
a national problem and dealt with in a national way. This is my appeal. 
A society grows, as Prof. Toynbee has pointed out, by challenge and 
response. This is a challenge. A challenge presents ordeals and you go 
through these ordeals and the way you meet these ordeals is the measure 
of your greatness, is the measure of your manliness, is the measure of the 
nation’s might and strength. 

I appeal, as the spokesman— Dr. Sioghvi told me I should speak as 
the spokesmen of the Convention — to the nationhood of th'is great nation, 
to the people of this great nation, that please treat this question as a 
national question and solve it in a national way. 

D. L. Mazumdar: I am afraid that our planning for this con> 
eluding session has gone somewhat away. ^Vc had hoped that it would 
be a short session. In the event it has been a pretty long one, as long as 
half of one of our regular sessions for the last two days. But I am sure 
mostof)ou who were not present in these early sessions and did not 
take part in the discussions, arc glad that it has been so, because in the 
rapporteurs’ reports to this final session, as well as in the long speech of 
the Chairman, you have a conspectus of the discussions that took place. 
You may not have, therefore, missed very much, if you did not 
actually attend the Convention. I think that has been an unforeseen 
advantage of this somewhat legally concluding session. 

Having said this, all that remains for me to say here, at the behest of 
Dr. Singhvi and ray colleagues on the Steering Committee, is to com e) 
on your behalf and on behalf ofthe organisers of this Covention, our 
very grateful thanks to all the participants who took the trouble of 
coming over and taking part in this Convention, particularly to those who 
came from outside Delhi. It was not easy to come here at short notice— 
it is never easy to get away from one’s normal business at short notice 
and we are, indeed, very grateful to them that they could make it con 
venient to spend some time with us. I am sure that all of you, as svell as 
the sponsoring bodies would like to convey our thanks to the Institute o 
Constitutional and Parliamentary Studies for the spade svork tbatth^ 
did for the Convention, and in particular to the session staff of tliat b y 
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confabulations It is good. If this does not result, nothing is lost. It is for 
the otheis to profit by the trend of the discussions. Although there has 
been no unanimity in the ordinary sense of this word certain dominant 
thoughts were brought out and I am sure the people in authority who 
arc concerned with these matters will take note of this dominance. In 
this expectation we can perhaps feel happy at the thought that this 
Goni'enticn has been abundantly worth wliilc. Atjyhow, I do hope and 
trust that it has been not a waste of time for those of you who came 
from a distance to participate in this Convention. 



APPEXDIX I 


FREEDOMS IN FREE INDIA* 

K. Sobba Rao 

It i»Ay be said that while the Constitution enables the State to bring 
about all reasonable socio>cconomic reforms in an orderly way, it protects 
the fundamental freedoms of the people against both legislative and 
executive action. 

But during the last 17 ye.ir$, after the Constitution came into force, 
many of the freedoms were taken away or considerably abridged by exe- 
cutive action, judicial interpretation and legislative amendments. By 
e.\ectitive action in the year 1962, a proclamation was issued declaring 
that a grave emergertcy e.el$recl whereby the security of India was 
threatened by e.xternal aggression. This was issued immediately 
after the Chinese attacked India. The conditions for issuing the 
proclamations were certainly in existence in the year 19G2. But for one 
reason or the other, the proclamation w-as continued to be in force for 
more than 5 years.* Objectively looked at, it is not possible to say that 
there has been such an emergency as contemplated by article 352 to 
sustain the continuance of the proclamation all these 5 years, though 
during the Fakutanl invasion, its existence was justifiable. The result of 
this continued state of emergency has brought about the following 
results. 

People's freedoms under article 19 are suspended. Their rights to 
enforce their other freedoms may by a special order be suspended. The 
Union Executive can by directions interfere with the executive of the 
State. The Parliament by law can empower the Union Officers to deal 
with the matters not svithin the Union list. It could also modify the manner 
of distribution of revenues between the Union and the States. The result 

• Address detivered by K. Subha Jlai\Tonaer C3iJcf Justice, Supreme Court of India 
at the Nagpur University CoUege of Law, on September 23, 1967 : AIR 
1968 Journal 21. Extracts reproduced with the kind permission of All India 
Reporter, Nagpur. 

1. The emergency has been liAed with effect from October 1, 1968. — BJ. 
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of compensation, the adequacy whereof is not justiciable. He has also no 
fundamental right to hJs property, if it is an estate as defined in the 
Constitution, for he can be deprived of it by law svithout compensation. 
So too the rights of managing agents and the rights under agreement for 
mining oils can be extinguished by law without compensation. All the 
laws included in the Ninth Schedule, though they alTcct the fundamental 
rights of thepeople, are validated. But all the lasvs except those hit by 
article 31 A and article 3IB shall stand the test of doctrine of equality and 
furthermore the freedoms are still maintained against executive action. 
Thus we have been deprived ofour seven freedoms under article lOsince 
the last five years and I do not know for how many more years the said 
situ.ation tvould continue. Practically, we have no right to life and 
personal liberty and property in a large area against legislative action, 
and in the system of parliamentary executive, without a strong united 
opposition and enlightened public opinion, the freedoms against c.xecutive 
action would not be of any practical importance as the executive, if it 
chooses, could push through afty legislation througii the ParJLtrncnt or 
the State legislatures as the case may be. 

The Constitution has provided two insirumenJs of preservation of 
freedoms but paradoxically, the said two instruments have turned out to 
be instruments of destruction. 

The first instrument of preservation of freedoms turned out to be one 
of destruction, h the provision for the proclamation of emergency under 
article 352 of the Constitution... 

The second instrument of preservation of our constitutional demo- 
cracy and our freedoms is the power to amend the Constitution. But the 
history of these 17 years discloses that the said power is used not to 
preserve the Constitution but to destroy it. 

I have earlier pointed out how freedoms of our people have been 
abridged by the process of amendment A constitution is made to be 
worked and not to be destroyed. The amending power is conferred on 
the Parliament to make the necessary adjustments for working the 
Constitution and not to destroy it for projecting the ideologies of apart/ 
in power which arc inconsistent with that of the constilutional philosophy. 
The recent decision of the Supreme Court in Golak Xath v. Stale of Punjab’’ 
held that Parliament has no power to abridge or take away the funda- 
mental rights by the amendment of the Constitution. It also 
maintained the validity of the amendments m.adc upto the date of 
the judgment on the application of the doctrine of prospective overruling 
and one of the judges on the principle of acquiescence. 


7. A.I.R. 1967 S.a 1643. 
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is that durin<^ the emergency if the Union Executive so chooses, it could 
convert federation into Unitary State and make the States practically 
adrainistrativ’e units under its supervision. Indeed the executive issued 
an order suspending the right to enforce the fundamental rights under 
articles 14, 2 ( and 22 in respect of orders made under Defence of India 
Act. It is, therefore, clear that all these 5 years the people of India have 
been under constitutional despotism and during the period, they have no 
rights under article 19 and they cannot enforce their rights under articles 
14, 21 and 22 in respect of actions taken under the Defence of India Act. 

\Vc have also lost some of our freedoms by judicial Interpretation. 
In Gopalan's case,* it was decided that a citizen will have no freedoms 
under article 19 if a legislature makes a law depriving him of his liberty. 

Stale Trading CoTpoxAiios of India Ltd. v. Commitcial Tax OJker,^ it was 
ruled by the Supreme Court that a corporation or a company was not a 
citizen within the meaning of article 19 and, therefore, it could not enforce 
the freedoms thereunder. In Ujjambai’j case*, the Supreme Court held 
that even if a Tribunal wrongly decides that a citizen’s right to do business 
was not infringed, the said citizen could not approach the Supreme Court 
for enforcing his fundamental rights, that is to say, the decision ofa 
Tribunal acting within Its jurisdiction in regard to a fundamental tight 
is binding on the Supreme Court. In Daryao's case,® the Court held that 
if the High Court in exercise of its powers under article 226 of the Con* 
stitution decides on merits against the existence of fundamental rights, the 
said decision will be rrrjW»f<ir<i in a proceedings under article 32 of the 
Constitution. In Shiumdsca%i,* the Court ruled that "the right of fteedoa 
of speech under article 19 shall yield to the privileges (as) of the legislawre 
under article 194 of the Constitution". 

The Supreme Court also evolved the doctrine of classification which 
is certainly necessary to give practical content to the freedom of equality, 
but the tendency to enlarge hs scope if not checked in time, may lead to 
a situation when the fundamental right to equality may be replaced by 
the doctrine of classification. 

Some of the freedoms of the people were also abridged or taken 
away by the amendments of She Constitution. A citizen has no freedom 
now to do business if a law is made conferring a monopoly on the State. 
He has also practically no right to property against legislative action 
as a law made can enable the State to acquire his property on payment 

2. A.I.R 1950S.C.27. 

3. AJ.R 1963 s.G. 1811. 

A 1.R 5962 S.G. 1621. 

5- A I, R 1961 S.G. H57. 

6. A l,R 1959 S.G. 395. 
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CONSTITUTIONAL AMENDMENT 


This judgment invited conflicting criticisms from jurists, advocates, 
politicians, statesmen and legislators. Some critics advanced constitutional 
and legal arguments in support of the rival contentions; some eriiics 
approached the problem from an ideological standpoint; others adopted 
a pragmatic approach to the problem. I shall try to answer briefly some 
typical attacks made on the validity of the judgment. 


It is said that the Parliament is supreme and it can, therefore, 
amend every part of the Constitution. This assumption is wrong. 
Parliament is not supreme. Constitution is supreme. It has laid down a 
federal foim of Government with Union and States exercising power in 
reject of the matters entrusted to them thereunder. It also provided for 
diffusion of power and for checks and counter-checks. It created three 
instrumentalities of power, legislature, e.xecutive and judiciary and it 
demarcated their respective powers and r«ponsibilitIes. The legislature 
makes laws, the executive administers and ihc judiciary decides disputes 
etween the Union and State, between State and citizens and between 
citizens. In this setup, it is not possible to say that the Parliament is 
suprerne, t ough it may be said that it is sovereign within the field allot* 
ted to It subject to the checks imposed thereon. The Parlmment, therefore, 
just like all other institutions created by the Constitution, mustfunction 
under It and ic cannot overstep the limits laid down therein. If this is 
uorne m mmd, It will immediately be evident that it is not possible to 
equate our Parliament with that of the British Parliament. The British 

In r**T*"* ” no written Constitution in the sense that 

one, »t has a unitary form of Government. It can rnaVeot 
unmake any laws This absolute doctrine was summed up by DeLorae 

aphorism, “that Parliament can do anything except 
nfF ^ ® a man.” But though the Parliament 

Fnti V T u" liberties of the people, the 

twA * II t tradition grounded in common law and the existence of 
wo well-knit strong parUes are an effective check on such a tendency, 
rn recently said that if any party in power darrf 

thi*nA.rfn ° *bc people of their liberties, its fate was doomed at 

, '^*'®*“* The public opinion is so powerful in that 

found AAA ^ ofroal document preserving the rights of the people was 

that In r etnotional appeal crystallized in the slogan, 

in Pif-t ° arliament can do whatever it likes, has no foundation 
its diffusion Principles of constitutional democracy with 


ihr p^irur introduced aconflict between the judiciary and 

.p, ■ b's comment again is based upon a misapprehension. 

cannot possibly he any conflict between a court and the parties 
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that appear before it whctlicr the parties happened to be private citizens 
or States. The conflict is really between the people of iiidia and Parlia- 
ment. When Parliament seeks to interfere with the fundamental rights 
of the people, a citizen of the country raises a dispute before a Court and 
makes the Stale a party and the court decides upon it. In the said 
decision, the Court decided the point in favour of the people and pro- 
tected their rights. Supposing the Court held that Parlhiment could 
without any restriction take away or abridge the people’s freedoms by 
amendment, can it be said there is a conflict between the Court and 
the people? In either case, the court svill discharge the duty, though a 
delicate one, cast upon it under the Constitution and it decides the 
rights inter st to the best of its lights. A defoated party may criticise the 
judgment but it shall not be in the interest of the smooth administration 
of our country to place the court in the position of an adversary to the 
defeated parly. 

The main criticism is tliat article 3G8 confers the power to amend 
the Constitution and the 5 judges went uTong in finding tliat in articles 
243, 246 and 248 of the Constitution. Particularly it is said tliat amending 
power cannot be a residuary power. Tltc location of the power either in 
article 3G8 or in artlclee 243, 246 and 248 will not make any clJiTerence in 
the result. Whether the power U here or there, the main question is 
whether amendment is law. Irrespective of the source of the power, all 
the C judges in the majority held that the amendment is law. Ifitislaw, 
it will be void under artiele 13(2) if it takes aw.ay or infringes funda- 
mental right. 

Amendment is m.adc in exercise of a constituent power and there- 
afler amendment is not law within the meaning of article 13(2). This 
criticism involves sophistry. It is conceded on all hands that constitutional 
laiv is law. The law will not cease to be law because it is derived from 
one source rather than from another. The real distinction, therefore, is 
whether the amendment is made in exercise of the power under the 
Constitution or in the exercise of some power outside the Constitution. It 
cannot be disputed tliat the amendment is made in exercise of a power 
conferred under the Constitution either by article 368 or articles 245, 
246 and 248. By describing the power under article 368 as constituent 
power, the amendment made does not cease to be one made in exercise of 
the power under the Constitution. However you may describe the pov.er, 
the Ia\s’ of amendment is made in exercise of the power under ths 
Constitution. If so looked at, the nomenclature given to the l>ower Iiaj 
relevance to the enquiry. 

That apart, let me analj'sc this concept of constituent poucr, ‘The 
Constituent Power" is the power to elect representatives charged hiih {he 
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making or changing a Constitution. This power rests with the people, 
They can elect a constituent assembly and confer the power on them. The 
constituent assembly after making a Constitution becomes functus of etc. 
The said Assembly cannot confer that constituent power on any of the 
institutions created underthc Constitution. It may confer a wide power 
of amendment on one of the institutions but that power of amendment is 
exercised under the Constitution, and, therefore, is not a constituent 
power. If the Parliament seeks to change the Constitution otherwise than 
by law of amendment, it can only seek the help of the people to create a 
new constituent assembly. This the Parliament can do in the exercise of 
residuary power. 

It is also said that thepiescnt Parliament is more representative 
than the Constituent Assembly. If this statement means that the present 
Parliament is elected by adult franchise whereas the Constituent Assembly 
was brought into existence by indirect election, it is true. But it is not the 
counting of heads that matters but the quality of the power that is 
conferred on a particular Assembly. The people did not elect the Parlia- 
ment as a Constituent Assembly to change the Constitution. In other words, 
they did not confer the constituent power on the Parliament. 

There is also a suggestion that though the Supreme Court held that 
the Parliament cannot take away or abridge the fundamental rights by 
amendment, the Parliament can amend article 368 so as to confer such a 
power of amendment on the Parliament. There is an underlying fallacy 
in this suggestion. The amending power, as 1 said earlier, is found either 
m article 368 or in articles 245, 246, and 248 of the Constitution. Amend- 
ment made in exercise of that power is law. If the Parliament amends 
article 368, that amendment will be law. If tliat law empowers the 
Parliament to take away or abridge the fundamental rights, it will equally 
offend article 13(2) and, therefore, it will be void. 

If any amendment is made by the Parliament cither directly or in- 
directly taking away or abridging the fundamental rights, it will be void 
T contrary to the judgment of the Supreme Court, Under article 
14 .the law declared by the Supreme Court will be binding on alt courts 
wuhin the territory of India and under article 144 all authorities, civil 
and judicial in the territory of India shall act in aid of the Supreme 
ourt. if the Parliament amends the Constitution to take away or 
anridge the fundantcntal rights, it will not be acting in aid of the Supreme 
our, ut Will be sitting in judgment over the decision of the Supreme 
^ourt. Phis vvill bring the administration to a deadlock. If the most 
important institution of our country disobeys the decision made against 
V institutions and the citizens of the country may 

o likewise. If the Parliament thinks that the judgment of the Supreme 
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Court is wrong, it may take another opportunity when a similar question 
arises before the Supreme Court to raise it again and persuade the 
Supreme Court to take a different view. That is the way how America 
functions. There were many occasions in the long history of America 
that the Supreme Court gave Judgments which were not to the liking of 
some of the representatives of the people. But the Congress never thought 
of overruling the judgments of the Supreme Court, though there were 
strong criticisms from different quarters and even there were some 
attempts no^v and then to pack the court tfiough svithout success. 

Now, coming to the practical effects of the said decision, the position 
is this : Right to property is only one of the fundamental rights. There 
are other rights like right to equality, right to freedoms, right against 
exploitation, right to Freedom of religion, cultural and educational rights 
and right to constitutional remedies. Under the judgment all the amend- 
ments made upto the date the judgment was delivered, would continue 
to be valid in future, with the result, not only all the revolutionary 
agrarian reforms already made would be saved by article 31A and 31B 
and the 9th Schedule but the State would be in a position to introduce 
other and further agrarian reforms under the protection of the said 
article. It is true that article 31(1) will not help the State to confiscate 
property by bringing drastic land reforms In respect of urban property 
as on the rural property for a purpose not related to agrarian reforms ; 
but article 31(2) as now amended, and that amendment was also saved by 
judgment, enables the Government to acquire land by paying compensation 
and the adequacy thereof as interpreted by the Supreme Court is not justi- 
ciable. So too, it can introduce reasonable land reforms subject to the 
conditions laid down in article 31(1) and 19(1} and (2). It has also the 
power to impose taxes and take back money from persons with large in- 
comes for social purposes. The only difference between the exercise of 
powers subject to the said provisions and that relating to agrarian reforms 
is that the former is justiciable whereas the latter is completely protected 
by article 31 A. Any reasonable land reforms, or the law of taxation made in 
the interest of the public will always receive tlie approval of the courts. 

Of all the criticisms made, I came across an extraordinary 
criticism. The gentleman svho advanced that criticism quoted from the 
speeches of President Roosevelt and Pandit Jawaharlal Nehru svith a 
suggestion that if the Supreme Court did not behave well, its powers might 
be curtailed. I do not subscribe to the theory that the courts should 
play the tune set by political leaders. Thb conception of the exercise of 
judicial power destroys the rule of law' in our country. The Supreme 
Court has jurisdiction to decide dbputcs between not only the citizens 
but between citizen and theStateand ifa citizen comes to the court seeking 
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redress on the ground that his fundamental right or rights are dcstroytd 
by the State, it is the duty of the court to decide between the two objec* 
tively and impartially, irrespective of any repercussions that the judgniem 
may have on the Parliament or on the leaders of political parties. Though 
Roosevelt svas at the height of his popularity and was in a position to put 
through any reform through the Congress, it was to tlie standing credit of 
the Congress that it had rejected his Bill for packing the Supreme Court, 
I do not think that in the speech cited Jawaharlal Nehru meant to threaten 
the Supreme Court to decide cases in the manner he wanted them to do, 
Anyhow whatever intention he had, the Supreme Court did not rightly 
follow his advice. 

I will close my speech with the following observations made by one 
of the famous authors: 

A people may prefer a free Government, but if, from indolence or 
carelessness or cowardice, or want of public spirit, they arc unequal 
to exertions necessary for preserving it, if they will not fight for it when 
it is directly attacked, if they can be deluded by artifices used to 
cheat them out of it, if by momentary discouragement, or temporary 
panic, or if by enthusiasm for an individual they can be induced 
to lay their liberties at the feet of even a great man, or trust him with 
powers which enables him to subvert their institutions, in all these 
cases more or less they are unfit for liberty. 

It is, therefore, the duly and responsibility of the present generation 
which is the future custodian of the liberty of the people to see tliat people 
will not lose their liberties. I have no doubt that the present generation 

will rise to the occasion and will do what we have not been able to do 

and lead our country to prosperity so that it may take its rightful ploce 
in the comity of nations. 




(2) So sucli law as aforesaKl shall (2) No such law as aroresaid shall 
be deemed to be an amendenent of be deemed to be an amendment of 
this Coinlitution for the purpose of this Constitution for the purposes of 
article 3C8. article 3C8. 
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(3) No such ]av/ as aforcaid (3) No such law as aforesaid 

shall be deemed to be an amend- shall be deemed to be an 
TTient of this Constitution for the amendment of this Constitution 
purposes of article 368. fur the purposes of article 368. 

Part XI— Relations Between the Union and the States 
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ment of the Constitution may be ment of this Constitution may be ini- ment of this Constitution maybe 

instituted by the introduction of tiated only by the introduction of a initiated only by the introduction of 

a Bill for the purpose in either Bill for the purpose in either House a Bill for the purpose in cither 

House of Parliament, and when the of Parliament, and when the Dill h House of Parliament, hnd when the 

Bill is passed in each House by a passed in each House by a majority Bill is passed in each House by a 
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ihc Slate has a Legislative Council, 
in cither House of the Legislature 
of the State, and when' the Bill is 
passed by the Legislative Assembly, 
or, where the State has a Legislative 
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CounciJ, hy fjoth Hotiics of the 
Le^pjl.iture of ilic SlaJc, by a 
m.njonfy of the total mombrnbip 
of the Assembly or each I loose, as 
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to be a sioRle State for the purposes 
of the proviso to clause (1) of this 
article. 

Article 305 ; Reservation of 
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EXTRACTS FRO.\! THE 
CONSTITUENT ASSEMBLY DEBATES 

1 . ARTICLE la (DRAFT ARTICLE 7 ) 

The Hon’ble Dr. B. R. Ambedkar: Sir, I move: 

That the following w-ords be added at the end of article 7: 

“or under the control of the Government of India." 

Sir, this amendment was thought necessary because njnrt from the 
territories which form part of India, there may be other territories which 
may not form part of India, but may nonetheless be under the control 
of the Government of India. There arc many cases occurring now in 
international affairs where territories are lianded over to other countries 
for the purposes of administration cither under a mandate or trusteeship. 
I think it is desirable that there ought to be no discrimination so far as 
the citizens of India and the residents of those m.indated or trusteeship 
territories arc concerned in fundamental rights. It is therefore desirable 
that this amendment should be made so tlut the principle of funda- 
mental rights may be extended to the residents of those territories as 

^yoLVn,p.Co7. 


Mahboob AUB.ig Sahib Bahadur; I iubmil, if it i, muanl lhat 
all .he aathoMie. .ncmioned in .bis ar.ide have go. .he righ. to 
abridge r.gh.s .he ronJan,eo.alrigh.sn,en.ioned in clause (1) or article 

13, I. might lead to absurd rrsults. As I said a magistrale or evena 
petty olTicer m author, ly can rightly claim under litis article to have 
theauthortly to abridge a e.ti,en-s rights. Tltereforc, my submission is, 
cither this art, elo „ unnecessary, or it you really nteau that any ...an or 
any officer m au.hon.y ha, go. right to abridge the fundamental rights, 
I sobmt. that tin, clause should no, f.nd a place here a, all. !. lead, to 


I sv.sh that the Member in charge of piloting this Consliimlon svonid 
make ..more clear and sal.sfy m before we are in a position to vote in 
f.-svour of this resolution. * 

Mr. Vie.-Pre.!den.t 1 would eo,„e.. Dr. Ambedkar to enligh.en 
US about the po.n.s mned here by Mr. Ali Baig. We are laymen and we 
would like to hear him. 

The Hon’ble Dr. B. R. Assshedkar, Mr, Vice-President, I 
must confess that although I had concentrated my attention on the speech 
of my friend who moved this amendment. I have not been able to follow 
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what exactly he wanted to know. If his amendment is to delete the w hole 
of article 7, I can very easily explain to him why this article must stand 
as part of the Constitution. 

The object of the fundamental rights is tsvo-fold. First, th.it every 
citizen must be in a position to claim those rights. Secondly, they must be 
binding upon e\’ery authority — I shall presently explain what the word 
“authority” means— upon every authority which has got either the power to 
make laivs or the power to have discretion vested in it. Therefore, it is quite 
clear that if the fundamental rights are to be clear, then they must be bind- 
ing not only upon the Central Government, they must not only be binding 
upon the Provincial Government, they must not only be binding upon the 
Governments established in the Indian States, they must also be binding 
upon District Boards, Municipalities, c\’cn village panchayats and taluk 
boards, in fact every authority which has been created by law and which 
has got certain power to nuke laws, to make rules, or make bye»l.iws. 

If that proposition is accepted— and I do not sec anyone who 
cares for fundamental rights can object to such univers.al obligation 
being imposed upon every authority cre.Hed by law — then, what are we 
to do to make our intention clear? Tlicrc are two ways of doing it. One 
way Is to use a composite phrase such as “the State”, as we Juve done 
in article 7; or, to keep on repeating every time, “ihe Central Govern- 
ment, the Provincial Government, the Suie Government, the Munici- 
pality, the Local Board, the Port Trust, or any other authority”. It 
seems to me not only most cumbcoome but stupid to keep on rcpc.iting 
this phraseology every time we have to make a reference to some autho- 
rity. The wisest course is to have this comprehensive phrase and to 
economise in words. I hope (hat my friend will now understand why 
w-e h.ivc used the word “Smte** in this article and why this article must 
stand as part of this Constitution. — Vo!. VII, />. <7/o. 


Mr. Vice-President : The next amendment it No. 2iG moved 
by Dr. Ambcdkar. 

The question is: that the following words be added at the end of 
article 7: 

“or under the control of the Government of India.'* 

The motion was adopted. — Iv/. 
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they have provided that some parts of the constitution may be changed 
by future constitutional amendments and other parts may not be changed. 
In order to avoid any such doubts I have moved this amendment and I 
liope it svill be accepted. 

The Hon’ble Sardar Vallabhbhai Patel: Sir. I accept the amend- 
ment. 

Mr. Promatha Ranjan Thakur: Sir, the words are “nor shall 
the Union orunit,........etc.’’ “Union” has been dehned in the first clause 

but not “unit”. That also should be defined. 

Mr. President: The word “unit” does not occur in Mr. 
Santhaoam's amendment and so the question does not arise. 

The Hon’ble Rev. J. J. M. Nichols-Roy (Assam : General): Sir, 
we understand that there svill be provincial constitutions and each pro- 
vince will frame its own constitution. If so, the amendment of any law 
relating to a province should be left to the provinces instead of the Union. 
Tlie power to amend the Provincial law must lie in an autonomous pro- 
vince. If it is true, as we understand now, that the Union will deal 
with certain subjects only like Defence, Extern.al Affairs and Communi- 
cations, we do not want that any provincial power should be limited by 
any fundamental right or any of its powers to be taken by the Union of 
India, Therefore, it seems to me that this amendment will be dangerous. 

I suggest that sve should deal with all the fundamental rights first and 
take up this clause 2 last. I want to see whether any provision in the 
fundamental riglits, docs not encroach on the powers of an autonomous 
province or State. 

Mr. B. Das (Orissa : General): I am inclined to agree with 
the Hon'blc Rev. Nichols-Roy, and I cannot accept Mr. Sanihanam’s 
amendment. Wc cannot delegate that power to the Union Legislature 
or the Provincial Legblature. Tliat means that the future Constituent 
Assembly be called upon to make such fundamental changes that are 
implied by the amendment of Mr. Santhanam. 1 would suggest to the 
House to see whom we arc delegating this power before we accept this 
Amendment and Icare the Pcoviacial Legislature to do anything it 
likes. 

The Hon’ble Sardar Vallabbbbai Patel; Tlic amendment 
suggested would make all the fundamental rights obligatory because it is 
absolutely cssentUl that this clause should be passed if these rights arc 
considered Jimklablc and fundamental. If these arc not justiciable then 
they are not consistent. Bat if is is considered tliat those clauses which 
confer rights on citizen}, which could be enforced in law, then it ii 
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INTERIM REPORT ON FUNDAMENTAL RIGHTS 


2. ARTICLE 13 (DRAFT ARTICLE 8) 

Clause s — Application oj Lawt 

The Hon’blc Sardar Valtabhbhai Patel: Sir, I move that cUuic 
2 be accepted. The clause rum thus; 

“All existing laus. notifications, regulations, customs or usages in 
force within the territories of the Union inconsistent with the rights 
guaranteed under this part of the Constitution shall stand 
abrogated to the extent of such inconsistency, nor shall the Union 
or any unit make any latv taking asvay or abridging any sucli right”. 

If we make a fundamental right- Justiciable this is notancccssary 
corollary of it but in this connection 1 should like to draw the attention 
of the House to paragraph 7 of the Report winch says: 

“Clause 2 lays down that all e.xisting laws, regulations, notifications, 
customs or us.ngc in force witIuD the territories of the Union incon* 
sistent with tlie fundamental rights sliall stand abrogated to the 
extent of such inconsistency. While in the course of our discussions 
and proceedings we have kept In %icw the provisions of existing 
Statute law, we have not had sufficient time to examine in detail 
the effect of this clause on the mass of existing legislation. ^V'c 
recommend that such an examination be undertaken before this 
clause is finally inserted in the Constitution." 


is subject to examination of its effect on the 
existing laws and this should be done before the Constitution is finally 
drafted and the clause finally adopted. 

Sir, 1 move. 


* gave notice of an amendment but 
wi move It in a somewhat modified form in terms of a suggestion 
imde by Sardar Patel. I move that in clause 2 for the words “nor shall 
the Union or any unit make any law taking away or abridging any sucli 
right , the following be substituted: 


Nor shall any such right be taken away or abridged except by an 
amendment of the Constitution’'. 


The only reason ii that if the clau.e stands as it is then even by 
amendment of the Conttitation „e shall „„t he tthle to change any of 
these rights if found unsatislactory or inconvenient. In some constitutions 
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part thereof may not be then in operation cither at all or in 
particular areas.” 

Sir, the reason for bringing in this amendment is this: It will be 
noticed that in article 8 there are two expressions which occur. In sub- 
clause (1) of article 0, there occurs the phrase "laws in force”, while in 
sub-clause (2) the words “any law” occur. In the original draft as 
submitted to this House, all tliat was done was to give the definition of 
the term “law” in sub-clause (3). The term “laws in force” was not 
defined. This amendment seeks to make good that lacuna. What we 
have done is to split sub-clause (3) into two parts (a) and (b). (a) contains 
the definition of the term ‘law’ as embodied in the original sub-clause 
(3), and (b) gives the definition of the expression “laws in force" which 
occurs in sub-clause (1) of article 8. I do not think that any more 
explanation is necessary. — Vol. VII, p. 640. 


Mr. Naziruddia Ahmad: Sir, I hate to tvastc the time of the House, 
but I wish to ask the House to consider the absurdity that these words 
which I seek to delete will lead to. The absurdity Is that in the first part of 
clause (3) we say that "law” includes “custom or usage having the force of 
law in the territory of India Of any part thereof.” Regarded apart from 
the context, this is absolutely unexceptionable. I.aw must be supposed to 
include “custom or usage having the force of law”, but we must look to 
the application of the definition in the context. This must be read along 
with clause (2) of article 8. In clause (2) h is stated that “the State 
shall not make any law which takes away or abridges the rights conferred 
by this Part and any law made in contravention of this clause shall, to 
the extent of the contravention, be void.” I respectfully draw the atten- 
tion of the House to the word “make” in line I and to the word “made” 
in line 3 of sub-clause (2). Sir, you say that “the State shall not make 
any law” and also that “law includes custom or usage having the force of 
law”. Therefore, applying the explanation in dame 3(a) to clause (2), 
what is said is “the State shall not make any law, t.r., ‘make’ any custom 
or usage having the force of Jaw”. The point is that "custom or usage 
having the force of law” is not ‘made' by anybody. It grows. "Custom” 
has been defined in the O.xford Dictionary as follows;- 

Custom means in law the usage which by continuance has 
acquired the force of law or right especially the special use of a 
locality, trade, society or the like. 

Therefore in no sense a custom is made by the State. A custom is made 
usually by the people ofU locality or a family or group or the like. It is 
made by continuance of an observance. Here >'Ou use the words “the State 
shall not any law, i.r., custom or usage having the force of law”. Even in 
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necessary that any act, custom, regulation or notification which takes 
away or abridges this right must be abrogated. Otherwise, it is 
meaningless. Therefore, Sir, I oppose the postponement of the motion. 

I have of course accepted ^^r. Santhanam's amendment. 

Mr. President; The mover of the Resolution has accepted Mr. 
Santhanam's amendment. The question nosv is. 

“That in clause 2 for the words ‘nor shall tlie Union or any unit 
make any law taking away or abridging any such right’ the 
following be substituted: 

‘nor shall any such right be taken away or abridged except by an 
amendment of the Constitution’,** 

Tlie motion was adopted. 

Mr President: The question is — (I will now read the amended 
clause) — 

“All existing laws, notifications, regulations, customs or tisages In 
force within the territories of the Union inconsistent with the rights 
guaranteed under this part of the constitution sliall stand abrogated 
to the extent of such inconsistency, nor shall any such right be 
taken away or abridged except by an amendment of the Consti- 
tution.” 

The Constitution will provide rules for its own amendment, and the 
Constitution will be amended in accordance with the rules which will 
be provided in the Constitution. The clause also, if neccss.ary, may be 
amended in the same way as any other clause in the Constitution. 

The motion was adopted. — I ///, pfi. 41^-417, 

DRAFT CONSTITUTION’ 

The Hon’ble Dr. B. R. Arabedkar: Sir, I move: 

“That for clause (3) of Article 8, the following be substituted:— 
(3) In this article — 

(a) the e.xprcssion ‘law’ includes any Ordinance, order, bye-law, 
rule, regulation, notification, custom, or usage having the force 
of l.tw in the territory of India or any part thereof; 

(b) the expression ‘Jaws in for«’ includes laws passed or made by a 
Legislature or other competent authority in the territory of 
India before the commencement of this Constitution and not 
previously repealed, notwitlutanding that any such law or any 
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judgment, the proper reading, and if it read that way, the absurdity 

to which my Friend referred would not arise. But I can quite under- 
stand that a person who is not properly instructed in the rules of inter- 
pretation of Statute may put the construction which my Friend Mr. 
Naziruddin Ahmad is seeking to put, and therefore to avoid this diffi- 
culty, %vith your permission, 1 would suggest that in the amendment 
which I have moved to sub-clause (3) of article 8, I may be permitted 
to add the following words after the svords “In this article”. The words 
tvhich I would like to add would be:* 

“Unless the context otherwise requires” 
so that the article would read this way — 

‘In this article, unless the context othertvise requires — 

(a) The expression ‘law* includes any Ordinance, order, by-law, 
rule, reguiacion, notification, custom or usage having the force 
of law in the territory of India or any part thereof ; 

(b) the expression 

I need not read the whole thing. 

So, if the content in article 8 (I) requires the term ‘law* to be Used 
so as to include custom, that construction would be possible. If in sub* 
clause (2) of article S, it is not necessary in the context to read the svord 
Law to include custom, it would not be possible to read the word ‘law’ 
to include custom. I think that wosuld remove the difficulty which my 
Friend has pointed out'in his amendment. — Vol. VII, pp. 

3. ARTICLE 19 (DRAFT ARTICLE 13) 

Sardar Hukum Siugli (East Punjab ; Sikh}: Mr. Vice-President, 
Sir, I beg to move: 

“That clauses (2), (3), (4), (5) and (6) of article 13 be deleted.” 

Sir, in article 13(1), sub-clauses (a), (b) and (c), they give constitu- 
tional protection to the individual against the coercive power of the State, 
if they stood by themselver. But sub-clauses (2) to (6) of article 13 
would appear to take away the very soul out of these protective clauses. 
These lay down that nothing in sub-clauses (a), (b), (c) of article 13 
shall affect the operation of any of the c-xisting laws, that b, the 
various laws tint abrogate the rights envisaged in sub-clause (1) which 
were enacted for the suppression of human liberties for instance, the 
Criminal Las%’ Amendment Act, the Press Act, and other various security 
Acts. It they are to continue in the same way as before, then where is 
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independent India the State cannot have any hand in the making 
of a custom or usage having the force of law. I think these words 
should be deleted. These are the difficulties which beset me at every 
stage. 1 submit, Sir, that these words arc not happy in 'the conlcat and 
should be deleted. 

The Hon’ble Shri B. G. Kher. (BombayrGencral): Sir, the 
wording is ‘includes’, not “means”. 

Mr. Naziruddin Ahmad: 1 am very glad for the interruption. It 
does not remove my dlfficulticsat all. Docs it mean to say that the State 
‘makes’ a custom or usage? Still you have the difficulty to face that the 
State has to make a law including custom or usage. 

The Hon’hle Shri B. G. Kher; Of course, it means ‘when- 
ever necessary’. That is always understood in law. I am sorry to 
interrupt. 

The Hon’ble Dr. B. R. Ambedkar: Probably he may not 
find it necessary to continue his speech if 1 refer to him this fact, namely, 
that the expression “law" in (3) (a) has reference to law in 8(1). 

Mr. Nasiruddia Ahmad: 1 am again grateful for the kind 
interruption of Dr. Ambedkar that the words 'custom and usage’ have the 
force oflaw and so forth. This explanation applies also to clause (2), 
that is, the Smte shall not make any law. My remarks do not relate to 
anicle 8(1) but to 0(2). The difficulty Is e-tacfiy where it «>ar. 1 am not 
wiser, though happier for the kind interruption. — Vol. VII, pp. 641-4^. 
* • » 

The Hon’ble Dr. B. R. Ambedkar (Bombay : General): Mr. 
Vice-President, the amendment of Mr. Naziruddin Ahmad, I think, 
creates some difficulty svhicb it is necessary to clear up. His amendment 
was intended to remove what he called an absurdity of the position 
which is created by the Draft as It stands. His argument, if I have 
understood it correctly, means this, that in the definition oflaw we liavc 
included custom, and having included custom, we also speak of the 
State not having the power to make any law. According to him it means 
that the State would have the power to make custom, because according 
to our definition, law includes custom. I should have thought that that 
construction was not possible, for tlic simple reason that sub-clause (3) 
of articles applies to the whole of the article 8, and docs not merely 
apply to sub-clause (2) of article 8. That being so, the only proper con- 
struction that one can pot or It is possible to put would be to read the 
word ‘Law’ distributivcly, so that so far as articles, sub-clausc(l) was 
concerned, ‘law’ tvould include custom, while so far as sub-clause (2) 

was concerned, ‘Law’ would not indudecuslotn. That would be, in my 



APPENDIX III 405 

note that is appended to article 15, where the reason for the inclusion 
of the word “personal” is given. There it is said; 

“The Committee is of opinion that the word ‘liberty’ should be 
quallhed by the insertion of the word ‘personal’ before it, for 
otherwise it might be construed very widely so as to include even 
the freedom already dealt with in article 13.” 

Thus it is very clear that if the existing law relates to libel, if it relates 
to meetings or associations, or freedom of speech or expression, 
then that existing law stands in spite of that fact that article 8 
says that any law in force which Is inconsistent with the fundamental 
rights is void. So we come to this position. In the past the existing law, 
for instance, the Criminal Law Amendment Acts, the Press Acts or the 
security Acts laid down restrictions which arc inconsistent with the 
liberties mentioned in clause (1). TJ>ey shall be in operation and they are 
not rendered void. That seems to be the meaning that can naturally be 
attached to this. 

The second point which I wish to submit is this. By the Constitution 
certain powers are given to the legislature or the executive. Whether a 
court can question the validity or otherwise of such action, order or law is 
another question. My opinion Is that where there is a provision in the 
Constitution itself giving power to the legislature or in this case the State 
covering the legislature, executive, local bodies and such other institutions, 
the jurisdiction of the court is ousted, for the court would say that in the 
constitution itself power is granted to the legislature to deprive, restrict 
or limit the rights of the citizen and so they cannot go into the validity 
or otherwise of the law or order, unless as it is said there Is malafides.lt 
is for the authorities to judge whether certain circumstances have arisen 
for which an order or law can be passed. Anyhow I pose this question to 
the Cliairman of the Drafting Committee whether in these circumstances, 
lie., where there is in existence a provision in the Constitution Itself 
empowering the legislature or the executive to pass an order or law 
abridging the rights mentioned in clause (1), the court can go into the 
merits or demerits of the order or law and declare a certain law invalid 
or a certain Act as not justified. In my view the jurisdiction is ousted by 
clearly mentioning in the constitution itself that the Slate shall have the 
power to make laws relating to libel, association or assembly in the 
interest of public order, restrictions on the exercise of... 

The Hon’ble Dr. B. R. Ambedkar (Bombay : General): Sir, 
if I might interrupt my honourable friend, I have understood his point 
and I appreciate it ami 1 undertake to reply and satisfy him as to what 
it means. It is, tlicrcfore, unnecessary for him to dilate further on the 
point. 
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the change ushered in and so loudly talked of? The main purpose of 
declaring the rights as fundamental is to safeguard the freedom of the 
citizen against any interference by the ordinary legislature and the 
executive of the day. The rights detailed in article 13(1) arc such that 
they cannot be alienated by any individual, even voluntarily. The 
Government of the day is particularly precluded from infringing them, 
except under very special circumstances. But here the freedom of assemb- 
ling, freedom of the press and other freedoms have been made so 
precarious and entirely left at the mercy of the legislature that the ivhole 
beauty and the charm has been taken asvay. It is not only the existing 
laws that have been subjected to this clause, but the State has been 
further armed with extraordinary powers to make any law relating to libel, 
slander etc. It may be said that every State should have the power 
and jurisdiction to make laws with regard to such matters as sedition, 
slander and libel. But in other countries like America, it is for the Supreme 
Court to judge the matter, keeping in view all the circumstances and the 
environments, and to say whether individual liberty has been sufTicicntly 
safeguarded or whether the legislature has transgressed into the freedom 
of the citizen. The balance is kept in the hands of the judiciary wliich 
in the case of all civilized countries has always weighed honestly, 
and consequently protected the citizen from unfair encroachment by 
legislatures. But a curious method is being adopted under our Consti- 
tution by adding these sub*clauses (2) to (C). — I'oL f'/f, pp 7 ja* 2 J' 

Afahboob AU Baig Sahib Bahadar: Sir, I move: 

“That the following words be inserted at the beginning of clauses 
(2). (3), (4), (5) and (6) of article 13 

‘\Vithout prejudice and subject to the provisions of article 8.” 

My purpose in moving this amendment is twofold. Firstly, I want 
to know the mind of Dr. Ambedkar and the Drafting Committee how 
article 8 stands in relation to these provisos. It may be asked whether 
these clauses (2) to (6) arc governed by article 8 or not. It these clauses 
are governed by article 8, may I refer to article 8 itself. It says : 

“All laws in force immediately before the commencement of this 
Constitution in the territory of India, In so far as they are inconsis- 
tent with the provisions of this Part”, 

The words “inconsistent with the proinsions of this P.art” do not affect 
the existing laws relating to libel, the existing laws relating to restrictions 
on the exercise of the rights with regard to association or assembly. That 
means that the existing laws mentioned in clauses (2) to (6) are not 
all rendered void Under Articles. Tlie intention is clear from the foot- 
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sub-clauses (3), (4), (5) and (6), I will read for illustration sub-clause 
(3) with my amendment. 

“Nothing in sub-clause (b) of the said clause shall affect the 
operation of any existing law in so Jar as it imposes, or prevent the 
State from making any law, imposing in the interests of public 
order”. 

I am accepting Mr. Bhargava’s amendment and so I will add the 
word “reasonable” also- 

"imposing in the interests of public order reasonable restric- 
tions on the e.icercise of the right conferred by the said sub-clause.” 

Now, the words “in so far as it imposes” to my mind make the idea 
complete and free from any doubt that the existing law is saved only in 
so far as it imposes reasonable restrictions. I think svith that amendment 
there ought to be no difhcuHy in understanding that the existing law is 
saved only to a limited extent, it is saved only if it is not in conflict with 
the fundamental rights. 

Sub-clause (6) has been differently worded, because the word there 
is different from udiat occurs in sub-clauses (3), (4) and (5). Honourable 
Members will be able to read for themselves in order to male out what it 
e.Yact]y means. 

Now, my friend, Pandit Thakuf D.rss Bhargava entered into a 
great tirade against the Drafting Committee, accusing them of having 
gone out of their way to preserve existing laws. I do not know what he 
wants the Drafting Committee to do. Docs he svant us to say straightway 
that all existing Jasvs shall stand abrogated on the day on which the Con- 
stitution conics into existence? 

Pandit Tbaknr Dass Bhargava: Not exactly. 

The flon'ble Dr. B. R- Ambedkar: What we iiave said is 
that the existing law shall stand abrogated in so far as they are inconsis- 
tent with the provisions of this Constitution. Surely the administration 
of this country is dependent upon the coafinaed cT/sIencc of the laws 
which arc in force today. It would bring down the whole administration 
to pieces if the existing laws were completely and wholly abrogated. 

Now I t.ake article 307. He said that we have made provisions that 
the existing laws should be continue! unless atnendeJ. Now, I should 
h.ave thought that a min who understands law ought to be able to realire 
this fact that after the Constitution comes into exisfcnee, the exclutivc 
power of making law in this country belongs to Parliament, or to the 
several legislatures in their respective spheres. Obviously, if J'ou enunciate 
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Maliboob Ali Baig Sabib Bahadur: The third point which I 
would submit is this. The new set up would be what is called parJia- 
mentary democracy or rule by a certain political party, by the party 
executive or party government and we can well imagine what svould be 
the measure of fundamental rights tJiat the people would enjoy under 
parliamentary democracy or rule by a party. In these circumstances is it 
not wise or necessary in the interest of the general public that the future 
legislatures ruled by a party or the executive ruled by a party arc not 
given powers by this very constitution itself? For as has been said ‘power 
corrupteth’ and if absolute power is placed in the hands of party 
government by virtue of the terms of this constitution itself, such legis- 
lature or executive will become absolutely corrupt. Therefore, I move 
that if at all these provisos are necessary they must be subject to the 
provision that no law can he passed, no law would be applic.-ible which 
is inconsistent with the freedoms mentioned in sub-clause (1). — J'ol. VII, 
PP- 734'35- 

The Hon'ble Dr. B. R. Ambedkar: From the speeches which 
have been made on article 13 and article 8 and tlie words “existing law" 
which occur in some of the provisos to article 13, It seems to me that 
there is a good deal of misunderstanding about svhat is exactly in- 
tended to be done with regard to existing haw. Now the fundamental 
article is article 8 which specifically, without any kind of reservation, says 
that any existing law which is inconsistent with the fundamental rights 
as enacted in this part of the Constitution is void. That is a fundamental 
proposition and I have no doubt about it that any trained lawyer, if he 
was asked to interpret the words “existing law” occurring in the sub- 
clauses to article 13, would read “existing law” in so far as it is not incon- 
sistent with the fundamental rights. There is no doubt that that is 
the way in which the phrase “e.xisting law” in the sub-clauses svould be 
interpreted. It is unnecessary to repeat the proposition stated in article 
8 every time the phrase “existing law” occurs, because it is a rule of in- 
terpretation that for interpreting any Jaw, all relevant sections shall be 
taken into account and read in such a way that one section is reconcil- 
ed with another. Therefore, the Drafting Committee felt that they have 
laid down in article 8 the full and complete proposition that any existing 
law, in so far as it is inconsistent with the fundamental rights, will stand 
abrogated. The Drafting Committee did not feel it necessary to incor- 
porate some such qualification in using the phrase “existing law” 
in the various clauses where these words occur. As I sec, many 
people have not been able to read the clause in that way. In reading 
“existing law”, they seem to fo^t what has already been stated in 
article 8. In order to remove the muundcrstanding that is likely to be 
caused in a layman’s mind, I have brought forward this amendment to 
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4 . ARTICLE 352 (DRAFT ARTICLE 5875 ) 

Shri T. T. Krlsbnamachari: If some people criticize here that 
inroads have been made into the Fundamental Rights, that the citizen’s 
privileges are curtailed, wliat will the representatives of the citizen in 
Parliament be doing at that lime ? Why should my honourable Friend, 
Jkir. Tajamul Husain, take serious objection to any temporary curtail- 
ment of the free exercise of civil liberty*, as it is called — God knows 
what it really means— so long as there arc 750 people in the Centre who 
have to exercise a ssatchful control to see that that is not unnecessarily 
abridged? I have no doubt that Mr. Tajamul Husain himself will 
agree that there must be a necessity for civil liberty to be abridged in 
certain contingencies. Take, for instance, rationing. It is undoubtedly 
a curtailment of the civil liberty. I cannot go and get a maund of rice or 
wheat. IVc tolerate that and wc should probably have to do something 
more than tfiat in order to help the State through an emergency and to 
safeguard the Constitution, and if the civil liberties of the people are 
unduly restricted, I say the responsibility will be that of the ultimate 
rulers of the people, not that of the executive and if the executive does 
not obey the call of the people who are watchful, that executive will 
have to go provided the people's representatives assert themselves. 
Therefore, I feel that this cry that these provisions will unduly abridge 
the civil liberties of the people is not right so long as we have not abridged 
the powers of Parliament to see tliat the Government of the day does 
allow people that amount of civil liberty consistent with thesafety of the 
realm and safety of the Constitution. Therefore, 1 say that most of the 
points that have been raised against these provisions are pointless because 
the powers of the Parliament are preserved and all that 1 wanted to 
convey by intervening in the debate was to say that nobody will be 
happy that he has to put the provision in this Constitution, but at the 
same time wc would be failing in our duty if wc do not put provisions in the 
Constitution which will eiuble those people who l*avc the control of the 
destinies of the country in future times to safeguard the Constitution, so 
that people here in tlus House and elsewhere will undentand tliat these 
emergency provisions luve got to be tolerated as a necessary evil, and 
without those provisions it is well nigh possible that all our efforts to 
frame a Constitution may ultimately be jeopardized and the Constitution 
might be in danger unless adequate powers are given to the executive to 
safeguard the Constitution. Sir, I support the amendment moved by the 
Honourable Dr. Ambedkar..,. 

Mr. President: I think that Mr. T. T. Krlshnanuchari has dealt 
with all points tliat have been raised and it may not be necessary for you 
to reply to the points which have been raised by the Members.— I’el. IX, 
Pfr. [2S’S5. 
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the proposition that hereafter no law shall be in operation or shall have 
any force or sanction, unless it has been enacted by parliament, what would 
be the position? The position would be that all the laws which have been 
made by the earlier legislature, by the Central Legislative Assembly or 
the Provincial Legislative Assembly would absolutely fall to pieces, 
because they would cease to have any sanction, not having been made 
by the Parliament or by the local Itglslalnres, %vbich under this Consti- 
tution are the only body which are entitled to make law. It is, therefore, 
necessary that a provision should exist in the Constitution that any laws 
which have been already made shall not stand abrogated for the mere 
reason that they have not been made by Parliament. That is the reason 
why article 307 has been introduced into this Canstitution. I, therefore, 
submit. Sir, that my amendment which particularises the portion of the 
existing law which shall continue in operation so far as the fundamental 
rights are concerned, meets the diiliculty, svhich several honourable 
Members have felt by reason of the fact that they find it difficult to read 
article 13 in conjunction with article 8. 1, therefore, think that this 
amendment of mine clarifies the position and hope the House will not 
find it difficult to accept it. — Vel. Vll, pp. 740-48. 

Sardar Hubum Singh: Sir, I beg to move: 

“That in clause (5) of article 13, after the words 'e<:utlng law* 

the word ‘which is not repugnant to the spirit of the provisions of 

article 8’ be inserted’'. 

The Honourable Dr. Ambcdkar has rightly appreciated our fears 
and we feel that is the object of most of the amendments that have been 
moved. Certainly there are fears in our minds that if these articles stand 
independently — articles 8 and 13— then there is a danger of different 
constructions being put on them. Dr. Ambcdkar hasemphasised tliat if 
relevant articles of the Constitution are in question, all those articles that 
relate to one subject shall be taken into consideration when some construc- 
tion is going to be put by any Court and then article 8 would govern 
because it says that “All laws in force immediately before the commence- 
ment of this Constitution in the territory of India, in so far as they arc 
inconsistent with the provisions of this Part, shall to the extent of such 
inconsistency, be void.’’ That we have adopted, and this is what we feel 
that it should be made clear that certainly those parts which are in- 
consistent would be void to that extent. If that is the object as Dr. 
Ambcdkar has explained, then why not make it clear in this section as 
well. Where is the harm? I do not sec that we would lose anything 
or that it would change the beauty of the phraseology even if we make 
it clear that these provisions arc subject to article 8. — Vol. VII, pp. 744-45- 
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6 . ARTICLE 333 {DRAFT ARTICLE 280 ) 

The Hon’ble Dr. B. R. Ambedkar: Sir, I move: 

“That for the existing article 280, the following article be sub- 
stituted : — 

“280. ^Vhere a Proclamation of Emergency is in operation, the 
President may by order declare that the right to move any court 
for the enforcement of the rights conferred by Part III of this Con- 
stitution and all proceedings pending in any court for the enforce- 
ment of any right so conferred shall remain suspended for the period 
during which the Proclamation is in operation or for such shorter 
period as may be specified in the order.” 

The House will see iliai this article 280 is really an improvement on 
the original article 280. The original article 280 provided that the order 
of the President suspending the operation of article 25 should continue for 
a period of six months after the pfoclamation has ceased to be in opera- 
tion. That is to say, that the guarantee such as haheas corpus, writs and 
so on, would continue to be suspended even though the necessity for 
suspension had expired. It has been felt that there is no reason why this 
suspension of the guarantee should continue beyond the necessities of 
the case. In fact the situation may $0 improve that the guarantees may 
become operative even though the Proclamation has not ceased to be In 
operation. In order, therefore, to permit that the suspension order shall 
not continue beyond the Proclamation, and may even come to an end 
much before the time the Proclamation has ceased to be in force, this 
new draft has been presented to this Assembly, and I hope the Assembly 
will have no difficulty in accepting this. ■— Vol. IX, p. s86. 

* • • 

The Hon’ble Dr. B. R. Anabedkar: May I say a word? 
In view of the point that has been made as to whether the suspension of 
the proceedings should take place by the order of the President which of 
course means on the advice of tlie Executive, which of course also means 
that the Executive has the confidence of the Legislature, there is no doubt 
a difTerence of opinion as to whether suspension should take place by an 
act of the Executive or by Jaw niade by Parliament. I should like there- 
fore that this article may be held over to provide the Drafting Committee 
opportunity to consider the matter. We might take up the other articles. 
Mr. President: This article may be held over. — Vol. IX, p. ig8. 


The Hon’ble Dr. B. R. Asnbedkar: Sir, I move : 
“Tliat for article 280, the following article be substituted 
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5 . ARTICLE 358 (DRAFT ARTICLE * 79 ) 

Shri Brajeshwar Prasad: Let the Drafting Committee explain 
the provisions of article 279, but I am quite clear in mind that article 
279 means that the State Legislature can make laws during an emergency 
restricting freedom of speech irrespective of article 13. This is my inter- 
pretation. I do not know if it is correct. If we do any act in politics, it 
results in cither of two waj's. Either we expand man's liberty or restrict 
it. There is no third possibility. 1 feel that during a period ofemer- 
gency the executive and the legislature should have the power to restrict 
man’s liberty. 

The Hon’ble Dr. B R. Ambedkar: Mr. President, I think 
there arc only two points which have been raised which require a reply. 
The amendment which has been moved by my Friend Professor Saksena 
was to the clTcct that any change in the Fundamental Right should be 
made by Parliament and not by the State during emergency. Now if my 
friend were to refer to the provisions of article 13, he himself will find 
that we liave permitted both the Centre and the Province to make any 
changes which may affect the Fundamental Rights provided the changes 
made by them are reasonable. Therefore under normal circumstances, 
the authority to make laws alTecling Fundamental Rights is vested in both 
and there is no reason svhy, for instance, this normal right which the 
State possess should be uken away during emergency. 

Prof. Shibban Lcl Saksena: But they will be suspended during 
emergency. 

The Hoa’ble Dr. B. R. Ambedkar: Suspension comes i.n 
another article. This article merely says that power may be exercised by 
the State — meaning both Parliament as well as the provinces— notwith- 
standing whatever Is said in article 13. 

Prof. Slbban Lai Saksena: During emergency? 

The Hoa’hle Dr. B.R. Ambedkar: Yes. Because that is a 
normal power even in other cases. When there is no emergency both have 
got power to legislate on the subject. I see, therefore, no reason why that 
power should be taken away during emergency. On the other liand I 
should have thought that cmei^ncy was one of the reasons why such a 
power should be given to the State. 

Then with regard to my Friend Mr. Kamath’s criticism that the next 
article 280, was enough for the purpose, I think that is a misunderstanding 
of the whole situation, because unless power is given 10 modify, the suspen- 
sion has no consequence at all. Therefore article 280 deals with quite 
a separate matter and has nothing to do with this article. This article 
should be accepted in the form in which it is proposed. Vol. IX, p-tSj. 
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Therefore, ray friends who have spoten against that article will, 
I hope, understand that I am in no sense an opponent of u hat they have 
said. In fact I respect their sentiments very much. All the same I am 
sorry to say that I do not find possible to accept either any of the 
amendments which they have moved or the suggestions that they have 
made. I remain, if I may say so, quite unconvinced. At the same time, 
I may say that I am no less fond of the fundamciitj] rights tlian 
they are. 

I propose to deal in the coarse of my reply with some general 
questions. It is, of course, not possible for me to go into all the detailed 
points that have been urged by the various speakers. The first question 
is whether in an emergency there should be suspension of the fundamental 
rights or there should be no suspension at all, in other words, whether 
our fundamental rights should be absolute, never to be s'ariccl, suspended 
or abrogated, or whether our fundamental rights must be made subject 
to some emergencies. I think I am right in saying that a large majority 
of the House realises tiie necessity of suspending these rights during an 
emergency; the only question is about the ways and means of doing it. 

Now if it is agreed that it is necessary to provide for the suspension 
of these rights during an emergency, the next question that legitimately 
arises for consideration is whether the power to suspend them should be 
vested absolutely in the President or whether they should be left to be 
determined by Parliamenf. Now h,ii'ing regard to what is being done 
in other countries— and I am sure every one in this House will agree tliat 
we must draw upon the experience and the provisions contained in the 
constitutions of other countries— the position is this. As to the suspension 
of the right of what is called Aabeasrorfius the matter under the English 
law must of course be dealt with by law. It is not open to the cxccutjVc 
to suspend the right of haitas corpus. That is the position in Great 
Britain. Coming next to the position in the United States, we find that 
while the Congress has power to deal wUh wlut arc called constitutional 
guarantees Including the suspension of the writ of hahtas corpus, the 
President is not altogether left without any power to deal with the matter. 

I do not want to go into the detailed hittory of the matter. But I tliink 
I am right in s.tyiag ‘that tvhiJe the pofter ts left u-ith the Congress, tiie 
President is also vested with wliat may be called the aJ {nlfrhn power to 
suspend the wTit. My friends shake their heads. But I think if they 
referred to a standard authority Corwin's book on the President, tiiey will 
find that tliat is the position. 

Pandit Ilfrday Nath Kuttzru: Will you let me interrupt him. 
Sir? 1 am sure he is familiar s»illi Ogg's Government of America. 
Pcrliaps he will regard tliat book as a stamlard book. 
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■280 (1) Where a Proclamation of Emergency is in operation, the 
President may by order declare that the right to move any court 
for the enforcement of such of the rights conferred by Part III 
of this Constitution as may be mentioned in the order and all pro* 
ceedings pending in any court for the enforcement of the rights so 
mentioned shall icmain suspended for the period during which the 
Proclamation is m force or for such shorter period as may be speci- 
fied in tlie Order. 

(2) An order made as aforesaid may extend to the whole or any 
par: of the territory of India. 

(3) Every order made under clause (1) of this article shall as soon 
as may be after it is made be laid before each House of 
Parliament’.” 

Sir, the House will re.tHse that clauses (2) and (3) are additions to 
the old article. In the old article there was a provision that svhilc a 
Ptoctamation of Etnctgency was in force the President may suspend the 
provisions for the rights contained in Part III throughout India. Now, it is 
held that, notwithstanding the fact that there in.iy be emergency, it may 
be quite possible to Veep the enforcement of the rights given by Part III 
in certain areas intact and there need not be a universal suspension 
throughout India merely by reason of the Proclamation. Consequently 
clause (2) has been introduced into the draft article to make that pro* 
vision. 

Thirdly, the original article did not contain any provision 
permitting Parliament to have a say in the matter of any order issued 
under clause (1), It was the desire of the House that the orderof 
suspension should not be left absolutely unfettered in the hands of the 
President and consequently it is now provided that such .an order should 
be placed before P.arliament, no doubt with the consequential provisions 
that Parliament will be free to take such action as it likes.— 
Vol. IX, pp. ^23-2 j. 

The Hon’ble Dr. B. R, Ambedkar: Sir, I am not at all 
surprised at the strong sentiments which luivc been expressed by some 
speakers who have mken part in the debate on this article against the 
provisions contained in the clause as I have put forward. The article 
deals witli fundamental matters and with vital matters relating to rights 
of tile people and It is, therefore, proper that we should approach a sub- 
ject of this sort only with caution but— I am also prepared to say— with 
some emotion. We h.ivc passed certain fundamental rights already and 
wiien u-e arc trying to reduce them or to suspend them wc should be very 
careful as to the ways and means we adopt in curtailing or suspending 
them. 
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the matter may be clear to him I wotild like again to draw his attention 
to article 227. If he compares the two, he will see that there is a 
fundamental difference bettvecn the two articles. Article 227 is also an 
article which gives power to the Centre to pass certain laws in an 
emergency even affecting the State Lbt. I would draw his attention to 
clause (2) of article 227. He will find at the end of it that ‘all acts cease 
to have effect on the expiration of a period of six months after the 
Proclamation has ceased to operate except as respects things done or 
omitted to be done before the expiration of the same period’. This 
clause does not occur in article 279. Therefore, not only any law that 
will be made under the provisions of article 279 svill vanish, but anything 
done will also cease to be validly done. Thus a person who was arrested 
under the provisions of any law made under article 279, would when the 
law has ceased to be in force not be governed fay it merely because it has 
been done under any law made under that article. Under this article 
279, not only the law goes, but the act done also goes. 

Then I would draw attention to clause (2) of article 8. That again 
is an important article which must be read with article 279. Articles 
is an exception to the general provisions contained in this Coiutitutlon 
that the existing law will continue to operate. What article 8 says is that 
any existing law which is inconsistent with any of fundamental rights will 
be inoperative. Article 8 clause (1) deals with the e.xisting law and 
clause (2) deals with future law. Thus, ‘any law made under article 
279’ would be a future law. When the emergency ceases any law made 
under article 279 will come under clause (2) of article 8 so that if it 
becomes inconsistent with the fundamental rights it would automatically 
cease. 

Therefore, my' submission is that, so far as amendment 74 is 
concerned the fears expressed arc groundless. There is ample provision 
in the existing law which would cover all the cases my honourable Friend 
Pandit Tlrakur Das Bhargava has in mind. 

Pandit Thakar Das Bhargava: In article 227(2) the reference is 
to a law made by Parliament. It has no rcrcrcncc to any action taken 
by the exectitive. Secondly, it speaks of law made by Parliament 
whereas under article 13 we have reference to law made by a State as 
defined therein. 

The Hon’ble Dr. B. R. Ambedkar: Tlie State there means 
both, because the word ‘State’ lucd in article 279 is used in the same 
sense in which it is used in Part HI where it mc.tns both the Centre, the 
provinces and even the municipalities. 

Pandit Thakur Das Bhargava: U’hereai in 227 (1) the refcretice 
is only to Purliamcnt. 
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The Hon’ble Dr. B. R. Ambedkar: Yes. That is not the 
only book. There are one hundred books on the American Constitution. 
I am certainly familiar with some fifty of them. 

Pandit flirday Nath Kunzru: It is stated there that the best legal 
opinion is that the right to suspend the privilege of the writ of kabtas 

vests in the Congress and that the President may exercise it only 
where, as Commander-in-Chicf of the Armed Torces, he considers it 
necessary for the security of the military operations. 

The Hon’ble Dr. B. R. Ambedkar: Yes. My submission is 
that in the United States while the Congress has the power, the President 
also, as the Executive Head of the State, has the ei in/rrim power to 
suspend, 

Noav, in framing our Constitution, we have more or less followed 
the American precedent. By the amendment which I li-ivc made. 
Parliament has been now vested with power to deal with this matter. 
^Ve also propose to give the President an ed tnUrim penver to take such 
action as he thinks is necessary in the matter of the constitutional 
guarantee. 

Therefore, comparing the draft article and comparing the position 
as you find in the United States, there is cert.ainly not very great 
difference between the two. Here also the President does not take action 
in his personal capacity. We have a further safeguard which the 
American Constitution docs not have, namely, our President will be 
guided by the advice of the executive and. our executive would be 
subject to the authority of PatUamem. Therefore, so far as the question 
of vesting all the power to suspend the guarantees is concerned, my 

submission is that ours is not altogether a novel proposal which is made 

without either reference to any precedent or made in a wanton manner 
without caring to what happens to the fundamental rights. 

Now, liaving dealt with lliat question, I come to amendment No. 74 
of Mr. Bhargava. I think that is an important matter and should, 
therefore, explain what exactly the provision is. His amendment really 
refers to article 279, although he has put it as an amendment to article 
280. What he wants is that any action taken by the State under the 
authority conferred upon it by the emergency provisions to suspend the 
fundamental rights should automatically cease with the ce.asing of the 
Proclamation. 1 think that is what he wants so far as amendment No. 74 
IS concerned. My submission b that if the article is read properly, that 
is exactly what it means. I would like to draw his altcnlion to article 
279. He will sec that that article docs not save anything done under 
any law made under the powers given by the emergency. In order that 
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and my original proposal is "as soon as possiblc’\ Well I do not know 
whether anybody wants to make this a matter of conscience and if this 
matter was not guaranteed, we are going to fast unto death. I think "as 
soon as possible" may be worked In such a manner that the matter may 
be placed before Parliament within one month, within two months or 
may be even a fortnight. It is a most clastic phrase and, therefore, I 
submit that the provision as contained in the draft is the best under the 
circumstances and I hope the House will accept it. — Vol. IX, pp. 548-$t 

7. ARTICLE 368 (DRAFT ARTICLE 304) 

TheHon’ble Dr. B. R, Amhedhar: The provisions relating to 
amendment of the Constitution have come in for a virulent attack at 
the hands of the critics of the Draft Constitution. It is said that the 
provisions contained in the Draft make amendment difficult. It is pro- 
posed that the Constitution should be amendable by a simple majority at 
Jeajt for Jome ycarr. The argument tssuhl)e and Ingenious. It is said 
that this Constituent Assembly is not elected on adult suffrage while the 
future Parliament will be elected on adult sulTrage and yet the former 
has been given the right to pass the Constitution by a simple 
majority while the latter has been denied the same right. It is 
paraded as one of the absurdities of the Draft Constitution. I must 
repudiate the charge because it Is without foundation. To know how 
simple are the provisions of the Draft Constitution in respect of amending 
the Constitution one has only to study the provisions for amendment 
contained In the American and Australbn Constitutions. Compared to 
them those contained in the Draft Constitution will be found to be the 
simplest. The Draft Constitution has eliminated the elaborate and diffi- 
cult procedure such as a decision by a convention or a referendum. The 
powers of amendment are left with the Legislature, Central and Provin- 
cial. It is only for amendments of specific matters — and they are only 
few — that the ratification of the State legishnurcs 1$ required. All ether 
articles of the Constitution are left to be amended by Parliament. The 
only limitation is that it shall be done by a majority of not less than two- 
thirds of the members of each House present and voting and a majority 
of the total membership of each House. It is difficult to conceive a 
simpler method of amending the Constitution. 

What is said to be the absurdity of the amending provisions is 
founded upon a misconception of the position of the Constituent Assem- 
bly and of the future Parliament elected under the Constitution. The 
Constituent Assembly in making a constitution has no partisan motive. 
Beyond securing a good and workable constitution it has no a« to grind. 
In considering the articles of the Constitution it has no eye on getting 
through a particular measure. The future Parliament if it met as a 
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The Hon’ble Dr. B. R. Ambedkar: That is what I say. 
279 will also he governed by article 8. Therefore, any lawMvJiich is in- 
consistent with the fundamental rights granted svill cease to operate. 

Now I proceed to deal with amendment No. 78 of Pandit Bhargava. 
In that amendment he has statetl that the order issued by flic President 
suspending the provisions of any of these fundamental riglits shall be 
expressly ratified. He says that there must be express ratification by 
Parliament of an order issued by the President. The draft article pro- 
posed by the Drafting Committee provides that the ratification may be 
presumed unless Parliament by a positive action cancels the order of the 
President. That is the real dilTercncc betsveen his amendment and the 
article as 1 have formulated. 

Pandit Tbakur Das Bhargava: But it is very fundamental 
difference. 

The Hon’ble Dr. B. R. Ambedkart That is a very funda- 
mental thing. In a sense it Is fundamental and in a sense It is not funda- 
mental because we have provided that the Proclamation shall he placed 
before the Parliament. Tliat obligation 1 have now imposed. Obviouslyi 
if the Parliament is called and the Proclamation is placed before It, it 
would be a stupid thing if the people who come into the Parliament do 
not take positive action and such a Parliament would be an unnecessary 
thing and not wanted. 

Pandit Tbakur Das Bhargava: It is not necess.try to say that 
the law will only be applicable for the period of the emergency and not 
for shorter period and not for six months after the proclamation.? 

The Hon’ble Dr. B. R. Ambedkar: I am Coming to that, but 
so far as this question is concerned, it is a matter of mere detail whether 
the Parliament should by an express resolution say that we want the 
President to withdraw it, or we want the President to continue it, or wc 
want the President to continue it in a modified form. Once Parliament is 
called and Parliament has become seized of the matter, is it not proper 
that the matter should be left to Parliament and its consent presumed to 
have been given unless it has decided othersvisc? Where is the difiicult)-.’ 
I do not sec anything with regard to the amendment. 

An honourable Member: It is one o* clock now. 

Mr. Vice-President; We are going to finish this article. 

The Hon’ble Dr. B. R. Ambedkar: Mr. Gupte has moved 
an amendment whicli is an amendment to the amendment of Pandit Bliar- 
gava.No. 78 He wants that adcfmite period should be mentioned, that the 
Proclamation should be placed before Parliament within two months. 
Pandit Bhargava’s amendment was one month, I think if I mistake not 
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(c) any of the Lists in the Seventh Schedule, or 

(d) the representation of States in Parliament, or 

(e) the provisions of this article, 

the amendment shall also require to be ratified by the Legislatures 
of not less than one-half of the States for the time being specified in 
Parts I and III of the First Schedule by resolutions to that effect 
passed by those Legislatures before the Bill making provision for 
such amendment is presented to the President for assent’.” 

Sir, I do not wish to say anything at this stage because I anticipate 
that there would be considerable debate on this article and I propose to 
reseri’c my remarks towards the end so that I may be in a position to 
explain the points that might be raised against this amendment. 

— Vol. IX, p. 1643 , 

• • « 

Dr. P. S. Dcsbmukh: Then there is another amendment, Is'o. 212, 
Sir, 1 move: 

“That with reference to amendment No. 118 of List II (Eighth 
^V’cek), after article 304, the following new article be Inserted;— 
*304>A. Notwithstanding anything contained In tills Constitution 
to the contrary, no amendment which is calculated to infringe or 
restrict or diminish the scope of any individual rights, any rights of 
a person or persons with respect to property or otherwise, shall be 
, permissible under this Constitution and any amendment which is 
or is likely to liave such an effect shall be x’oid and uftra nVu of 
any Legislature’.*' — Vol. IX, p, 

• • • 

The Hon'ble Dr. B. R. Ambedkar: Mr. President, Sir, of the 
many amendments that have been m.idc and the speeches made 
thereon, it is not possible 'for me to pursue every amendment and to 
pursue every speaker. But I am going to take as a genenil alternative 
suggested by the various speakers iliarour Constitution should be made 
open for amendment by the future Parliament either by a simple majority 
or by a method which is much more facile than that embodied in 
article 304. 

Sir, before I proceed to explain the provisions contained in article 
304, I should like to remind the House of the provisions which arc 
contained in other coiulltutlons on the question of amending the 
Constitution. I should begin by telling the House that (he Canadian 
Constitution docs not contain any provision for the amendment of the 
Canadian Constitution. Although Canada today is a Dominion, is a 
sovereign State with all the attributes of sovereignty and the power to 
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Constituent Assembly, its members will be acting as partisans seeking to 
carry amendments to the Constitution to facilitate the passing of party 
measures which they have failed to get through Parliament by reason of 
some article of the Constitution which has acted as an obstacle in their 
way. Parliament will have an axe to grind while the Constituent Assem* 
bly has none. That is the difference between the Constituent Assembly 
and the future Parliament. That explains why the Constituent Assembly 
though elected on limited franchise can be trusted to pass the Constitu- 
tion by simple majority and why the Parliament though elected on 
adult suffrage cannot be trusted with the same power to amend it. 

— Vol. VIJ,pp. 43-44- 


The Hon’ble Dr. B. R. Ambedkar: Sir, I move: 

“That for article 304, the following be substituted: — 

‘304. An amendment of the Constitution may be initiated by 
the introduction of a Bill for the purpose in cither House of Parlia- 
ment, and when the Bill is passed in each House by a majority of 
the total membership of that House and by a majority of not less 
than two-thirds of the members of that House present and voting, 
it shall be presented to the President for his assent and upon such 
assent being given to the Bill the Constitution shall stand amended 
in accordance with the terms of the Bill. 

Provided that if such amendment seeks to make any change in— 

(a) any of the Lists in the Seventh Schedule, or 

(b) the representation ofStates in Parliament, or 

(c) Chapter IV of Part V, Chapter VII of Part VI, and 
article 213Aofthis Constitution, 

the amendment shall also require to be ratified by the Legislatures 
of not less than one-half of the States for the time being specified 
in Parts I and III of the First Schedule’.’* 

I will move my other amendment also. No. 207. 1 move: 

“That in amendment No. 1 18 of List HI (Eighth Week), for 
the proviso to the psopftoti article the fohowing prtfvho be 
substituted:— 

‘Provided tliat if such amendment seeks to make any change in — 

(a) article 43, article 44, article 60, article 142 or article 213A of 
this Gonstiution, or 

(b) Chapter IV of Part V, Chaptcf VII of Parr VI, or Chapter I 
of Part IX of this Constitution, or 
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be open to amendment by Parliament by a simple majority. That fact 
unfortunately has not been noticed by reason of the fact that mention of 
this matter has not been made in article 304, but in different other 
articles of the Constitution. Let me refer to some of them. Take for 
instance articles 2 and 3 which deal with the States. So far as the creation 
of new States is concerned or the re-constitution of existing States is con- 
cerned, this is a matter which can be done by Parliament by a simple 
majority. Similarly, take for example article 148- .A which deals with the 
Upper Chambers in the provinces. Parliament has been given perfect 
freedom to either abolish the Upper Chambers or to create nesv Second 
Chambers in provinces which do not nosv have them by a simple majority. 
Now take article 213 which deals with the States in Part II. With 
regard to the constitution of the States, the draft Constitution also leaves 
the making of constitution of States in Part II and their modification to 
Parliament to be decided by a simple majority. 

Again take Schedules V and VI. They are also left to be amended 
by Parliament by a simple majority. I can cite innumerable arf/clcs in 
the Constitution, such as articles 255, which deals with grants and 
financial provisions, which leave the matter subject to law made by 
Parliament. The provbtons are ‘until Parliament othersvise provides*. 
Therefore in many matters— I have not liad time to examine the hole 
of the draft Constitution and so I am only just illustrating my point— 
wchave left things in our Constitution in a u-ay which is capable of 
being amended by a simple majority. If my friends, who have been persist- 
ing in the criticism that Parliament should have more extensive powers of 
amending or altering the Constitution by a simple majority, had suggested 
to me a concrete case and rererred to any definite article that that should 
also be put in that category, it would have been open to the Drafting 
Committee to consider the matter. Instead of that, to say that the whole 
of the Constitution should be left liable to be amended by Parliament by 
majority is, in my judgment, too extravagant and too tall an order to be 
accepted by people responsible for drafting the Constitution. 

Therefore, the fint point which I wanted to empliasirewas that it 
is absolutely a misconception to say that there is no article in the Consti- 
tution which could not be amended by Parliament by a simple majority. 
As I said, we liave any number of articles in our Constitution which it 
would be open for Parliament to amend by a bare majority. 

Now, wbat is it we do? We divide the articles of the Constitution 
under tlircc categories. The fint category b llie one which consists of 
articles which can be amended by Parliament by a bare m.ijority. Tlie 
second set of articles are articles which require two-ihirds majority. If 
the future Parli.xmcnt wishes to amend any patticul-ir article which is 
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alter the Constitution, the Canadians have not thought it fit to introduce 
a cjause even now permitting the Canadian Parliament to amend their 
Constitution. It has also to be remembered that the Canadian 
Constitution was forged as early as 1867 and there is not the slightest 
doubt about it in the mind of anybody who has read the different books 
on the Canadian Constitution that there has been a great deal of 
discontent over the various clauses in the Canadian Constitution and even 
on the interpretation given by the Privy Council on the provisions of the 
Canadian Constitution; nonetheless the Canadian people have not 
thought fit to employ powers that Jiavc been given to them to introduce 
a clause relating to the amendment of the Constitution. 

I come to the Irish Constitution. In the Irish Constitution there is 
a provision that both Houses by a simple majority may alter, or repeat 
any part of the Irish Constitution provided that the decision of the 
Houses to amend, repeal or alter the Constitution is submitted to the 
people in a referendum and approved by the people by a majority. 

Then let us take the Swiss Constitution. In that Constitution too, 
the legislature may pass an amending Bill, but that amendment does not 
have any operative force unless two condiiions arc satisfied : one is that 
the majority of the cantons accept the amendment, and secondly— there 
U a referendum also— in the referendum the majority of the people accept 
the amendment. The mere passing of a BUI by the Legislature in Switzer- 
land has no effect so far as changing the Constitution is concerned. 

Let me now take the Australian Constitution. In that Constitution 
the provision is this: That the amendment must be passed by an abso- 
lute majority of the Australian Parliament Then, after it has been so 
passed, it must be submitted to the approval of persons who are entitled 
to elect representatives to the Lower House of the Australian Parliament. 
Then again it has to be submitted to a referendum of the people or the 
electors. A further condition is this: that it must be accepted by a majo- 
rity of the States and also by a majority of the electors. 

In the United States Constitution the provision is that an amend- 
ment must be accepted by two-thirds majority of both Houses subject 
to the fact that the decision of both Houses by two-thirds majority must 
be ratified by the decision of two-thirds majority of the States in favour 
of the amendment. I cite these facts in order to point out that in no 
country to which I have made reference it is provided that the Constitu- 
tion should be amended by a simple majority. 

Now let me turn to the provision of our Constitution. What is it 
that we propose to do svith regard to amendment of our Constitution? 
We propose to divide the various articles of the Constitution into three 
categories. In one category we have placed certain articles which would 
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not mentioned in Part III or article 304, all that is necessary for them 
is to have two-thirds majority. Then they can amend it. 

Mr. President: Of Members present. 

The Hon’ble Dr. B. R. Ambedkar: Yes. Now, we have no 
doubt put certain articles in a tliird category where for the purposes of 
amendment the mechanism is somesvhat different or double. It requires 
two-thirds majority plus ratification by the States. I 811.111 explain why we 
think that in the case of certain articles it is desirable to adopt this 
procedure. If Members of the House who are interested in this matter 
are to examine the articles that have been put under the proviso, they 
will find that they refer not merely to the Centre but to the relations 
between the Centre and the Provinces. ^Ve cannot forget the fact that 
while we have in a large number of cases invaded provincial autonomy, 
we still intend and have as a matter of fact seen to it that the federal 
structure of the Constitution remains fundamentally unaltered. We 
have by our laws given certain rights to provinces, and reserved certain 
rights to the Centre. We have distributed legislative authority; wc have 
distributed executive authority and we have distributed administrative 
authority. Obviously to say that even those articles of the Constitution which 
pertain to the administrative, legislative, financial and other powers, such 
as the executive powers of the provinces should be m.ide liable to alteration 
by the Central Parliament by two-thirds majority, without permitting the 
provinces of the States to have any voice, is in my judgment altogether 
nullifying the fundamental of the Constitution. If my honourable Friends 
were to refer to the articles which are included in the proviso they will 
see that wc have selected very few. Article 43 deals with the clectionof 
the President; article 44 deals with the manner of election of the Presi- 
dent. It was the view of the Drafting Committee that the President while 
no doubt in charge of the affairs of the Centre, nonetheless was the head 
of the Union, and as such, the provinces were as much interested in his 
election and in the maimer of his election as the Centre. Consequently 
we thought that this was a proper matter to be included in that category 
of articles which would require ratification by the provinces. 

Take article 60 and article 142. Article 60 deals with the extent of 
the e.xecutive authority of the Union and article 142 deals with the 
extent of the executive authority of the State. We have laid down in our 
Constitution the fundamental proposition that executive authority shall 
be co-extensive with legislative authority. Supposing, for instance, the 
Parliament has the power to make an alteration in article 60 for extend- 
ing its executive authority beyond the provisions or the limit contained 
in article 60, it would undoubtedly undermine or limit the executive 
authority of the States as defined in article 142, and wc therefore thought 
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“That before clause (1) of article 304, the following new clause be 
inserted and the existing clauses be renumbered accordingly: 

‘(1) Any provision of this Constitution may be amended whether 
by way of variation, addition or repeal, in the manner provided in 
this article’.” 

Tiic amendment was negatived. 

Mr.Fresident: The question is: 

“Tliat In clause (1) of article 304, for the words ‘An amendment’, 
the words ‘A proposal for an amendment’ be substituted," 

The amendment was negatived. 

Mr. President: The question is: 

"That in clause (1) of article 304, for the words ‘it shall be pre- 
sented to the President for his assent and upon such assent being 
given to the Bill’ the words ‘it shall upon presentation to the Presi- 
dent, be signed by him’ be substituted.” 
or alternatively 

"That in clause (1) of article 304, for the words ‘it shall be present- 
ed to the President for hts assent and upon sucli assent being given 
to the Bill', the words *U shall upon presentation to the President, 
receive his assent' be substituted." 

The amendment was negatived. 

Mr. President: The quation is; 

"Thatin clause (1) ofarticlc 304, the words ‘to the Bill’ occurring 
in the 1 1th line be deleted.” 

The amendment svas negatived. 

Mr. President: The question is: 

“That before the proviso to clause (1) of article 304, the following 
new proviso be inserted;— 

‘Provided that a period of not less than six montlis intervenes 
between the initiation of the Dill and its Anal passage in 
ParUamcnlV’ 

The amendment was negatived. 

Mr. President: There was one amendment, i.r., No. 3261 which 
ivas really not moved, standing in the name of Acbarya Jugal Kishore. 
Achaiya Jugal Kishore: 1 do not want this to be put to vote. 

Mr. President: These are all the amendments on the I’rintct! 
List. Tlien we come to the amendments in the cycJostyJed Order Paper. 
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to suggest and find out what defects there arc. That would be an honest 
procedure and I have no objection to it at all. 

If that is not the ground on which the argument rests, then the 
other ground is that this Constitution proceeds on some wrong principles. 
Sir, so far as this matter is concerned, it seems to me that a modern con- 
stitution can proceed only on two bases: One base is to have a parliamentary 
system of government. The other base is to have a totalitarian or 
dictatorial form of government. If we agree that our Constitution must 
not be a dictatorship but must be a constitution in which there is parlia- 
mentary democracy where government is all the time on the anvil, so to 
say, on its trial, responsible to the people, responsible to the judiciary, 
then I have no hesitation in saying that the principles embodied in this 
Constitution are as good as, if not better than, the principles embodied 
in any other parliamentary constitution. 

The other argument which perhaps might have been urged~l 
was not able to hear every Member who spoke — is that this Assembly is 
not a representative assembly as it has not been elected on adult suffrage, 
that the large mass of the people are not represented in this Consti- 
tution. Consequently this Assembly In framing the Constitution has 
no right to say that this Constitution should have the finality which 
article S04 proposes to give it. Sir, it may be true that this Assembly is 
not a representative assembly in the sense that Members of this Assembly 
have not been elected on the basts of adult suffrage. I am prepared to 
accept that' argument, but the further inference which is being drawn 
that if the Assembly had been elected on the basis of adult suffrage, it 
was then bound to possess greater wisdom and greater political know- 
ledge is an inference which I utterly repudiate. 

Mr. Naziruddio Ahmad: It would have been worse! 

The Hon’ble Dr. B. R. Ambedhar: It might easily liave 
been worse, says my Friend Mr. Naziruddin Ahmad, and I agree with 
him. Power and knowledge do not go together. Oftentimes they arc 
dissociated, and I am quite frank enough to say that this House, such as 
It is, has probably a greater modicum and quantum of knowledge and 
information than the future Parliament is likely to have. I therefore 
submit, Sir, that the article as proposed by the Drafting Committee is 
the best that could be conceived in the circumstances of the case. 

Mr. President; I shall now put the amendments to vote. I will 
first take up the amendments moved by Mr. Kamath in the second volume 
of the printed amendments. The first amendment is 3239. 

Mr. President; The question is: 
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“Provided that for a period of 3 years from the coinincnccment of 
this Constitution any amendment of the Constitution certified by 
the President to be not one of substance may be made by a Bill for 
the purpose being passed by both Houses of Parliament by a simple 
majority. This tvill, among other things, include any formal 
amendment recornmended by a majority of the Judges of the 
Supreme Court on the ground of removing difficulties in the 
administration of the Constitution or for the purpose of carrying 
out the Constitution in public interest and certified by the President 
to be necessary and desirable.” 

The amendment tvas negatived. 

Mr. President: The question is: 

“That in amendment No. 118 of List 111 (Eighth Week), clause (a) 
of the proviso to the proposed article 304 be deleted. 

The amendment was negatived. 

Dr. P. S. Deshmokh: I beg to withdraw my other amendment 
No. 212. 

The amendment was, by leave of the Assembly, withdrawn. 

Mr. President: The question is: 

“That in amendment No. 207 of List V (Eighth Week), in the 
proposed proviso to article 304, for the words ‘Legislatures of not 
less than one>hair of the States for the time being specified in 
Parts I and III of the First Schedule by resolutions to that effect 
passed by those Legislatures before the Bill making provision for 
such amendment is presented to the President for assent* the word 
‘electorate’ be substituted.^ 

Tlie amendment was negatived. 

Mr. President: I think these are all the amendments. The 
question is: 

“Tliat proposed article 301, as amended, stand part of the 
Constitution.” 

The motion was adopted. 

Article 304, as amended, was added to the Constitution. 

— Vcl.IX, fp. 


8. ARTICLE 3a (DRAFT ARTICLE *5) 

Mr. Naziraddin Ahmad: Sir, I move: 
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1 first talie the amendments in the order in which they have been moved. 
The question is: 

“That in amendment No. 118 of List III (Eighth iVect), for the 
proviso to the proposed article 304, the follovving proviso be 
substituted 

‘Provided that if such amendment seeks to make any change in— 

(a) article 43, article 44, article 60, article 142 or article 213A of 
this Constitution, or 

(b) Chapter IV of Part V, Chapter V'lII of Part VI, or Chapter I 
of Part IX of this Constitution, or 

(c) any of the Lists in the Seventh Schedule, or 

(d) the representation of States in ParUament, or 

(e) the provisions of this article, 

the amendment shall also require to be ratified by the Legislatures 
of not less than one*half of the States for the time being specified in 
Parts I and III of the First Schedule by resolutions to that effect 
passed by those Legislatures before the Bill making provision for 
such amendment is passed to the Ptcsidenl for assent’.” 

The amendment svas adopted. 

Mr. President: The question is: 

“That in amendment No. 118 of List III (Eighth Week) for the 
substantive part of the proposed article 304, the following be 
substituted:— 

‘304. This Constitution may be added to or amended by, the 
introduction of a Bill for this purpose in cither House of Parliament 
and passed in both Houses of Parliament by a clear majority of the 
total membership of each House. The provisions of the Bill shall 
not, however, come into force until assented to by the President’.” 

The amendment was negatived. 

Mr. President: The question is; 

“That in amendment No. 118 of List III (Eighth Week), in the 

proposcdartic!c 304, the words 'and by a majority of not less than 

two-thirds of the members of that House present and voting’ be 
deleted.” 

Tiie amendment tvas negatived. 

Mr. President: The question is: 

“That in amendment No. 118 of List iH (Eighth Week), the 
following proviso be added to the proposed article 304:— 
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and I am afraid I cannot agree with the Mover of that amendment and 
1 must oppose it. 

Now, Sir, I will go into details. My Friend Mr. Tajamul Husain 
drew a very lurid picture by referring to various articles svhich arc 
included in the Chapter dealing with Fundamental Rights. He said, 
there is a tight to take water, there is a right to enter a shop, there is 
freedom to go to a bathing ghat. Now, if clause (4) came into operation, 
he suggested that all these elementary human rights svhich the Funda- 
mental part guarantees— of permitting a man to goto a tvell to drink 
water, to walk on the road, to go to a cinema or a theatre, without any 
let or hindrance — will also disappear. I cannot understand from svhere 
my friend Mr. Tajamnl Hurain got this idea. If he had referred to 
article 279 uhich relates to the power of the President to issue a procla- 
mation of emergency, he w'ould have found that clause (4) which 
permits suspension of these rights refers only to article 13 and to no other 
article. The only rights that would be suspended under the proclamation 
issued by the President under emergency are contained in article 13; all 
other articles and the rights guannted thereunder would remain intact, 
none of them would be affected. Consequently, the argument svhlch 
he presented to the House Is entirely outside the provisions contained 
in article 279. 

Shri H. V. Kamath; What about article 2G0? 

The Hon'ble Dr. D. R. Ambedkar: AH tlut it does is to 
suspend the remedies. I thought I would deal with that when I was 
dealing with the general question as to the nature of these remedies, and 
therefore I did not touch upon it here. 

Taking up the point of Mr. Karimuddin, what he tries to do is to 
limit clause (4) to cases of rebellion or im-asion. I thought that if he 
had carefully read article 275, there svas really no practical difTcrence 
between the provisions contained in article 275 and the amendment svhich 
he has proposed. The power to Issue a proclamation of emergency vested 
in the President by article 275 is confined only to cases when there is war 
or doracsiic violence. 

Kazt Syed Karimuddin: Even if war Is only threatened? 

The Hon’ble Dr. B. R. Ambedkar: Certainly. An emergency 
docs not merely arise sshen war has taken place — the situation m.iy 
very svell be regarded as emergency when svar is threatened. Consequen- 
tly, if the wording of article 273 was compared with the amendment of Mr. 
Karimuddin, he will find that practically there is no difference in ssliat 
article 275 permits the President to do and what he would be entitled to 
if the amendment of Mr. Karimuddin was accepted. I therefore submit. 
Sir, that there is no necessity for amendments Nos. CO I and C02. So far 
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'■That in clause (2) of article 25, for the words ‘in the nature of the 
s\rits of’ the words ‘or writs, including writs in the nature of he 
substituted.” 

Sir, this is a red letter day in my life in this House, that this is a 
single amendment which is going to be accepted. This amendment is a 
foster-child of mine and that is why perhaps the honourable Member is 
going to accept it, It requires no explanation. — Vol. VII, p. 333. 

The Hon’ble Dr. B. R. Ambedkar: Mr. V^icc-President, Sir, of 
the amendments that have been moved to this article I can only 
accept amendment No. 789 which stood in the name of Mr. Baig but 
which was actually moved by Mr. Naziruddin Ahmad. I accept it 
because it certainly improves the language of the draft. With regard to 
the Qthce amendments I shall first of all take up the amendment (No. 801) 
moved by Mr. Tajaraul Husain and the amendment {No. 802) moved by 
Mr. Karirauddin. Both of them are of an analogous character. The 
object of the amendment moved by Mr. Tajamul Husain is to delete 
altogether sub*clause (4) of this article and Mr. Karimuddln's amend* 
inent is to limit the language of sub-clause (4) by tlie introduction of the 
words ‘in case of rebellion or invasion’. 

Now, Sir, with regard to theai^umcnt that clause (4) should be 
deleted, I am afraid, if I may say $0 without any olTence, that it is a very 
extravagant demand, a very tall order. There can be no doubt that \rliile 
there are certain fundamental rights which the State must guarantee to 
the individual in order that the individual may have some security and 
freedom to develop hla own pcnonality, it is equally clear that in certain 
cases where, for instance, the Stale’s very life is in jeopardy, those rights 
must be subject to a certain amount of limitation. Normal, peaceful 
times are quite different from times of emergency. In times of emergency 
the life of the State itself is in jeopardy and if the State is not able to 
protect itself in times of emergency, the individual himself will be found 
to have lost his very existence. Consequently, the superior right of the 
State to protect itself in times of emergency, so that it may survive that 
emergency and live to discharge its functions in order that the individual 
under the aegis of the State may develop, must be guaranteed as safely 
as the right of an individual. I know of no constitution wliich gave 
fundamental rights but which gives them in such a manner as to deprive 
the State in times of emergency to protect itself by curtailing the rights 
of the individual. You take any constitution you like, where fundamental 
rights are guaranteed: you will also find tliai provision is made for the 
State to suspend these in times of emergency. So far, tlicrefore, as the 
amendment to delete clause (4) is concerned, it is a matter of principle 
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EXTRACTS FROM PARLIAMENTARY DEBATES 
ON 

THE CONSTITUTION (FIRST AMENDMENT) BILL,19jI.* 

The Prime Minister and Minister of External Affairs (Shri 
Jawaharlal Nehru) : I beg to move:,..Wc have brought it forward now 
after that care, in the best form that we could give it, because we thought 
that the amendments mentioned in this Bill arc not only necessary, but 
desirable, and because we thought that if these changes are not made, 
perhaps not only would great difhcuitics arise, as they have arisen in the 
past few months, but perhaps some of the main purposes of the very 
Constitution may be defeated or delayed... , — (r. 88i^). 

Now, various types of criticisms have been raised. One of them is 
a rather curious one namely that this House having been elected on a 
narrow franchise, not being really representative of the country and of 
the organised will of tlie community, is not justified or it is not proper 
for It to deal with such amendments... — (r, 88/j.) 

In fact, it is we after all, who were the Constituent Assembly and 
who drafted this Constitution. Then we were not supposed to be com* 
petent enough to draft the Constitution. But now, the work we did was 
so perfect that we arc not now competent enough to toucJi it. That is 
rather an odd argument. We have come up here, naturally because after 
the experience of a year and a half or so sve have learned much. IV’e 
have found out some, if I may say so, errors in drafting or in possible 
interpretations to be put on wliat we had drafted. That is but natural. 
And the House svill also remember tiust when this matter of the Con- 
stitution was being considered in the Constituent Assembly, a clause or 
an article svas proposed, that svitliin a space of five years any changes in 
the Constitution should be relatively easy, that the normal procedure laid 
down need not be followed, but an easy procedure should be followed. 
Why? Because it was thought and if I may say so, rightly thought tliat 
after a little while many little things may come to our notice which did 
not come up in the course of the debate, and we could rectify them 

• r. Dtt. (PdfUaTt’Uaiy nebalitj VoU XII, Part II. 1951, ce. 8014-9724 BniNo. 48 
oft9Sl; introduced, Parlumcot (ProvuSonal): M»y 12, 1951; referred to Select 
Committee; debited: May 12, 16.17, 18. 25.23, 29. 30, 31 ind June I and 2, 1931. 
Motion to eoniider the Rill, si reportrd by the Select Commliiee wu adopted on 
May 31, 1931 by the ttouie dUided : 216*Afea’and 14 ‘.Voet.' Pretident’i attect: 
June IB, 1931. 
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as I am concerned, No. 801 is entirely against the principle which I have 
enunciated. — PP- 95°'5^- 

9. ARTICLE i4r (DRAFT ARTICLE 117) 

Shri H. V. Kamath: Mr. President, Sir, I move: 

“That in article 117, for the svords 'a*l courts’ the words ‘all other 

courts’ be substituted." 

So if this is accepted, the article will read thus: 

“That law declared by the Supreme Court shall be binding on all 

other courts within the territory of India.” 

1 have no doubt in my own mind that this article does not seek to 
bind the Supreme Court by its own judgments. ^Vhat is intended by 
the article is, I am sure, that other courts subordinate to the Supreme 
Court in this land shall be bound by the judgments and the law declared 
by the Supreme Court from time to time. It will be unwise to bind the 
Supreme Court itself, because in order to ensure elasticity, in order to 
enable mistakes and errors to be rectified, and to leave room for growth, 
the Supreme Court will have to be excluded from the purview of this 
article. The Supreme Court may amend its own judgments, or Its own 
rnterpretaiion of the law which it might have made on a previous occasion 
and rectify the errors it has committed earlier. Tlierefore I feel that the 
intention of this article would be correctly and precisely conveyed by 
saying tlut the law of the Supreme Court shall be binding on “all other 
courts" within the territory of India. 

Sir, 1 move. 

(Amendments Nos. 1947 and 1948 were not moved.) 

The Hoa’ble Dr. B. R. Ambedkar: Sir, there is one point 
which I should like to mention. It is not certainly the intention of the 
proposed article that the Supreme Court should be bound by its own 
decision like the House of Lords. The Supreme Court would be free to 
change its decision and fake a different view from the one which it had 
taken before. So far as the language is concerned I am quite satisfied 
that the intention is carried out. 

Shri H, V. Kamath: Then why not say “all other courts”? 

The Hon ble Dr. B.R, Ambedkar: “All courts” means “all 
other courts.’ -VcL VIH, p. 
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for instance, the Constitution ofthe United Kingdom where Parliament 
is absolutely supreme and can do and say what it likes and that is the 
law of the land, and no court can challenge it, however they may inter- 
pret the law. Then there is the written constitution like the Constitution 
of that great country— the United States of America — where the Constitu- 
tion to some extent, limits the authority of the legislature in so far as 
certain fundamental rights or other provisions are given in it. Now, in 
the United States of America by a long course of judicial decisions, 
healthy conventions have been laid down and the power of the legis- 
lature has been widened somewhat. Because of the interpretations by 
high judicial authority and because of those conventions, the extreme 
rigidity that perhaps the written word might have given it has been 
made more flexible in the course of generations. 1 have no doubt that if 
we live through a static period, gradually those conventions would 
arise here too, relaxing that extreme rigidity of the written word and 
xbatouT cowls would Vielp lelaxmg that figidliy. ^ut Tcmfottunately wt 
have no time. It is barely a little more than a year since we started 
functioning under this Constitution. And to begin with, therefore, it is 
only the written word in all its rigid aspects that apparently counts and 
not the many inner meanings that we sought lo give to it. So we are 
deprived of that slow process of judicial interpretation and development 
of conventions which the other countries with the svritten constitutions 
have gone through like the United States of America. Therefore, because 
we live in these rapidly changing times, we cannot wait for that slow 
process. We have to give a slightly diflerent shape to the written word. 
In effect we do what in the normal course judicial interpretation might 
have done and probably would have done and we come up before this 
House for that purpose. 

A great deal has been said about the desire of this Government to 
put any kind of curb or restraint on the freedom of the citizen or Press 
or of groups. First of all, may I remind the House that this Bill only 
perhaps clears up what the authority of Parliament is. We arc not putting 
down any kind of curb or restraint. We are removing certain doubts 
as to enable Parliament to function if it so chooses and when it chooses. 
Nothing else happens when this BUI is passed except to clarify the 
authority of Parliament.... “ (ff.55/5-/5) 

The real difliculty which has come up before us is this. The Con- 
stitution lays down certain Directive Principles of State Policy and aflcr 
long dbcussion we agreed to them and they pointed out the way wc liave 
got to travel. The Constitution also lays down certain Fundamental 
Rights. Both are important. Tlie Directive Principles of State Policy 
represent a dynamic move towards a certain objective. The Fundamental 
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after that experience, with relative case, so that after this preliminary 
experience, the final shape may be more final and there tvould be no 
necessity for extensive amendments. However, that particular clause 
unfortunately — if I may say so with due respect — was dropped out. Never* 
theless, so far os this House is concerned, it can proceed in tlie manner 
provided by the Constitution to amend it, if this House so chooses. 

Now, there is no doubt that this House lias that .authority. There is 
no doubt about that, and here, I am talking not of the legal or constitu* 
tional authority; but of moral authority, bccaiue it is, roughly speaking, 
this House that made the Constitution. \Vc arc not merely technically, 
the inheritors of the fathers of the Constitution. ^V^c really shaped it and 
hammered it after jears of close debate. Now we come to this House for 
amendments because we h.ave noticeil some lacunae. We have noticed 
that difTicuhics arise because of various interpretations. It has been 
pointed out to us by judicial interpretations that some of these lacunae 
exist. Now, let me say right at the outset that so far as the interpretation 
of the Constitution is concerned, it is the right and privilege of the 
highest courts of the land to do It, and it is not for us as individuals or 
even as a Government to cliallenge tliat right. Thejudiciary must 
necessarily stand above, shall I say, poUtic.il confiicts and the like, or 
political interpretations. They Iwvcto Interpret it in the light of the law 
and withsuch light as they can give to it. We respect that and s\e must 
obe> that. But having followed that interpretation, it becomes our busi- 
ness as Farliament to see whether the purpose we aimed at is fulfilled, 
because if it is not fulfilled, then the will of the community docs not 
take ciTcci. And if the will of the community ultimately docs not take 
clTcct, then serious difficulties might arise at any lime. And more so at 
a time like this when powerful and dynamic forces are at work, not merely 
in India, not merely in Asia, but all over the world, when changes take place 
and when we cannot think in tcrim of anything being static and unchang- 
ing. Therefore, while fully respecting what the courts of the land have laid 
down and obeying their decisions, nevertheless it becomes our duty to 
see whether the Comtitiilion so interpreted was rightly framed and 
svhether it is desirable to change it here and there so as to give effect to 
what really in our opinion was intended or should be intended. There- 
fore! come up before this House, not with a view to challenge any 
judicial interpretation, but rather to find out and to take the assistance 
of this House in clearing up doubts and in removing certain approaches 
to this question svhich have prevented us sometimes from going ahead 
with measures of social reform and the like. 

This House knows very svcll that there are many kinds of constitu- 
tions in the world. There is the constitution which is not svritten down» 
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How many montlas, how many years did wc not take to weigh every 
single paragraph, every single sentence and every single word of that 
chapter? How many changes did sve make at v’ariom stages of the pro- 
ceedings of the Constituent Assembly? We were criticised be the people 
outside the Constituent Assembly that we were taking too long a time. 
But many of us justified this delay because wc were anxious that nothing 
should be done hastily or on the spur of the moment. We were doing 
something which was unique in the annals of thb country, something 
indeed, to svhich there are not m.my parallels in the entire civilised world. 
The country had attained political freedom and within a few months of 
attaining it, it set itself to the task of writing a constitution and putting 
down everything clearly and precisely so that the people of the country 
belonging to all shades of opinion might have a clear idea of wliat exactly 
the country stood for. If that is so, why this indecent haste to change 
such a Constitution? 

Changes in the Constitution have been made in other countries. 
I was looking at the first change or amendment made to the American 
Constitution, and that was within three years of its first enactment. But 
svhat tvere the changes for? The fint amendments which tvere made in 
the American Constitution were not for curtailing freedom, not for taking 
away rights that had been deliberately given two and a half years ago. 
But every single one of those changes svas made for extending the indivi* 
dual and the social rights of the people of the United States of America. 
It was a change for the advancement of the sacred policy and the princi* 
pie for which the United States of America stood. And what is the said 
picture that we present to the country today? Within a year and a 
half of enacting the Constitution, we come forward and however much 
the Prime Minister might attempt to say that the changes are simple, that 
there is no controversy about it, he knows it and knows it in his heart of 
hearts, champion of liberty that he has been throughout his life, that what 
he is going to do is nothing short of cutting at the very root of the funda- 
mental princlpla of the Constitution which he helped, more than anybody 
else, to pass only about a year and a half ago. This is the challenge 
which he has deliberately thrown up to the people of India. I do not 
know wh)’ he has throirn up this challenge. Is it due to fear? Does he 
feel that he Is incapable today to carry on the administration of the 
country unless he is clothed with more and more potvers to be arbitrarily 
utilised so that his will may be the last word on the subject? Or is it his 
doubt in the Nvisdom of the people whose champion he has been all his 
life? Does he feel that the people of India have run amuck and cannot 
be trusted with the freedom that has been given to them? IVhal is it 
lliat he has in his mind? I was hearing the explanation that he was 
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Rights represent something static, to preserve certain rights, which exist. 
Both again are right. But somehow and sometime it might so happen 
that that dynamic movement and that static standstill do not quite fit into 
each other. 

A dynamic movement towards a certain objective necessarily means 
certain changes taking place.. .that is the essence of movement. Now it 
may be that in the process of dynamic movement certain existing relation- 
ships are altered, varied or affected. In fact they are meant to affect 
those settled relationships and yet if you come back to the Fundamental 
Rights they are meant to preserve, not indirectly, certain settled relation- 
ships. There is a certain conflict in the two approaches, not inherently, 
because that was not meant, I am quite sure. But there is that slight 
difficulty and naturally when the courts of the hand have to consider these 
matters they have to lay stress more on the Fundamental Rights than on 
the Directive Principles of State Policy. The result is that the whole 
purpose behind the Constitution, which was meant to be a dynamic Con- 
stitution leading to a certain goal step by step, is somewhat hampered and 
hindered by the static element being emphasised a little more than the 
dynamic clement and we have to find out some way ofsolving it... 

—{cc.88so-ai) 

I have no doubt that in course of time with the help of the highest 
courts in the land we would develop conventions eventually which would 
widen the authority of the Legislature to deal with them as the United 
States of America has done. The unfortunate part is that we just can- 
not wait for a generation or two for these conventions etc. to develop. 
We have to deal with the situation today and tomorrotv, this year and 
the next) car. Therefore, the safest way is not to pass a legislation 
m a hurry but to enable Parliament to have authority to deal rvith such 
matters. Personally I confess my own belief is that it is better in any 
event and always for Parliament to liavc a large measure of authority, 
even the authority to make mistakes and go to pieces. Certainly I 
realise that in conditions as they exist in India today the exact form, 
let us say, of the Constitution of the United Kingdom is not applicable. 

^ country, too varied a country. We have to have a kind 
of federation, autonomous States and the like. Therefore it is inevitable 
that we should have a written Constitution. We have got it; it is a fine 
Constitution. Gradually as we work it, difGcultles appear. As wise men 
w'e deal svith them and change it... (f. 

Dr. S. P. Mukherjee: How was Uic Constitution framed? We 
spent nearly four years to frame this Constitution. It was not hurriedly 
done. Take this Chapter on Fundamental Rights. A special committee 
was appointed of which the Prime Minister himself was the Chairman. 
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Constitution is ^vorking properly or not. That is how it is worked in 
di/Terent countries. 

As I ^vas reading one of the judgments yesterday I came across 
significant remarks made by one of the judges of America that the 
greatest constitutional issue in all American history rs-as not settied by 
the court, not even in the halls of the Congress, but on the battlefield of 
America. Freedom developed in tbc country not by passing laws, or 
by the decrees of the President, because the ultimate sanction rested with 
the people. ^Vc have aho to reckon with the people in this country. 
We have drawn up the Constitution with a declared desire to protect 
the mighty rights and interests of the people, millions of them who arc 
downtrodden and have not the courage to speak out. But as the Prime 
Minister knotvs, even in their hearts a new awakening has come. As 
we move about from place to place, we can see the signs of that reawaken- 
ing, tvhich we could not have dreamt could happen so quickly. Now let 
us take the fullest advantage of that reawakening in the larger Interests 
of t Jus country. Let us not try to arm the executive svitlj wider and 
larger powers being afraid of a Frankenstein that is supposed to have 
raised its head in India. There may be elements in thb country with 
mischievous intentions. But the larger section of the population of the 
country is well-mannered and the)' are axious that this country should 
go ahead peacefully. Therefore, their hearts being sound, we have 
to approach them in the proper way. We have to tackle the great ad- 
ministration in social and economic spheres specially so as to earn their 
spontaneous confidence... — (re. ^3^3-54.) 

Prof. N. G. Ranga: In regard to this matter, 1 do think that 
Government as svell as the bon. Prime Minister should take an early 
and especially through the discussions tn the Select Committee to try 
and bring about such amendments as would help us to avoid some of the 
risks that my bon. friend Dr. Mookerjec has suggested to us... 

Then my hon. friend talked about the mighty interests of the 
people. It is in the mighty interests of the people that I want this 
amending Bill to be accepted by this House but with suitable amend- 
ments. It is in tbc mighty interests of the people that I want Parliament 
also to be clothed with these powers, but suitably amended. At the 
same time I also wish to sound a note of warning in regard to the confi- 
dence that my hon. friend the Prime Minister expressed with regard to 
this Parliament as well as its successors. It is always possible for Parlia- 
ments to make mistakes. The British Parliament has made grievous 
mistakes but at the same time it had the wisdom also to rectify those 
mistakes and go forward. It is much better to rely upon your Parliament 
than to rely upon a Supreme Court. What was the experience of U.S.A.? 
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giving explanation which, if I may say so, cannot stand the test of a 

moment’s scrutiny. — (ff- ^^ 37 ‘ 39 ) 

That can easily be done. You consult the Law Minister or the 
Attorney General, they svill advise you. You get a quick decision by 
the Supreme Court. Supposing it takes a month, or two months even, if 
the Supreme Court comes to a certain conclusion which you consider to 
be fundamentally opposed to the basic principles on which the Consti- 
tution was framed then and only then would there be the right for you 
to ask for an amendment of the Constitution. That is the only logical, 
fair and equitable procedure which any Government svhich believes in the 
sanctity and sacredness of any Constitution, or any Parliament, which 
believes in such sacredness and sanctity would follow. But what is it you 
are doing? Will honourable Members read and re-read the clause as it has 
been proposed? What you say is that particular laws which are to be 
mentioned in a Schedule to the Constitution, no matter whether they 
infringe any provision of the Constitution or not, arc deemed to be valid. 
Is that the way in which the Constitution should be amended? Supposing 
a particular Legislature pisses a piece of legislation svhich is absolutely 
nonsensical. By this amendment to the Constitution you are saying that 
whatever legislation is passed it is deemed to be the law. Then why 
have your Constitution? Why liave your Fundamental Rights? ^Vho 
asked you to have these Fundamental Rights at all? You might have 
said: ‘Parliament is Supreme and Parliament may from time to time 
pass any law in any matter it Uked and that will be the law binding on 
the people.’ You passed the Fundamental Rights deliberately and you 
clothed the judiebry with certain powers not for the purpose of abusing 
the provisions of the Constitution but for giving interpretations and 
generally acting in a manner which will be consistent with the welfare of 
the people. If the Supreme Court has gone wrong, come forward and 
say that the Supreme Court has come to such-and-such conclusions which 
are repugnant to the basic principles on which the Constitution was 
based. But the Supreme Court has not had a chance to consider this 
matter and you are coming forsvard with this hasty proposal that any 
law mentioned in the Schedule— there arc a dozen of them there— svould 
be deemed to be valid... 8849-50) 

1 would just like to refer the Prime Minister to the Con- 
stitutions of England and of America. Here we have deliberately 
made our choice. IVc decided to have a written Constitution. 
decided to have a Part on Fundamental Rights. Naturally when you have 
a Part on Fundamental Rights it obviously means that not the executive 
Government, not even Parliament, but the judiciary and the judiciary 
alone will be able to interpret and advise and decide tvhether the 
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U.S. A. has not been noted for speed. On the other hand it has always been 
a sort of hurdle which the American people had had to get over in order 
to speed on with their own prepress. What was their own experience 
with that great chapter of social I^islation that President Roosevelt had 
initiated, known as ‘the New Deal Legislation’? Almost all. that legis- 
lation was negatived by the Supreme Court. ^Vhy so? Because there 
Vicre men in it w’ho were old and they could not very tvell understand the 
significance of the economic depression with which America was then 
faced between 1930 and 1935 and they were so old that they could not 
understand the dynamic forces which were propelling their own people 
to make their choice between Communist Party’s leadership on the one side 
and the democratic leadership on the other side and President Roosevelt 
had had to wait for two or three years before it was possible for him to 
replace some of those old judges by younger judges who could under- 
stand the dynamics of the social forces which svere confronting them. 
Are we to be condemned to a similar plight? Are ^vc even in regard to 
these very essential matters to depend entirely upon the natural forces of 
the age of the Supreme Court Judges so that some of these people might 
either die or might be obliged to retire before it would be possible for 
our own Government to replace them by more progressive minded 
Supreme Court judges? Anyhotv, wc have agreed upon a written 
Constitution. Therefore, it is absolutely essential for us to have a Supreme 
Court and therefore wc have to be patient with the Supreme Court also. 

An Hon. Member: They only interpret the law. 

Prof. N. G. Ranga; Wemake the law and they can go on inter- 
preting it but our law is to be interpreted in the light of this law, the 
law of laws and it is over this law that they arc the masters because they 
are the only interpreters and not this Parliament and the law which Parlia- 
ment might be making will be at the mercy of their interpretation. There- 
fore we have to safeguard ourselves from the conservatism or from the 
fancies or from the social matrices of these Supreme Court Judges, day to 
day and from time to time to the extent that it is possible. 

Shri H. V. Kamath ; That is true of all countries which have a 
written Constitution. 

Prof. N. G Ranga: That is why we should try and see that as much 
power as pos.«ubJc is vcsled m this FarUaoKat in its cwn nght, so that we 
can minimise the scope for the free play of the conservative forces that 
will be installed in power through the Supreme Court and it is in this 
light that I wish to support this Bill... (cc. 8860-61) 

Shri Kameshawara Singh; Although the Bill seeks to amend ten 
articles of the Constitution, the two important articles that arc sought to 
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1 believe, ns w-e all do, that there are certain mvioUblc sacred 
rights that pertain to individual citkens siicli as the ri?bt of libenv and 
freedom of expression. Such rights must be guarded at all costs. But, 
we lia\'c to remember that wherever there arc rights, there .are res- 
ponsibilities. If the tights are not utilised in a proper wav. if ihcv are 
turned imo licence, then, we cannot ha\‘e or protect the greatest good 
of the greatest number which is the basic tenet of democracy. Vesterdav, 
when the Prime Minister spobc, he pointed out that in the United 
Stales, the Fund.amental Rights in the Constitution lock some i.me to 
establish themseh'es and that judicial findings through manv decades 
Ivixt: brought al>out the present position. It is vtrx- interesting re.adiug to go 
through the judicial decisions on the .\mcrican Constitution. But, as he 
very rightly ^wintevl out, we .are living in times when ssvifl-riding 
changes are taking place, times which are djnamie, and s»e cannot go 
throxigh decade aAcr decade before we can find suitable judicial derisions 
which will allow of suc!» changes that are urgently needed in the interests of 
the State, tn eonfc'rnn'tv with the times w which we fise... — (rr. 

Ijoslly, 1 want to apjseAl to this House that in the Preamble of our 
Constitution we IwYc said that we the people of India having solemnly 
resolved to constitute a Sovereign Democratic Republic, to seaire loal! 
its cititens, justice, social, economic and political, is it not for us to sec to 
it that Parliament h.ss the power to bring in mch legislation .as is neces- 
sary? This is after all, only an enabling power and if we bind through 
this Constitution further the power of P.ulLamtnt, is it in beeping with 
the Preamble of the Constitution that we laid down? IVhat will future 
generations think of us when they see our Preaniblc and see also how we 
have entrenched the right ofvesied interests as the only economic right 
in our Constitution whereas the other economic tights are relegated for 
the moment to Directive Principles which even cannot come in as long 
as this stands in its way? — (r, 

Shri H. V. Kamath: I v»tis saying th.vt the Bill has provisions whidi 
ateacuriom mixture of revelntion and reaction. The amendment to 
article SI nviy be looked upon as an amendment of a revolutionary 
character. But the amendment to article 19, in my humble judgment, is 
definitely one of a rcactionarj' ruttae. And the Bill therefore, I have no 
hesitation in saying, is a mixture of sugar and sand. 

I must abo s.\y something about the way in w hich the Rill a being 
rushed through the House. Usually in many ether countries an amend- 
ment of the Constitution is before the people for three or six months and 
people are asked to give their consideied views. The forum is furnishevl 
all over the country and on the jdatfona and in the iress it is debated. 
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tution, Government should have taken care to supply us with full informa- 
tion on every point, to tell us exactly why each particular amendment 
was needed... — (cc, 88^6] 

If the amendments proposed are accepted then it is riot merely 
that article 19 will be amended, but that, for all practical purposes part 
(a) of clause (1) of article 19 will be deleted. The provision relating to 
freedom of speech and expression will be reduced to the position that 
Fundamental Rights occupy in the continental Constitutions. In those 
Constitutions, Fundamental Rights arc no more than pious wishes. At the 
best, they are indications of the policy of the authorities; nothing more 
than that. I, therefore, think that if Government really feel that the 
clause to which I have referred must be hedged round with such serious 
limitations as to make it valueless for all practical purposes then they 
should courageously come forward and ask for the deletion of that 
clause .. b 8 $ 8 ) 


Let me guard myself once more against any misunderstanding. 
There can be no re-opening of the questions which were at issue when 
the Constituent Assembly discussed the Constitution. Those questions 
have been laid to rest. Article 31 has to be given effect to. The rights 
of the community have to be given precedence over the rights of indivi- 
dual. But, the Prime Minister sought to reconcile the one with the other 
so that there may be not only progress, but also stability. In view of 
this, I support the view of those hon. Members who think that the Bill 
should be circulated even though it may be for a short time, for a fort- 
night, in order to enable the public to express its opinion. It is not the 
same thing as the consideration of the matter by the Supreme Court. But. 
It will enable us to consider the measure more fully than it could be done 
at the present time. 


u „ ®!*"“*** Renuka Ray (West Bengal): I am very glad that this 
Bill which seeks to make certain changes in the Constitution we drew up 
aycarand ahalfago, is being sent to a Select Committee for careful 
consideration and scrutiny. Even when we were in the midst of passing 
the Constitution, we realised that in the light of experience, certain 
amendments would become necessary. There were many of us who felt 
and who expressed the view that the Constitution we were ; drawing 
up WU! oFa very voluminou, nature, and that in our anal, and a righteous 
real to sec that the executive Govetument should not wield too ntueh 

power and that this Coottitutipn of our Sovereign Republic should not 

beconse a pawn of dictatorship eithet of the right or of the left, we forgot 
hat we were tn the meantime cirenmseribing in many ways the powers of 
whVh''-'^'^^!K" l^hrliamcnt, which expresses the will of the people and 
which ,s the verybasi, „f the democratic system. 
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I am reminded In this connection of a suggestion by some Members in 
the Constituent Assembly that ive should in the Constitution icseJf Jay 
down that no amendment will be made for a certain period. That 
suggestion, of course, did not iind Ihvour u-ith the Members of the 
Constituent Assembly. But, one docs feel now that there was some 
point in it and tliat if we had made some provision at least for eliciting 
public opinion upon amendments, we should not today be faced vith an 
amendment which, on all accounts, is being rushed through. An 
important Bill which we were considering has been postponed. Tliis 
Bill is being referred to a Select Committee svith the direction to report 
to the House within a few days. The powers sought in the Bill for 
Parliament are not, it is said, for using presently, but just to enable 
Parliament to pass certain legislation if needed. But, I submit that the 
attempt to rush through this measure is not the proper attitude which 
we should adopt, in any case, that this House should adopt. Perhaps, 
Government may feel the necessity for it; but this House has to consider it 
ultimately and we think we should not at least create this precedent of 
amending the Constitution in such a svay. At present, sve are not only 
responsible for passing legislations and the present Government is 
responsible not only for the governance of the country, but it devolves 
upon us as hfembers of this House to create good conventions and good 
precedents. And might I not ask my hon. friends here to consider 
whether we are in this u-ay really bying down good precedents for 
amending the Constitution? It is another matter whether the amendment 
that we are effecting is useful or not. But certainly we arc not laying 
down healthy conventions for taking up amendments to the Constitution. 
It devolves upon this House being the first to take up amendments, to 
lay down such procedure as may be followed by posterity in the matter 
of amending the Constitution and maintaining its sanctity and solemnity 
which it fully deserves... 

Analysing the different amendments to the Constitution we find 
that there arc other difficulties also. It is proposed for example in thb 
amending Dill that laws which nught have been declared ultra vires by 
judicial pronouncements will all be validated. This again is not the 
correct procedure to adopt in the matter of legislation and particularly ' 
constitutional legislation. The right procedure should have been to 
amend the articles which arc directly concerned and then to leave the 
appellate court to reconsider the point and then give a judgment that the 
particular law is Intra vires in view of the amendments made to the 
law concerned. In fact, I do not ibink I am far from wrong when I say 
that there is hardly one Member in the House who has read all the eleven 
Bills which we propose to Validate under this amending Bill which b 
serious responsibility that the House is taking upon itself. The best 



FU.ND\ilENTAL RIGHTS AND CDXSTITUTIONAL A\IESDil£VT 

But here this Bill was introduced last week, hardly taken up for considera- 
tion this week, hardly two or three days are given to the Select Committee 
and the Bill is being brought back to the House for final consideration 
and passing next week. I can only say that this action of rushing this 
amending measure, important as it is, is midsummer madness. I cannot 

find any other words to describe such a procedure. It is nothing short 

of midsummer madness. What I mean is that uc must be given some 
more time and that is the least that tan he done... — (cc. 8312 - 13 ) 

As regards the other amendments contemplated to article 19, that 
is to say, with regardi to fiiendly relations with fotcign States, public 
order, incitement to offence, there is no basis or ground quoted in the 
Statement of Objects and Reasons as to why this amendment is being 
brought forward as regards these three maticis. As regards public order, 
Dr. Ambedkar may recall the debate that took place in the Constituent 
.Assembly on the 17th October, l949.Myfriend, Mr.T.T. Krishnamachari, 
who is not here now, on the 16th October, 1919 brought this amendment 
to article 13 (then 13, now 19) seeking to include ‘‘public order” within 
the purview of that article. Then, when it was about to be moved, 
Mr. Krishnamachari got up on behalf of the Drafting Committee — he was 
a member of the Drafting Committee in those days — and suggested it 
be held over. On the next day he gave a statement that after prolonged 
deliberation they have thought it fit to delete the words “public order” 
from the amendment suggested earlier. That was the official view, and 
one endorsed by the Constituent Assembly. Noiv, within barely a year 
and a luilf after that date, just fifteen months after the inauguration of 
the Constitution, this clause is again sought to be included in this 
amendment to article 19. I fail to sec how or in what way the existing 
statutes have been found inadequate to deal svith offences relating to 
public order. I am sure there arc enough laws and Acts in the armoury 
of Government for all such offences against public order, and that 
amendment therefore read with this other one relating to incitement 
to an offence makes very dangerous reading indeed... — (ce. € 314 - 15 ) 

Shri Shyamnandan Sahay: The first impression that I got 
ivhen I read the proposed amendments was that out Constitution is really 
being reduced to the position of an ordinary legislation. A constitution 
is not meant for one Government or the other. It is meant to cover the 
needs of the country as a svhole; it is meant to foresee even the future up 
to a point and lay down such rules that may be suitable for the country 
at large for some time to come. Even the best admirers of this Constitu- 
tion when it was framed did not claim infallibility for it and did not 
say that it was the last word. But, even its worst critics did not apprehend 
or anticipate that the sponsors would be coming up so soon to amend it. 
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this democracy? Is this constilutionallsni? My hon. coiJeague Mr. KaJa 
Venkatarao referred to the fact that he had read the Bihar Act. I am 
glad that he has done so. 1 should invite the attention of the House to 
the fact that here arc the two Acts of the two adjacent provinces, the 
U.P. Act and the Bihar Act. The U.P. Act contains 343 sections and 
six schedules in this size of a book. Here b the Bih.ir Act which contains 
only 43 sections. 

Dr. P. R. Deshmukh: Short and sweet. 

Shri M. P. Mtshra: It could have been done in five pages. 

Shri Kala Venkatarao; The Madras Act has about 60 sections 
and the zamindaris have already been notified and may have been taken 
over. 


Shri Hussain Imam: Let me proceed. The Bihar Act is called 
the Land Reform Act; it does not mention a word about the abolition 
of zamindari because tiiat Government was advised by its legal advisers 
that by bringing in those words, it will have to undergo certain funda> 
mental checks. Therefore they have called it the Land Reform Act, and 
left out the words 'abolition of zamindari*. But it contains not a single 
section about the reform of the land laws. If Mr. Kala Venkatarao will 
show me a single section on the subject 1 shall be grateful... — {ce. 8ff^8-6o) 

Pandit Krishna Chandra Sharma: Thu is a very important 
Bill which deals tvhh amending the Fundamental Rights. I u'ant to 
disabuse the mind of the hon. Member who made so much of the 
fundamental rights. It is one thing to have formal recognition of the 
fundamental rights either in the Constitution or in any set of laws but it 
is quite another thing to have them effectively recognised in the day to 
day life of people. No Constitution nor lasv can give any rights if 
public opinion is not willing and ready to uphold them. The law of a 
country can only come into force in accordance with the social, economic 
and political conditions of the community, the intellectual capacity of 
its people and their moral receptivity. Do you think that a degraded and 
down-trodden people >vill ever be wUIingto uphold the zamindari system? 
I am sorry my hon. friend is not here. He talked of the sand’s heat 
being greater than the heat of the sun. The sun has been reduced to 
sand. For hundreds of years you have been reaping where you had not 
sown. You have degraded the people, you have trampled upon them, 
the people who laboured for you and still you say that you want light 
from the sun. ^Vhere b that damned sun? Where does it exist? You 
want the man who labours for you to remain silent for ever. That is an 
impossibility. I want to disabuse the mind of bon. Members of the 
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course and the course which has been followed in the past is that if a 
certain law has been declared as ultra vires on the basis of interpretation 
of certain sections, then those sections arc amended and then the matter is 
to be left to the appellate authority to decide that the impugned Act has 
become fully legalised. The procedure adopted in the Constitution Amend- 
ment Bill, in my opinion, proceeds on a dangerous principle and the 
flouse svilt do well to consider carefully whether we should accept this 
principle of validating a whole Act or not, by means of an amending 
Bill .. ~(cc. 8g37-8) 

Shri Hussain Imam; The whole trouble arises from one concept. 
Here we started to frame a Constitution under the aegis of the British 
and immediately after the removal of the British suzerainty. We were 
obsessed by the British model which had no written Constitution and 
where the supremacy of Parliament was undisputed. In all the wrUten 
Constitutions, the Parliament is not a fully sovereign body; it is subject 
to the limits laid down by the Constitution. As far as the Constitution 
is concerned, it is regarded as superior to other Constitutions, notably 
that of the U.S. A., you have got stringent measures by means of which 
it is not only that an absolute majority of the two Houses, the House 
of Representatives and the Senate must vote— a tsvo-thirds majority — but 
two-thirds of the States also must ratify the amendment, It is only when 
the 36th State ratlRes the amendment that the amendment takes place. 
We have not got that provision. The reason is plain and simple. In 
other countries, notably U.S. A. and Ireland, the revolutionary fervour 
was there. People had attained independence through revolution and 
they were eager to preserve the rights and interests of the people. A 
Constituent Assembly had never functioned as a legislature also. By 
combining them and giving the dual function to the Constituent Assembly, 
we made the task of the Constituent Assembly well nigh impossible. It 
could not preserve the rights of the people and at the same time give 
power to the Gavertictieut. It had, therefore, to devise ways and means 
through which it could give something to the one and at the same time 
give power to the other. An hon. colleague of mine, Mr. Anthony, aptly 
described this Chapter as a Chapter of denial of fundamental rights, 
because the fundamental rights that have been given in this Chapter 
have been hedged in by so many safeguards. Notably in articles 19 and 
31, the safeguards far exceed the positive rights that are given. The 
question which arises, and which I wish to put plainly and squarely before 
the Government is whether a justiciable right could be made non-justi- 
ciable. This is exactly what we are doing. Article 31 is included in the 
list of justiciable rights; by means of this amendment, what are we doing? 
We are excluding all the Jurisdiction of the courts? Is this correct? Is 
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impression that because certain rights arc given in the Constitution or 
any set of laws, therefore they are sacrosanct and therefore you can 
effectively count upon them. That is not the way of the world. The 
people are greater tlian any set of laws or anything in the Constitution... 

— (fc. Sggi-z) 

Dr. B. R. Ambedkar: It is ncNt important to consider why tlie 
Supreme Court and the various State High Courts have come to this 
conclusion. Why is it that they say that Parliament has no right to 
make a law in the interests of public order or in the interests of preventing 
incitement to offences? That is a very vc'v important question and it is 
a question about which I am personalty considerably disturbed. For 
this purpose I must refer briefly to the rules of construction svhich have 
been adopted by the Supreme Court as well as by the various State High 
Courts; but before I go to that 1 would like to refer very briefly to the 
rul« of construction svhich have been adopted by the Supreme Court 
of the United States— -and 1 think it is very relevant because the House 
svlll tetnember that if there is any Constitution in the world of a country 
of any importance which contains fundamental rights, it is the Consti- 
tution of the United States, and those ot us who were entrusted with 
the task of framing our own Constitution had incessantly to refer to the 
Constitution of the United States in framing our own fundamental 
rights. There are many Members, I know, who are familiar with the 
Constitution of the United States. How does the Constitution of the 
United States read? I think hon. Members will realise tliat 
apparently there is one difference between the Constitution of India 
and the Constitution of the United States so far as the fundamental 
rights are concerned. The fundamental rights in the Constitution of 
the United States arc stated in an absolute form; the Constitution does 
not lay down any limitation on the fundamental rights but it also 
enumerates the limitations on the fundamental rights, and yet what is 
the result? It is an important question to consider. The result is 
this, that the fundamentai rights in the United States, although in the 
text of the Constitution they appear as abolutc, so far as judicial inter- 
pretations are concerned tlicy arc riddled with limitations of one sort or 
another. Nobody can in the United States claim that his fundamental 
rights are ahsciate and that the Cosgress kas no power fo Uatk them 
or to regulate them. In our country I find that we are in the midst 
of a paradox; we have fundamental rights, we have limitations imposed 
upon them, and yet the Supreme Court and the High Courts say, “You 
sliall not have any further limitations upon the fundamental rights.” 

No\v comes the question, how does this result come to be? And 
here I come to the canons of interpretation which have been adopted in 
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this stage, are ill-advised, and ill-timed. I would not go into the merits 
of the amendments themselves. But, is this the time to bring forward such 
far reaching amendments? I listened with rapt attention and with the 
respect which he deserves and commends, to the speech of the hon. La^v 
Minister. I have known him at w'ork at close quarters and I know he 
can argue a case, no matter how bad it is. He was in this case arguing 
against his osvn former brief. When he pleaded for the incorporation of 
fundamental rights he brought forward all kinds of arguments justifying 
them. He had no manner of doubt at that time that these beneBts which 
have been conferred on the citizens of future India will not svork; he 
was absolutely certain. The Constitution of India was founded on those 
fundamental rights. They became our charter of liberty. Now, in 
15 months’ time, it is proposed to abrogate them, n word svhichsvas used 
fay my hon. friend Pandit Kunzru. At all events, it is now intended 
to seriously restrict the fundamental rights which were conferred by the 
Constitution. 

Our Constitution, 1 remember — I was abroad at that time— xvai 
praised by all the nations of the world because of these fundamental 
rights. They thought that India had made a great advance and the 
Constitution that It had framed would be an object.Iesson to the rest of 
the world. I ask you, Madam, what would be the impression created in 
the minds of these foreign nations? They would say that wc are never 
consistent and that there is no stability in this country. I ask you whether 
it is svorthwhile creating that impression at this stage. IVhat is the bene- 
fit which it is going to bring? 

I will not enter into the rights or wrongs of the many things which 
these amendments seek to remedy. Supposing zamlndari is not abolished 
for six months or one year more, will the heavens come down? Will the 
skies fall to the earth? I do not believe that, zamindari has gone on all 
these years. I do not believe that it is such an essential measure of agrarian 
reform. It may be necessary; but there arc many more things which 
could be done today without altering the Constitution. 

Shrimati Renuka Ray: You are lucky to have been untouched 
younelvcs. 

Dr. P. R. Deahmakli: Bank balances? 

Shrimati Renoka Ray: I mean the capitalists. 

Shri J. P. Srisnstava: I know the cliarming lady. 1 listened to 
her speech with great respect and I hope she svill extend the same res- 
pect to me. 

The point is whether when wc have so many problems on our hands, 
this is the right time to raise this controversy. It is argued that this 
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Sastri. He has said that they will not enlarge it and therefore, as the 
Constitution itself does not authorize Parliament to make a law for pur- 
poses of public order, according to them Parliament has no capacity to 
do it and they will not invest Parliament with any such authority. In 
the case of the Press Emergency Laws also they have said the same thing 
that in clause (2) there is no head permitting Parliament to make any 
limitations in the interests of preventing incitement to an offence. Since 
section 4 of the Press (Emergency Powers) Act provides for punishment 
for incitement to the Commitment of any offence, Parliament has no 
authority to do it. That is the general line of argument which the Supreme 
Court judges have adopted in interpreting the Constitution. 

^Vith regard to the doctrine of implied fjowers, they have also more 
or less taken the same view. Personally myself, I take the view that 
there is ample scope for recognising the doctrine of implied powers, 
and r think our Directive Principles are nothing else than a scries of 
provisions which contain implicitly in them the doctrine of implied 
powers. I find thst these Directive Principles arc made a matter of fun 
both by judges and by lawyers appearing before them. Article 37 of the 
Directive Principles has been made a butt of ridicule. Article 37 says 
thst these Directives are not justiciable, that no one would be entitled to 
file a suit against the Government for the purpose ofwbatwecall 
specific performance. I admit that it is so. But I respectfully submit 
that that is not the way of disposing of the Directive Principles. What 
are the Directive Principles? Tlic Directive Principles are nothing but 
obligations imposed by the Constitution upon the various Governments 
in this country — that they shall do certain things, although it says that 
if they fail to do them, no one will have the right to call for specific 
performance. But the fact that there arc obligations of the Government, 
I think, stands unimpeached. My submission is this: that if these are 
the obligations of the State, how can the State discharge these obligations 
unless it undertakes legislation to give effect to them? And if the state- 
ment of obligations necessitates the imposition and enactment of laws, 
it is obvious that all these fundamcRtal principles of Directive Policy 
imply that the State with legard to the matters mentioned in these 
Directive Principles has the implied power to make a law. Therefore, 
my contention is this, that so tax as the doctrine of implied powers is 
concerned, there is ample authority io the Constitution itself to permit 
Parliament to make legislation, although it will not be specifically covered 
by the provisions contained in the Part on Fundamental Rights... 

~{cc. 9011-14) 

Shfi J. P. Srivastava (Uttar Pradesh): At the outset, I would 
say that my feeling is that these amendments to tlie Constitution, at 
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After all nearly all the Members who arc present here in this House 
were framers of this Constitution and they will remember the long deba- 
tes we had about various matters. We spent many months over this. 
That docs not mean, of course, that everything that we did was perfect. 
Ho doubt we shall learn by experience and try to remedy. But the fact 
remains that we have good, general broad Ideaof what we intended. So, 
my first point, if I may make it, is this: that in the principal amendments 
that we seek to put forward, there is not an attempt at real change of the 
Constitution. We have only sought to bring out what is implicit and 
what we knew should be there and what everybody, I think, if he consi- 
ders it carefully and dispassionately must recognise should be there. 

Dr. S. P. Mukerjee ^Vest Bengal): There is no difference of 
opinion on one point, that the Constitution framed by us two years ago 
is not the last word on the subject- The Prime Ministtr tried to develop 
this point as if somebody had su^ested that under no circumstance 
the Constitution can or should be amended. As has been said by a great 
American leader “a Constitution worth its name is not written in ink but 
in letters of living light”. It must respond to the spirit of the people. 
Otherwise, that Constitution is rigid and is dead. Here Is the question of 
amending a Constitution which we solemnlypassed. If you look at the 
preamble, you will see that it was not a particular political party that 
passed the Constitution. We took upon ourselves the enormous privilege 
of describing ourselves as the people of India who met, sat and discussed 
for months and years and then gave a Constitution to the country. 

I have talked to many Members in private and they have told me: 
\Vhy are you opposing the move to give Parliament more powers? 
After all it is only an enabling power that you are handing over to your 
Parliament and why should there be any opposition to such a move? 1 
recognize the sincerity of such a question but let roe ask you in all 
seriousness : Have you not dealt with this question finally at least when 
you decided otherwise, when you framed your own written Constitution? 
The Prime Minster spoke yesterday of the greatness of the flexible 
Constitution of Great Britain. Undoubtedly Great Britain has no written 
Constitution but we deliberately decided that we will have a svritten 
Constitution. That was not forced upon us. It was your own decision, I 
would submit, wisely taken and rightly taken because in a country such as 
ours and especially in the formative period after the attainment of free- 
dom we cannot possibly leave anything to doubt. Wc have to decide vital 
matters concerning the rights and liberties of the people and embody 
them in a sacred Constitution. That is what we did. IVhcn we decided to 
have a written Constitution, we also decided to have a Chapter doling 
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consider this measure and I do affirm with full faith that far from chang- 
ing this Constitution these amendments give full effect to the Constitution 
as ive ss-anted it to be. I say that with full faith. It was implicit in the 
Constitution when we discussed it again and again in the Constituent 
Assembly, and, indeed it is implicit in every such Constitution and has 
to be implicit, if the State is to endure. 

Remember also that this measure has nothing to do with making 
any fresh law. That is for Parliament to do, this Parliament or some 
other that may succeed it. So to talk about the executive grabbling 
powers is completely outside the mark. It may be, of course, that Parlia- 
ment decides this or that at some future date. IVhatever it may decide it 
will have to decide naturally in terms of the Constitution... — {ec, 5070-1} 

Normally speaking, in constitutions, that is where there are no 
written constitutions, where there are no fundamental rights, they 
naturally grow up by the Common Law or sometimes by enactment of 
Parliaments and the like. Where there are written constitutions, they 
have groivn up by judicial interpretations. Take this great Constitution 
of the United States of America. In its beginning what was it? It was 
only an adaptation of the colonial Constitution. Naturally because they 
had been functioning under a colonial Constitution framed by the British 
power in America. It was an adaptation of it; it was based on it, as ours 
has been based on the Government of India Act, 1935. In spite of our 
freedom and independence, the extent to which the provisions of the 1935 
Act have come into our Constitution is extraordinary. So the United 
States Constitution was based on the colonial Constitution. It is not 
that later a new Constitution was made by the United States. Possibly, 
probably, it svould have been rather different. However, they did the 
other thing, and that is they stuck to that Constitution, but by process of 
judicial interpretatiou, they brought in what was implied in the existence 
of the Constitution. They had many tussles about. But in the course 
of the last one-hundred and fifty years or more, gradually they built up 
those conventions and interpretations and those things which were 
implicit were made explicit. 

Our difficulty here has been, frankly speaking, that something that 
SVC considered as absolutely implicit in the Constitution, something that 
was obvious, if looked at from the strictly narrow legalistic, literal 
meaning of the words is not implicit. Though obviously a thing s 
implicit, Icgalistically it may not be there— if you look at it in a legalistic 
way, as sometimes judges tend to, unless they take the broader view, 
then immediately you narrow the scope of Constitution, you limit the 
very ideas that the framers of the Constitution had. 
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Dr. P. R. Deshmob (Madhya Pradesh); America and not India. 

Dr. S. P. Makerjee: They were not persons who were just 
poIitic.ll demagogues. They were not persons who just wanted to play 
with emotions. We also have made a similar decision. Our complaint 
is that having provided for fimdameatal rlglits yourselves you arc 
changing them today in an arbitrary and high-handed fashion.... 

— (fc. s^94'97) 

Acharya Kriplani (Uttar Pradesh): It appears that it is super- 
fluous to speak at this stage. Government seem to Juve made U]J their 
mind and they have a solid majority behind them, and svhitevcr is pro- 
posed will be carried out. Sometimes it becomes one's duty to raise a 
voice of protest svhen things that we never imagined before are done. I 
can understand that there be constitutional changes. Nothing in the 
world is stationary; nothing can be stationary; hut where a law is changed, 
much more so when the basis of a law is changed in a democracy people 
must be consulted. There was one thing about which we have been 
educating the public foe years and to which we were pledged. Everybody 
knew our minds about the abolition of zamindari. In this enough pro- 
paganda has been carried on and public opinion ivas in our favour. So 
if only an amendment had been brought to the effect that nothing in the 
Constitution should debar the Legislature from abolishing the zamtndari 
system, I would have understood it. We were pledged to that but along 
ttfith it has been brought something against which \ve were pledged. 
IVc were pledged to freedom of speech and freedom of expression... 
We were pledged against their abrogation. The deprivation of the 
freedom of speech and e.ipressIon had been our greatest handicap in our 
struggle for freedom. We stru^led against it and we h.ive suffered in 
order to assert the right of freedom of speech and freedom of expression. 
Putting those two things together is really a sort of strange jugglery which 
only the present Government is capable of.... — (r. gjsi-sa) 

We have heard much about fundamental rights. The Prime 
Minister talked of the French revolution and the American revolution 
when this idea of fundamental rights arose. I svas the Chairman of the 
Fundamental Rights Committee. As we sat, I told my colleagues that 
there was no such things as fundamental rights nowadays and that every 
right is so hedged in that it disappears. Yet, the Government wanted 
to make itself respectable. It is considered respectable to have these 
fundamental rights in your Constitution. England has no fund.imcntal 
rights. It goes on quite well enotigli. But if you h.ivc fundamental 
rights you must make them respectable and constitutionally scientific. 
The report tint we gave was not accepted. Other Cominittces were 
appointed to water down these fundamental rights till wc came to the 
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with fundamental riglus. Many Mcmben wiil recall that at that time 
this question was discussed: Wa* it necessary to have a Chapter dealing 
with fundamental rights? You might not Itavc got such a Oiaptcr; but 
you decided to have that Chapter. As soon as you made that decision, 
along with it came the decision that you were deliberately curbing the 
powers ofyour Parliament. There « no escaping from this position. If 
you want to say today that a written constitution is not gooil for India 
and that there should be no CJiapter on fundamcnLal rights, be logical 
and proceed accordingly. But, once wu fuve a Chapter on fundamental 
rights, then, along with it proceed certain conclusions, namely, that you 
are deliberately curbing the powers of your Parliament 

Here, 1 shall read out only two quotations bcc.ausc I cannot speak 
in the s.sme clear and precise language as Mr. William Taft observed in 
America while speaking on this very question: 

“No honest, elcar*hcaded man, hosvcver great a lover of popular 
Government, can deny that the unbridled expression of the majority of a 
community, converted into law or actiois would sometimes make a 
Government tyrannical or cruel. Consiiimions are checks upon the hasty 
action of the tn.sjority. They are the self-imposed restraints of a whole 
people upon a majority of them to secure solicr action and a respect for 
the rights of the minority and others. In order to maintain the rights of 
the minority and the individual, and to preserve our constitutional 
balance we must have judges with courage to decide against the minority, 
svhen justice and Jaw require.” 

And this point was very clearly set out by another person, who was 
not a polif ician, but who was a Justice of the Supreme Court of America, 
in very relling words; 

“The very purpose of a Bill of Rights (such at is embodied in the 
fun^mcntal rights) was to withdraw certain subjects from the arena of 
political controversy, to place them beyond the reach of majorities and 
officials, to establish them as legal principles to be applied by the courts. 
Ones right to life, liberty and property, to free speech and a free press, 
freedom of worship and assembly and other fiindarnenml riglifs may not 
be submitted to vote; they depend on the outcome ofno elections.” 

This point was again stressed very SMCci.’ictJy; 

“Tlicrc is a limit to your power. 

Thus far and no further. 

And here shall thy proud waves be stayed.” 

These observations, I do not wish to multiply them, were made 
by persons who were also responsible for the administration of their 
country. 
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EXTRACTS FROM THE CONSTITUTIONS OF SELECT 
COUNTRIES AND NOTES ON THEIR PROCESS OF 
AMENDMENTS AND THE POSITION OF FUNDA- 
MENTAL RIGHTS THEREIN 

I. Commonwealth of Australia 

CONSTITUTION ACT (I900)t 

ChapUr VUl — AlUralton of Ihe Conslilulion 

Mode or«iteriiiK 128. This Constitution shall not be altered except in the 
tie Constitutfon following manner: 

The proposed law for the alteration thereof must be passed by an 
absolute majority of each House of the Parliament and not less than two 
nor more than six months after its passage through both Houses the 
proposed law shall be submitted in each State to the electors qualified to 
vote for the election of membets of the House of Representatives. 

But if either House passes any such proposed law by an absolute 
majority, and the other House rejects or fails to pass it or passes it with 
any amendment to which the first-mentioned House will not agree, and 
if after an interval of three months the first -mentioned House in the same 
or the next session again passes the proposed law by an absolute majority 
witli or svithout any amendment svhich has been made or agreed by the 
other'House, and such other House rejects or fails to pass it or passes it 
with any amendment to which the first mentioned House will not agree, 
the Governor-General may submit the proposed laiv as last proposed by 
the first-mentioned House, and either svith or without any amendments 
subsequently agreed to by both Houses, to the electors in each State 
qualified to vote for the election of the House of Representatives. 

^Vhen a proposed law is submitted to the electors the vote shall be 
taien in such manner as the ParJiamcijt prescribes. But until the quali- 
fication of electors of members of the House of Representatives becomes 
uniform throughout the Commonwealth only one-half the electors voting 
for and against the proposed lasv shall be counted in any State in which 
adult suffrage prevails. 

t T«t of the Constituiion supplied by the Australian High Commission, 
New Delhi. 



456 FUNDAUENTAt. RIGim AND COMSTfrOTIOMAL AMENDMENT 

minimum that could be allowed as fundamental rights. Having done 
that, )'ou vvant again to tamper with them. I can understand and 1 
would be one tvith the Government and I will vote with the Government 
if they say, that there is no need for fundamental rigiits. It is an old and 
antiquated 19th century idea which took its rise from what arc called 
natural rights. We have no more any need for natural rights and we 
should attach no value to the idea of fundamental rights. If you want 
to keep an antiquated thing to make yourselves respectable, keep tt in a 
proper way; do not tamper with it as you arc trying to do now. 

Then, the Prime Minister waxed eloquent — I am sorry he is not 
present. He has a way of doing things which is peculiarly his own. He 
uses eloquence, passion, sentiment, reason, threats, and bullying (inter* 
ruption). 

Several Hon. Members; Question. 

Several Hon. Members: No. 

Acharya KrjplaoS: All these things were combined together in his 
speech yesterday. He told us that there w.\s no sanctity attaching to the 
Constitution. Let us analyse who gave this sanctity to the Constitution. 
It is the Government itself. They made it into a special document. 

Shri Joachim Alva (Bombay): Madam, may 1 interrupt the 
hon. speaker and ask whether the phrase ‘bullying’ is correct and parlia* 
mentary and that in relation to the Leader of the House? 

Several Hon. Members: No, no. 

Mr. Chairman; I do not think it is unparliamentary. 

Au Hon. Member: Pcrliaps the hon. Member is not liappy. 

Acharya KrJplaai; I was not at all happy ; we are all not very 
happy. If ‘bullying’ offends anybody, 1 withdraw it. Will it satisfy? 
VfiW it make it less the bullying? 

We were told that we should consider the Constitution as sacrosanct 
and we thought that it must not be umpered. But, how did this Consti- 
tution come to occupy such a sacred place? It is the Government that 
wanted to give it tliis sacredness. What did they do? They put it in a 
volume. The volumewas illuminated. Everyone of us had to sign it. Then, 
the President of the Republic swears that he will keep the Constitution. 
Every Minister swears that he will keep the Constitution. But if they 
change the Constitution so easily and so quickly 1 do not know what they 
have sworn to. It is absurd to swear by something which you can change 
the next day. —{^. 9724 - 35 ) 
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a. ConstitaHoD of Belgioin, iSjxf 

Heading HI 

CONCERNING POWER 
25. All power stem from the nation. 

They shall be exercised in the manner established by the Consti- 
tution. 

28. The authoritative interpretation of lasvs Is solely the prerogative of 
the legislative authority. 

Chapter II— Concerning the Kingand his hlinhiers. 

71. The King has the right to dissolve the Houses either simultaneously 
or separately. The act of dissolution comprises a notice summoning 
the electorate to vote within forty days, and the Houses to meet 
again within ttvo months. 

84* No alteration to the Constitution may be made during a regency. 
Heading 17 

GENERAL CLAUSES 

130. The Constitution may not be suspended, either in whole or in 
part. 

Heading VIII 

THE REVISION OF THE CONSTITUTION 

131. The legislative power has the right to state that it is necessary to 
revise this or that constitutional clause as it shall designate, 

Follosving this statement both Houses are automatically dissolved. 
Two new Houses will be convened, in accordance svith Article 71. 
These Houses, inagrecraent with the King, shall pronounce judgment 
on the points submitted for revision. 

In this case the Houses shall not debate unless at least tsvo-thirds 
of the memben of each of them are present; and no alteration shall be 
adopted unless it secures at least Mvo-ihirds of the total votes cast. 

NOTE 

No article of the Caiutitutlon may escape amendment but a com- 
plete cn bloc revision as such is precluded because for the amendment of 
each article or part thereof a separate statement of Intent is required. 

t Test of cbe Coiutitutton lupptied bv ibe Ikigun Embassy, New Del.M, 
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And if in a majority of the States a majority of the electors voting 
approve the proposed law, and if a majority of all the electors voting also 
approve the proposed Jaw, it shall be presented to the Governor-General 
for the Queen’s assent. 

Xo alteration diminishing the proportionate representation of any 
State in either House of the Parliament, or the minimum number of re- 
presentatives of a State in the House of Representatives or increasing, 
diminishing, or otherwise aUering the limits of the State, or in any manner 
affecting the provisions of the Constitution in relation thereto, shall 
become law unless the majtwily of the electors votingin that State approve 
the proposed law, 

NOTE 

Over thirty amendments have been submitted to referendum out 
of which only four were adopted ; and two of these were trivial.’ None 
of these amendments affected the rights of the citizens. 

The Constitution has conferred a limited original jurisdiction on 
the High Court* and has left to the Parliament to confer original jurisdic- 
tion in any matter, inter alia, arising under the Constitution or involving 
its Interpretation * An appeal to the Privy Council from tlic decision of 
the High Court upon <;uesiions affecting the limits of powers between the 
Commonwealth of Australia and the States is prohibited by the Consti- 
tution unless the High Court certifies that they ought to be determined by 
the Council, In practice the High Court has become the final authority 
on these questions. 

1. The CofliUtuiion Alteration (Senate Eleetiont) t906 aliered Sfciion 13 ; the 
CotKtiiution (Stale Debti) 1909 altered Section 105 pettniiiing parliatnent to 
take over ffoin the State* their public debt* anytime not confining to those 
existing at the establishment d( the Consliiullon; The Constitution Alteration 
(State Debts) 1928 added Section 105AenabIing Parliament to enter into agree- 
ments with the State* yrilb rcipect to the public debt* of the Slates; and 
The Constituiion Alteraikw (Social Service*) 1916 added clauie XXIIIA to 
Section 51 conferring legislative power on the Parliament relating to health 

and social services like maternity allowance, widowt’ pensions, unemployment 
and social security. 

2. In matters arising out ol treaty, diploioatic reprerentaliie*, in whIUi the 
Commonwealth or the Sute* of re^lenu of diilerent Stales are the parlies and 
in which writ of mandamu* or prolubUion or injunction is sought against the 
offices of the Commonwealth. 

3. The Parliament ha* passed the Judiciary Am, 1503-1950 conferring jurisdiction 
on ffie High Court in respect of aWthe malter* arising under the Consliiutio" 
or tnvolvifif its interpretation, and in trial* of indictable ofTences against 
Federal lawt. 
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all contestationj except thojc provided by the law, both the Hoiiscs of 
Parliament have the sovereign right to judge the constitutional worth of 
their own enactments because article 28 states tliat the authoritative 
interpretation of laws is solely the prerogative of the legislative authorit)-. 

The two statements of intent to rcv'lse certain articles of the Consti- 
tution mainly relating to Belgium's participation in the organisation and 
functioning of supranational institutions were made in 1933 and in 1937 
but did not end up in actual amendments. iVith a viesv to adapt the 
Constitution to developments in the life of the Nation* to contemporary 
international realities*, to confer additional civil, social and economic 
rights on the citizens* and to solve the cultural problems of the nation*, 
third statement ofintent to revise certain articles of the Constitution has 
been made by both Houses and by the King in 1965 and is pending 
consideration of the newly elected Houses. 

3 . The Constitution of the Union of Bnrma, 1947 ! 

Ck'jpUr I—Formof Slate 

3. The sovereignty of the Union resides in the people. 

S. Detection of ci. 4 of artkte ( which has become obsoteie because of the ceding 
of colonial pouestion; 

amending article 126 relating toihesutus of capital; 

insetting article 140 Co say that the Constitution dran-n b French and Dutch 
is a valid text; and deletbg certab transitional articles. 

4. Inienbg aniele 23 (b) to provide for aitributjng certab powers to supra- 
rtational organisatioiui 

amendbg article 84 to enable revision of ibe articles which do not aifect 
the prerogatives of Che Crown during the regency; 

insertbg article 107 (b) to male Don.appIicabIe certab clauses of internal laws 
that run counter to bternaiional law or to the community law goverabg 
supranational bstitutions; 

bsertbg article 131 (b) to bao constilulibaal revision b war time or when the 
Houses are prevented from coovenbg freely on the national territory. 

5. Amendbg articles to clarify that its prohibition extends not only against dis- 
crimbation based on sex but also that of other forms such as race, religion etc; 
amendbg article 22 for the purpose of "better guarantees regardbg the secrecy 
of commuaicalions which citizens exchange among themselves and 
bsertbg clauses guarantering economic and social rights. 

6. Insertbg clauses forcreatbg cultural councils one each for French tpeating 
community and Dutch speakbg commuiuty for safeguardbg their certab 
interests and eropowrering them to lay proposals therefor belbre the Goseroment 
or the Houses of Parliament. 

Text of the Constitution as given b hlaunghlaung; ‘Bsrma'j Cenititulian’, 1956. 

The Revolutionary CouncD formed as a result of the Military CoupofMareh 
2, 1962 dissolved both the Cbambeia of tiie Union Parliament on March 3, and 
the Election Commission and All Parlies Government Advisory Committee on 
March 8 and vested b General Ne Win full legislative, judicial and executive 
powers but made all lasvs conUnne until repealed or amended. 
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The revision procedure comprises three separate and distinct stages: 
(J) the Pre-revision procedure: the initiative is taken and the statement of 
intent to revise is made in Parliament; (2) Parliament is dissolved and all 
its members are re-clcctcd; and (3) work then begins on the revision 
itself. The right to initiate revision i$ vested in the legislative authority: 
the King, the House of Representatives and the Senate. The revision is 
proposed in the usual form of a Bill or a draft amendment to the text or 
a Royal Decree. For all purposes the procedure Is the same as for ordi- 
nary legislative matters and no special majority b required. 

The new Houses, elected as a result of the decision to dissolve the 
previous Houses, are said to be Constituent Assemblies having the powers 
coinciding with that of their term of office. It may either revise or reject 
the revision of only the articles which were subject of statement of intent. 
Its powers are unfettered as to the manner and extent of revision. The 
resolutions covering the revision of articles when passed by both the 
Houses, are submitted for the approval of the King who may withhold 
approval if he wishes but there U no precedent to show that he has refu- 
sed such an approval any time. 

While Belgium has evidenced considerable developments in the 
political, social and economic spheres since 1831, the Constitution itself 
has remained virtually unchanged except on two occasions in 1893* and 
1920* when it was revised without affecting the constitutional system of 
modifying the constitutional principles. This is attributed to the two 
features of the Constitution. Firstly, the Constitution is conceived in very 
broad terms which enables extremely flexible interpretation being given 
to the constitutional regulations; and secondly, even though the Constitu- 
tion has conferred the civil rights and political rights on the citizens, some 
in absolute terms (articles 12, 13, 14, 15, 16 (1), 17 (L), 18,20, 21,24) 
and others under certain conditions and subject to regulations by law, 
and conferred exclusive jurisdictions on the law courts in respect of 
contestations arising out of civil rights, and in respect of political rights 

1. 1893-revision amended Ailicles rrlating to the niceejjion to the throne, group" 

ing of provinces and disqualiSeatioos to be a member of either House of 
Parliament esempling Minuteri ftom bring disqualified on the ground of 
accepting salaried post under the government. 

2. 1920-revi5ion substituted artiejea relating to electoral constituencies and mak- 
ing eligible a legally resident Belgian, etc. to be a member of either House of 
Parliament 

1921-revision substituted article*, wUhdrawing lower House’s privilege to 
introduce certain kinds of financial Bill and conferriog it on other bodies of the 
legislature as well. House oftbePeopIe, Senate and the King; introduced uni- 
versal adult fcancfiise, and provided for additional amenities to the meroben of 
the Legislatures. 
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the members present and voting, representing the State 
or each of the Slates concerned, as the case may be, 
Itavc voted in its favour. 

(5) A Bill which seeks to abridge any special rights conferred 
by this Constitution on Karens or Chins,® shall not 
be deemed to have been passed by the Chambers in joint 
sitting unless a majority of the members present and vot- 
ing, representing the Karens ot the Chins,® as the case 
may be, have voted it in its favour. 

210. Upon the Bill being passed in accordance with the foregoing 
provisions of this Chapter, it shall be presented to the President who 
shall forthwith sign and promulgate the same. 

NOTE 

The Constitution has conferred fundamental rights on the citizens 
as well as other persons and guaranteed the right to move the Supreme 
Court for their enforcement. In addition to providing for the Directive 
Principles of Stale Policy for the general guidance of the State it eon* 
tains a chapter dealing with the relations of the State to peasants and 
workers providing that the Stale is the ultimate owner of all lands, sub- 
ject to the Constitution tlie Stale has right to regulate, alter or abolish 
land tenures etc., and that the State may assist workers in organising 
against economic exploitations and protect worker; by legislations as to 
right of associations, working conditions and social welfare. Of the funda- 
mental rights some are expressed in absolute terms (Sections 13,14,13, 
19 (i), 22, 24 and 26), some arc subject to law (Section U read with 
Section 12, and Sections 16, 17, Id, 23 (4) & (5) and 28), and others 
subject to restrictions on the specified grounds (Sections 19 (ii), 20, 21, 
23 (I) (2) and (3), 25 and 27.) 

The Constitution was amended in 1951, 1959 and 1961 (twice) but 
none of the amendments dealt with the fundamental rights. The Act of 
1951 dealt with the establishment ofa separate State called ‘Karen’ and 
related provisions for its spcdal status svithln the Union amending 
Sections 380, 183, deleting Section 83 (I) and expression ‘Karen or’ in 
Section 2C9 (5) and substituting clause (e) and words ‘fifty three seats’ by 
‘Sixty t%vo seats’ in clause (f) of the Second Schedule. The Act of 1959 
suspended Section 116 with a view to enable a Minister who is not a 
member of the Parliament to continue for a period more than six months; 
and repealed certain clauses dealing with the special status of certain 
States. The Acts of 1961 substituted Sections 2,5 and 6 redefining the 

3. Tile cxprejjjons 'Karens or' ddeted lySeclion 5 of the Constitulion Amend* 
ment Act, 1951. 
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4 All powers, legislative, executive and judicial, are derived from 
the people and are exereisable on then behalf by, or ™ ““'"“'“Vhb 

theLgL of the Union or its eonst.tnent umts establ.shed by thn 

Constitution. 

Chapter II—Fundamenlal Rights 

9 Definition of 'State'; In this Chapter and in Chapters III* 
and IV= the term 'Stale- means the executive or legislative authority of 
the Union or of the Unit concerned according as the context may 
require. 

Chapter XI— Amendment of the Canstitulion 

207. Any provision of this ConsUtution may be amended, whether 
by way of variation, addiuon. or repeal, in the manner lieremaftcr 
provided. 

208. (1) Every proposal for an amendment of this Constitution 

shall be in the form of a Bill and shall be c.-rpre5scd as 
Bill to amend the Constitution. 

(2) A Bill containing a proposal or proposals for the amend- 
ment of the Constitution sliall contain no other proposals. 

209. (1) Such Bill may be initiated in either Chamber of Parlia- 


ment. 

(2) After it has been passed by each of the Chambers of 
Parliament, the Bill shall be considered by both Chambers 
in joint sitting. 

(3) The Bill shall be deemed to have been passed by both 
Chambers in joint silling only when not less than U'O- 
thirds of the then members of both Chambers vc 
voted in its favour. 


(4) A Bill which seeks to amend — 

(a) the State Legislative List in the Third Schedule, or 

(b) the State Revenue List in the Fourth Schedule, or 

(c) an Act of the Parliament making a declaration under 

paragraph (iv) of sub-section (t) of section 74 rcinov 
ing the disqualification of any persons for mem er 
ship of the ParlUmcnt as representative from any o 
the States shall not be deemed to have been passe 
the joint sitting of the Chambers unless a major^^V 


1. Relations of the State to Feasiats ■nri Workers. 

2. Directive Principles of State Policy. 
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territorial limits of the Union and re-organising certain States; and added 
new Sections after Section 132 for providing a Permanent Election 
Commiision. 

4. Constitution of The Dominion of Canada {x867)t 

THE BRITISH NORTH AMERICA ACT, 1867 
VI. Dhlrihuiion of Ltgulaliee Powers 
PotVERS OF THE PARLIAMENT 

91. Itshallbe lawful for the Q,uccn, by and with the advice and 
consent of the Senate and House of Commons, to make laws for the 
peace, order and good government of Canada, in relation to all matters 
not coming within the classesof subjects by this Act assigned exclusively 
to the Legislatures of the Province; and for greater certainty, but not so 
as to restrict the generality of the foregoing terms of this Section, it is 
hereby declared that (notwithstanding anything in this Act) the exclusive 
legislative authority of the Parliament of Canada extend to all matters 
coming within the classes of subjects next hcreinafier enumerated; that 
is to say: — 

•(1) The amendment from time to time of the Constitution of 
Canada, except as regards matters coining within the classes of subjects 
by this Act assigned exclusively to the Legislatures of the provinces, or as 
regards rights or privileges by this or any other Constitutional Act granted 
or secured to the Legislature or the Government of a Province, or to any 
class of persons with respect to schools or as regards the use of the English 
or the French language or as regards the requirements that there shall be 
a session of the Parliament of Canada at least once each year, and (hat 
no House of Commons shall continue for more than five years from the 
day of the return of the Writs for choosing the House: provided, however, 
that a House of Commons may in time of real or apprehended war, In- 
vasion or insurrection be continued by the Parliament ofCanada ifsuch 
continuation is not opposed by the votes of more than one-third of the 
members of such House, 

Exclusive Powers of Ptooinetal Legislatures 
92. In each Province the Lcgblaturc may exclusively make laws 
in relation to matters coming within the classes of subjects next herein- 
after mentioned; that is to say — 

1. The Amendment from time to lime, notwithstanding anything in 
this Act, of the Constitution of the Province, except as regards the 
office of Lieutenant Governor. 

t Text of the Constitution nipplied bjr the High Commissioner for Canad»; 

New Delhi. 

• Inserted by the British Konh America A« (No. 2), I9t9 (U.K.). 
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matter, wriu sliall be iwued for the election of Memben of a new 
Folkctlng. If the Bill it patted unamended by the Folkctint; asrcmbljng 
after the election, the Bill shall within six months after its final passage, 
be fubmittcJ to the KIceton for approval or rejection by direct voting. 
Rules for this voting shall be laid dotrn by Statute. If a majority of tlte 
persons taking part in the voting, and at least 40 per centum of the 
niectoratc, have s'oted in favour of the Bill as passed by the Folkcting, 
and if the Bill receives the Royal Assent, it shall fortn an integral part of 
the Constitutional Act. 

NOTE 

The Constitution of 10-19 was amended in 1915 to give franchise 
to svomcn and servants. It reduced the voting age fur the losver Chamber 
to 25, abolished electoral privileges of the upper Chamber extending 
franchise to men, women and servants of 35 and over and introduced pro- 
portional representation. In 1920 ft minor amendment ssis carried to 
provide for reunion with North Slcsvig. In 1930 more radical changes 
were proposed but did not come through because it failed to obtain the 
support in .a referendum as re<iuired by the Constitution. The campaign 
was resumed after the Second kS'orld War and on June 5,1933 a radical 
constitutional amendment ss*aj paued by an almost unanimous Parlia- 
ment. Since tlien there has been no amendment of the Constitution. 

The nesv Constitution abolished second Chamber, reduced \*oting 
age to 23 (further reduced to2l by the Act of 1951), specifically provided 
for the parliamentary responsibility of the executive, and while vesting 
legislative power in the King and Folkcting conjointly, the Executive 
power in the King and the judicial power in the Courts of Justice (articles) 
provided for their delegation by statute to international authorities set up 
by mutual agreement with other States for the promotion of international 
rules oflaw and co-operation [article 20(1)]. The administration of justice 
is made independent of the executive (article G2) and the Courts of Justice 
are entitled to decide any question bearing upon the scope of the 
authority of the executive power [article 63 (1)]. The Constitution has 
conferred certain fundamental rights of absolute nature (articles 68,70,76, 
77 and 78) , some subject to certaio conditions [articles 67, 73 (i), 74,79 
and 80] and others subject to be regulated by statute. 

7. Form of Government of Finland Act, 1919* 

Article 2. Sovereign power in Finland belongs to the people represent- 
ed by their delegates assembled in Diet. 

• Text of the IMS Consiiiutton a, pven in Amoj J. Peailee: Cmsiitutioiu *f gallons, 
1956. 
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5 . Ceylon 

THE CEYLON (CONSTITUTION) ORDER IN COUNCIL, 1946 
(!5th May, 1946) 

29. (1) Subject to the provisions of this Order, Parliament shall 
have power to make laws for the peace, order and good government of 
the Island. 

(2) No such law shall— 

(a) Prohibit or restrict the free exercise of any religion; or 

(b) Make persons of any community or religion liable to 
disabilities or restrictions to which persons of other com* 
munites or religions are not made liable; or 

(c) Confer on persons of any community or religion any 
privilege or advantage which is not conferred on persons 
of other communities or religions; or 

(d) Alter the constitution of any religious body except with 
the consent of the governing authority of that body; 
Provided that, in any casewherea religious body is incorpo- 
rated by law no such alteration shall be made except at the 
request of the governing authority of that body. 

(3) Any law made in contravention of sub-section (2) of this 
Section shall, to the extent of such contravention, be void. 

(4) In the exercise of its powers under this Section, Parliament may 
amend or repeal any of the provisions of this Order, or of any other 

Order of His Majesty in Council in its application to the Island; 

Provided that no Bill for the amendment or repeal of any of the 
provisions of this Order shall be presented for the Royal Assent 
unless it has endorsed on it a certificate under the hand of the 
Speaker that the number of votes cast in favour thereof in the 
House of Representatives amounted to not less than two-thirds 
of the whole number of members of the House (including those 
not present). 

Every certificate of the Speaker under this sub-section shall be 
conclusive for all purposes and shall not be questioned in any 
court of law. 

6 . The Constitution of the Kingdom of Denmark Act igsst 
THE SUCCESSION TO THE THRONE ACT, 27th MARCH, 1953 

88 . IVhen the Folketing passes a Bill for the purposes of a new 
constitutional provision, and the Government wishes to proceed with the 

t Text of the Constitution suppKed by the Royal Danish Embassy, New Delhi. 
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matter, ^vrits shall be issued for tbc election of Members of a new 
Folkcting. If the Bill is passed unamended by the Folketing assembling 
after the election, the Bill shall within six months after its 6nal passage, 
be submitted to the Electors for approval or rejection by direct voting. 
Rules for this voting shall be laid down by Statute. If a majority of the 
persons taking part in the voting, and at least 40 per centum of the 
Electorate, have voted in favour of the Bill as passed by the Folkcting, 
and if the Bill receives the Royal Assent, it shall form an integral part of 
the Constitutional Act. 

NOTE 

The Constitution of 1849 was amended in 1915 to give franchise 
to women and servants. It reduced the voting age for the lower Chamber 
to 25, abolished electoral privileges of the upper Chamber extending 
franchise to men, women and servants of 35 and over and introduced pro- 
portional representation. In 1920 a minor amendment was carried to 
provide for reunion with North Slesvig, In 1938 more radical changes 
svere proposed but did not come through because it failed to obtain the 
support in a referendum as required by the Constitution. The campaign 
was resumed after the Second World War and on June 5,1953 a radical 
constitutional amendment was passed by an almost unanimous Parlia- 
ment. Since then there has been no amendment of the Constitution. 

The new Constitution abolished second Chamber, reduced voting 
age to 23 (further reduced to 21 by the Act of 1961), specifically provided 
for the parliamentary responsibility of the executive, and while vesting 
legislative power in the King and Folkcting conjointly, the Executive 
power in the King and the judicial power in the Courts of Justice (article 3) 
provided for their delegation by statute to international authorities set up 
by mutual agreement with other States for the promotion of international 
rules of law and co-operation [article 20(l)J. The administration of justice 
u made independent of the executive (article 62) and the Courts of Justice 
arc entitled to decide any question bearing upon the scope of the 
authority of the executive power (article 63 (1)]. The Constitution has 
conferred certain fundamental rights of absolute nature (articles 68 70,76, 
77 and 78), some subject to certain conditions [articles 67, 73 (1), 74,79 
and SO) and others subject to be regulated by statute. 

7. Form of Government of Finland Act, 19x9* 

Article 2. Sovereign potver in Finland belongs to the people represent- 
ed by their delegates assembled in Diet. 

• Text of the Gorutiiutlon as givai ia Atnoi J. Peaitee: C«n/fiVuii«iu »/ J^ailant 
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Chapter 11 

General Rights and Constitutional Protection of Finnish Citizens 

16. These provisions concerning the general rights of Finnish 
citizens shall constitute no obstacle to the establishment by law of restric- 
tions which are necessary in time of svar or insurrection, and, in respect to 
persons in the military or naval serrice, at any time. 

Chapter XI 
Final Provisions 

95. This present Form of Government shall have in all its parts the 
sanctity of a fundamental law. It cannot be modified, interpreted, or 
repealed; nor can it be departed from, except in accordance with the 
procedure prescribed for fundamental laws in general. 

Diet Ad, r$38 

(Adopted at Helsingfors, January 13, 1928) 

67. In order to become a resolution of the Diet, every Bill con- 
cerning the adoption, amendment, interpretation, or abrogation of a 
fundamental law should, after having been treated as provided in article 
66, at the third reading be approved by a majority of votes to be left 
pending until the first ordinary session after elections and should be 
adopted without change at this session by a resolution assembling at least 
two-thirds of the votes cast. 

Nevertheless, if a bill referring to a fundamental law has been 
declared urgent in plenary sitting by a resolution at least five-sLxths of 
the votes cast, the matter should be resolved without being left pending 
and the resolution should be talcen up as stated in paragraph 1. 

NOTE 

The Constitution of Finland consists of the Form of Government of 

Finland Act, 1919, The Diet Act, 1919, The Diet Act, 1928. The Right 

of Parliament to Control the Lawful Discharge of Duties by the Members 
of the Council of State and the Chancellor of Justice Act, 1922 and the 
High Court of Impeachment Act, 1922 {to try Ministers for their illegal 
actions). The Form of Government of Finland Act, 1919 svas enacted in 
accordance with the procedure prescribed in article 60 of the Diet Act, 
1906. Keeping in view the experiences of the working of the 1919 Act 
further modifications were introduced under article 60 of the Act of 
I90G by enacting The Diet Act, 1928. This Act has repealed the Act 
of 1906. 
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The Constitution has conferred fundamental rights on the citizens 
of Finland. Some of them [articles 5, 6(1) & (2), 0(1), I0(l)&(2), 14 and 
15) are expressed in absolute terms and the others [articles 6(3), 7,8, 
9(2), 10(3), 11, 12 and 13J are subject to be regulated by law. Article 16, 
which permits imposition of restrictions in times of war or insurrection, is 
signiScant and suggests an inference that in no other circumstances it is 
possible to enact restrictions by ordinary legislation except what is 
permissible under the respective article. These rights arc, however, non- 
justiciable and the courts have no power to review the constitutionality 
of the law passed by the Parliament. This is due to the ti-adition and 
constitutional history of Finland. Many legislative enactments manifestly 
at variance with the fundamental rights (nearly 600 upto 1966) were 
passed not by amending the Constitution but by considering them excep- 
tions to the Constitution and by following the procedure for amending 
the Constitution itself, This was facilitated by the technique provided 
in the Proviso to article 67 of the Diet Act of 1 928. The normal procedure 
of article 67 is applied in a few exceptional instances only. If the devia- 
tion of the Bill from the fundamental rights is not manifest and there 
is a difference of opinion on this between the Speaker and the Plenary 
Session of Parliament the matter is referred to the Constitutional Com- 
mittee of the Parliament consisting of 17 members. The Committee 
consults outside specialists and lawyers and does not depart from the path 
of constitutionalism and respect for the Constitution. The Constitution 
enables the mistake of such judgment being corrected at the level of 
assenting the Bill by the President who on independent advise refuses to 
assent the Bill. 

The Form of Government Act, 1919 did not contain provisions as to 
its amendment. It was provided in the Diet Act, 1928. Therefore, it was 
amended in 1933 in respect of tenure of Diet Solicitor. The Diet Act, 
1928 was amended in 1937 to provide for appointment of trustees to 
administer national pension fund and twice in 1944 providing for 
deprivation of franchise in certain cases and freedom of speech in the 
legislature. 

8. Constitotion of the French Republic* 

Fourth Republic, 1946 Fifth Republic, 1958 

3. Nationalsovereigntybclongs 3. National sovereignty belongs 
to the French people. to the people, which shall exercise 

No section of the people or any this sovereignty tlirough its repre- 
individual may assume its exercise, sentatives and by means of referen- 
The people shall exercise it in dums. 

• Text of the 1916 Gotutitution as given in Amoj J. Peaslee: CoKstiiaiioHS efJfatiam, 
1956 and that of the 1958 Omstitmion as supplied by the French Embassy, 
New Delhi. 
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constitutional matters by the vote 
of their representatives or by the 
referendum. 

In all other matters they shall 
exercise it through their deputies in 
the National Assembly, elected by 
universal, equal, direct and secret 
suffrage. 

4. All French citizens and 
nationals of both sexes, who are of 
legal age and enjoy civil and political 
rights, may vote under condi»ions 
determined by the law. 


90. Revision of the Constitu* 
tion shall take place in the following 
manner: 

Revision must be decided upon 
by a resolution adopted by an 
absolute majority of the members of 
the National Assembly. 

This resolution shall stipulate 
the purpose of the revision. 

After at least three months, this 
resolution shall have a second read- 
ing under the same rules of pro- 
cedure as the first, unless the 
Council of the Republic to which 
the resolution has been referred by 
the National Assembly, has adopted 
the same resolution by an absolute 
majority. 

After this second reading, the 
National Assembly shall draw up a 
bill to revise the Constitution. This 
bill shall be submitted to the 
Parliament and voted by a majority 
and according to the rules estab- 
lished for any ordinary act of the 
legislature. 


No section of the people, nor 
any individual, may attribute to 
themselves or himself the exercise 
thereof. 

Suffrage may be direct or in- 
direct under the conditions stipula- 
ted by the Constitution. It shall 
always be universal, equal and 
secret. 

All French citzens of both sexes 
who have reached their majority 
and who enjoy civil and political 
rights may vote under the condi- 
tions to be determined by law. 

TITLE XIV 

ON AMENDMENT 

89. The initiative for amending 
the Constitution shall belong both 
to the President of the Republic on 
the proposal of the Premier and to 
the members of Parliament. 

The Government or Parlia- 
mentary bill for amendment must 
be passed by the two Assemblies in 
identical terirts. The amendment 
shall become definitive after appro- 
val by a referendum. 

Nevertheless, the proposed 
amendment shall not be submitted 
to a referendum \vhen the President 
of the Republic decides to submit it 
to Parliament convened in Con- 
gress; In this case, the proposed 
amendment shall he approved only 
if it is accepted by a three-fifths 
majority of the votes cast. The 
Secretariat of the Congress shall be 
that of the National Assembly. 

No amendment procedure may 
be undertaken or followed when 
the integrity of the territory is in 
jeopardy. 
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It shall be submitted to a The republican form of govern* 
referendum unless it has been ment shall not be subject to amend- 
adopted on second reading by a ment. 
two-thirds majority of the National 
Assembly or voted by a three-fifths 
majority of each of the two 
assemblies. 

The bill shall be promulgated as 
a constitutional law within eight 
days after its adoption. 

No constitutional revision rela- 
tive to the existence of the Council 
of the Republic may be made 
without the concurrence of this 
Council, or resort to a referendum. 

91- The constitutional com- 
mittee shall be presided over by the 
President of the Republic, 

It shall include the President of 
the National Assembly, the President 
of the Council of the Republic, 
seven members elected by the 
National Assembly at the beginning 
of each annual session by propor- 
tional representation of party groups 
and chosen outside its own member- 
ship and, three members elected 
under the same conditions by the 
Council of the Republic. 

The constitutional committee 
shall determine whether the laws 
passed by the National Assembly 
require a revision of the Constitu- 
tion. 

92. In the period allowed for 
the promulgation of the law, the 
committee shall receive a jmnt 
request from the President of the 
Republic and the President of the 
Council of the Republic, the Council 
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NOTE 


The Constitution docs not contain a BiJI of Rights separafelj’ situa- 
ted. However, the rights of equality before the law, prohibition against 
discrimination and freedom of belief [article 2 (I) and article 77 {3)] 
and the right not to be detained arbitrarily (article 66) are conferred 
under two distinct Titles (Parts). The Republic has adopted "liberty, 
equality, fraternity as its motto [article 2f4)] and the French people 
proclaimed their attachment in/rr a/ifl to the Rights of Man (Preamble). 
In these decharations the Constitution assumes that fundamental freedoms 
and human rights are in the enjoyment of the French people. This is also 
evidenced in article 34 which says that the laws passed by Parliament 
shall establish rtgulalfons concerning inter alia civil rights and the funda- 
mental guarantees granted to the citizens for the exercise of their public 
liberties [Cl. 2 (i)]; the fundamental guarantees granted to civil and mili- 
tary personnel employed by the State (Cl. 3(iii)I; and determine the 
fundamental principles of property rights (cl. 4 (iv)]. 

The Constitutional Council consists of nine members holding nine 
years’ non-renewable term, three of whom are appointed by the President 
of the Republic, three by (lie President of the National Assembly and 
three by the President of the Senate. Former President of the Republic, 
however, become member ex officio for life in addition. Among other 
functions, the Council determines the constitutionality of the organic laws 
and other laws before they are promulgated and any provision of such 
laws declared unconstitutional may not be promulgated or implemented 
and the decision of the Council is not subject to appeal to any jurisdic- 
tion whatsoever. The legislative text of the matters falling outside the 
domain of law may be modified after consultation with the Council of 
State. 


The Constitution has been amended on three times. The amend- 
ment of 1960 was adopted by the French Parliament under article 85* 


1. ttrtiWf S5: ''By derogation fivin (fcc prowfanr piwtcftriJ !a srtiek 89, the 
provisions of the present "nilc ({. *. on the French Community) that concern 
the functioning of the common institutioas shall be amendable by identical 
Uws passed by the Partiament ofche Republic and by the Senate ofibe 
Coramunity. 

The provisions of the present Title may abo be amended by agreements con- 
cluded between all the States oflhe comowinity; the new prosuion* shall be 
put into force under tbc concEtiona required by the Constitution of each 
stale". (This clause is added by the amendment of 1960). 
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NOTE 


The Constitution does not contain a Bill of Rights separately situa- 
ted, However, the rights of equality before the law, prohibition against 
discrimination and freedom of belief [article 2 (1) and article 77 (3)] 
and the right not to be detained arbitrarily (article 66) are conferred 
under two distinct Titles (Partsy. The Republic has adopted “liberty, 
equality, fraternity as its motto [article 2^4)J and the French people 
proclaimed their attachment inter aha to the Rights of Man (Preamble). 
In these declarations the Constitution assumes that fundamental freedoms 
and human rights arc in the enjoyment of the French people. This is also 
evidenced in article 34 which says that the laws passed by Parliament 
shall establish re^/a/»onr concerning inter alia civil rights and the funda- 
mental guarantees granted to the citizens for the exercise 'of their public 
liberties [Cl. 2 (i)]; the fundamental guarantees granted to civil and mili- 
tary personnel employed by the State (Cl. 3(111)); and determine the 
fundamental principles of property fights [cl. 4 (iv)). 

The Constitutional Council consists of nine members holding nine 
years' non-renewable terra, three of svhom are appointed by the President 
of the Republic, three by the President of the National Assembly and 
three by the President of the Senate. Former President of the Republic, 
however, become member ex officio for life in addition. Among other 
functions, the Council determines the constitudonality of the organic law's 
and other laws before they are promulgated and any provision of such 
laws declared unconstitutional may not be promulgated or implemented 
and the decision of the Council is not subject to appeal to any jurisdic- 
tion whatsoever. The legislative text of the matters falling outside the 
domain of Law may be modified after consultation with the Council of 

State. 


The Constitution has been amended on three times. The amend- 
ment of 1960 was adopted by the French Parliament under article 85> 


Article 85: "By derogxlion from ibe procedure provided itr article 59, tie 
provisions of the present Title |i. a. on the French Community) that concern 
the functioning of the common institution* shall be amendable by identical 
laws passed by the Parliament of the Republic and by the Senate of the 

Community- 


The provisions of the present "Rtle may a _ 

eluded betv.een all the State* of the community; the new prmui 

put into force under the conduion* te^itrd by the Constitution ofeach 
state”, flliis clause i* added by the amendment of 1960). 
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which i» an exception to article 89* and related to matters concerning 
farticles 85 and 80'i member states wfrr « of French Community. The 
amendment of 1962 amended radically articles 6 and 7 relating to the 
election of the President of the Republic and filling of the vacancy. It was 
adopted b> Referendum. The amendment of 1963 amended article 28 
relating to the convening and duration of the sessions of Parliament and 
was adopted by Parliament convened in Congress, 
g. The Basic Law of the Federal Republic of Germany, igist 

I. Basic Rtcim 

I. (1) The dignity of roan is inviolable. To respect and protect it 
is the duty of all state authority. 

(2) The German people therefore acknowledge inviolable and 
inaliemible human rights as the basis of every community, of 
peace and of justice in the world. 

^3) TTie following basic rights bind the legislature, the executive and 
the judiciary as directly enforceable law, 

• • • 

17a, (1) Laws concerning tnilitar)* service and alternative service may, 
by provisions applying to members of the Armed Forces and of 
alternative services during their period of military or alternative 
service, restrict the basic right freely to express and to dlssemi* 
nite opinions by speech, writing, and pictures [.article 5 para* 
graph (1) first half-sentence), the basic right of assembly 
(article 8), and the right of petition (article 17} in so far as it 
permits to address requests or complaints jointly with others. 

(2) Laws for defence purposes, including the protection of the 
civilian population, may provide for the restriction of the basic 
rights of freedom of movement (article 11) and inviolability 
of the home (article 13). 

10. NMioeveiabuscs freedom of expression ofopinion, in particular 
freedom of the press (article 5, paragraph 1), freedom of 
teaching (article 5, paragraph 3), freedom of assembly 
(article 0), freedom of association (article 9), the secrecy of 
mail, posts and telccomraunicatiotis (article 10), property 
(article 14), or the right of asylum (ariicle 16, paragraph 2) 

2, A weonJ excep*MO 10 article introducH In article 7(6j br rbc amend- 

roenteflSCJ: ' 

•Tbere may be no am'iciriwi cC-,.....jinkIe B3 of ihe CorHlituiioo durl-j 
«he vacancy of the PmiJeiwy of ibe Rrpubne or durbf the period that eUpvi 
berwnthedecUratioQOflhe definitive charaeier of the impediment of the 
rredJent of the RrpuKk and the electioa ofhi, nxecuor." 

t Teat of the Coottimiion lupplied by ibeEmhatty of the Federal RrpuUkof 
Cemuny, New Delhi. 
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in order to attack the free democratic basic order, forfeits these 
basic rights. The forfeiture and its extent are pronounced by 
the Federal Constitutional Court. 

19, (1) Insofar as under this Basic law a basic right may be restricted 

by or pursuant to a law, the law must apply generally and not 
solely to an individual case. Furthermore, the law must name 
the basic right, indicating the article. 

(2) In no case may a basic right be infringed upon in its essential 
content. 

(3) The basic rights apply also to corporations established under 
German Public Law to the extent that the nature of such rights 
permits. 

(4) Should any person's right be violated by public authority, 
recourse to the court shall be open to him. If no other court 
has Jurisdiction, recourse shall be to the ordinary courts. 

II. TkG PsOBRATtON AND THE LaENDER 

20. (1) The Federal Republic of Germany is a democratic and social 

federal state. 

(2) AU state authority emanates from the people. It is exercised 
by the people by means of elections and voting and by separate 
legislative, executive and judicial organs. 

(3) Legislation is subject to the comtitutional order; the executive 
and the judiciary are bound by the law. 

24. (1) The Federation may, by legislation, tramfer sovereign powers 

to international institutions. 

(2) For the maintenance of peace, the Federation, may join a 
system of mutual collective security; in doing so it will consent 
to such limitations upon its sovweign powers as will bring about 
and secure a peaceful and lasting order in Europe and among 
the nations of the world. 

(3) For the settlement of disputes between nations, the Federation 
will accede to agreements concerning a general, comprehensive 
and obligatory system of international arbitration. 

25. The general rules of public international law form part of the 
federal law. They take precedence over the lasvs and directly 
create rights and duties for the inhabitants of the Federal 
territory. 
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26. (I) Activities tending and undertaken with the intent to disturb 
peaceful relations between nations, especially to prepare for 
aggressive war, arc unconstitutional. They shall be made a 
punishable onense. 

(2) \Veapons designed for warfare may be manufactured, trans* 
ported or marketed only with the permission of the Federal 
Government. Details will be regulated by a federal law. 

VII. Legislative Powers of the Federation 
79. (1) The Basic Law can be amended only by a law which expressly 
amends or supplements the text thereof. 

With respect to imemational Ire.'tiies the subject of which Is a 
peace settlement, the preparation of a peace settlement or the 
abolition of an occupation legimc, or which .ire designed to 
serve the defence of the Federal Republic, it shall be suiTicient, 
for the purpose ofa clarifying interpretation to the effect tint 
the provisions of the Basic Law arc not contmry to the con- 
clusion and entry into force of such tre.'ities, to effect a 
supplementation of the text of the B-isic Law confined to 
this clarifying interpretation. 

(2) Such a law requires the affirmative vole of two-tliirds of the 
Bundestag and two-thirds of the votes of the Bundesrat. 

(3) An amendment of this Basic Lasv affecting the division of the 
Federation into Laender, tlie participation in principle of the 
Laender in legislation, or the basic principles laid down in 
articles 1 and 20, is inadmissible. 

NOTE 


The Constitution h.is given prominent place to the fundamcnt.il 
rights, some of them arc absolute [articles I, 3, 4 (1 & 2), 12 (3), 101 (1), 
i?? subject to general law (Articles 2(2), 4 (3), 

5(1 & 2), 0, 10, 12 (1), 14, 16 (1), 103 and 101) and other to be restric- 
ted on the stipulated grounds [articles 2(1), 5 (3), 7, 9, 11, 12 (4), 13 
and 16 (2)]. Since all enumerated fundamental rights are sclV-execuling 
and automatically binding on legislation, administration and judiciary 
[article 1 (3)] anybody whose right is infringed by the public authority may 
seek judicial redress. Article 14 (3) specifically confers the right to go to 
the ordinary court to resolve dispute regarding the amount ofeompensa- 
tion for the property expropriated. Thu apart, article 17 confers a right to 
address individually or jointly with others written requests or complaints 
to the competent authorities and to the representative assemblies. Anyone 
who abuses the rights, as mentioned in article 18 forfeits the rights to the 
extent pronounced by the Federal Constitutional Court. 
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The Federal Constitutional Court consists of Federal Judges and other 
members half of which are elected by the Bundestag and the other half by 
theBundesrat. The Court has jurisdiction to decide on the interpretation of 
the Constitution in the event of disputes concerning the rights and duties of 
a supreme Federal organ or othw parties who have rights under the Consti- 
tution etc., in case of difference ofopinion on the compatibility of Federal 
Law or Land Law ^vith other Federal Law; in case of differences of opinion 
on the rights and duties of the FedcraUon and Laendcr or other disputes 
of Public la^v between the Federation and the Laendcr or between diffe- 
rent Laenders; in other cases provided in the Constitution; and other 
matters as might be assigned to it by Federal Law. 

Upto 1961, the Constitution w'as amended on ten occasions of which 
two amendments were of fundamental rights including article 1 , of 
course without affecting it. One amendment inserted article 17a prond- 
ing for restricting the rights in articles 5(1), 8 and 17 by law concerning 
military service and alternative service and rights in articles II and 13 
for defense purposes including the protection of the civilian population. 

10 . Political Constitution of the Republic of Honduras 1936 ! 

TITLE IV 
The Fern of Cocetnmenl 

86 . The Government of Honduras is republican, democratic and 
representative: It is exercised by three independent powers: legislative, 
executive and judicial. 

87. None of the constituted powers shall perform acts by which 
the form of the established government is altered or the integrity of die 
territory or the national sovereignty is impaired. 

88 . The dispositions of this Constitution do not oppose the 
treaties that may be concluded with one or more sections of the former 
Republic of Central America with the purpose of returning to the Union. 

117. The Presidential period shall be six years and shall begin on 
the first January’. 

118. The following may not be elected President or Vice-President 
for the following term: 

1. Tlie citizen who shall have exercised the presidency' in pro- 
prietary right or ad intertni, in the course of a term; 

2. The secretaries of state svbo exercise or have exercised their 
office six months before the elections occur; 

3. Tlie relatives of the President or \'ice-Pre$idcnt of the Republic 
\\ ithin the fourth degree of consanguinity or affinity. 

f Text of the Comtiiution girea iaAtnoi J. CnjtitwiU^i ef 1956. 
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200. The Constitution and the Constitutive laws may be reformed 
partially by a Congress inordinary session, with two-iliirds of 
the votes of its members, the respective decree having to be 
ratified by the following ordinary legislature, also by two- 
tliirds of the votes of the members, in order that the reform 
may go into effect. 

The reform of articles 1 1 7, 1 18, and 200 or of one or more of 
these three, and the total reform of the Constitution and the 
Constitutive laws can only be eHccfed by a Comtiiullonal 
Assembly, convoked for this purpose by the National Congress. 


The Constitution has conferred rights and guarantees in a separate 
Part (Title HI). In addition it is stated in article 81 that this emimcra- 
tioti of rights and guarantees docs not exclude those not enumerated that 
derive from the principle of the sovereignty of the people and the Repub- 
hcan form of governments. Article 82 declares that the lasvs that regulate 
the exercise of such guarantees and rights slall be nullinsofarasthey 
dimmish, restrain, or corrupt them. At the same lime article 83 permits 
emporary suspension of the rights of habeas corpus; not to be arrested 
.wn. teyo„d5« month,, Hvlo. 

.b.l.,y orclom.c,le,nol,obe conveyed ,o ,,ri,o„ ifablc to give .eeutity 
rtecdom. ortpeeeb. et.embly 
XnX .T ", ‘’5;”°"*"™ f-' P-'potet; and to travel abroad, 
Unce oforr" '’" “''"u'''™"'*’’ “ ““ grave dbtut- 

ZTon of r,1- “ xe""' ■ieclated doting the tot- 

bvTe Con I V • right, can be otdeted only 

S o onlvT ty ive, ,.ho can 

do so only for a period not more than CO days. 

l«irutite,edberote the Supreme 
mW , m •' ofo law referring to nmrtti no. 

SHrolXob- • "" “y “"y P™o"l.o, onto 
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iherrguUbon of th„ remedy » l.r, provided by law. 

IX. Coastitutioa of Ireland (Eire), 193^1^ 
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all questions of national policy, according to the requirements of 
the common good, 

(2) These powers of government are exercisable only by or on the 
authority of the organs ofState established by this Constitution. 

46. (I) Any provision of this Constitution may be amended, whether by 

way of variation, addition, or repeal, in the manner provided 
by this article. 

(2) Every proposal for an amendment of this Constitution shall be 
initiated in Bail Eircann as a bill, and shall upon having been 
passed or deemed to have been passed by both Houses of the 
Oireachtas, be submitted by referendum to the decision of the 
people in accordance with the law for the time being in force 
relating to the referendum. 

(3) Every such bill shall be expressed to be “An Act to amend the 
Constitution”. 

(4) A bill containing a proposal or proposals, for the amendment of 
this Constitution shall not contain any other proposal. 

(5) A bill containing a proposal for the amendment of this 
Constitution shall be signed by the President forthwith upon 
his being satisfied that the provisions of this article have 
been complied with in respect thereof and that such proposal 
has been duly approved by the people in accordance with the 
provisions of section (1) of article -i? of this Constitution and 
shall be duly promulgated by the President as law. 

The Referenduu 

47. (1) Every proposal for an amendment of this Constitution which is 

submitted by referendum to the decision of the people shall, for 
the purpose of article 46 of this Constitution, be held to have 
been approved by the people if, upon having been so submitted, 
a majority of the votes cast at such referendum shall have been 
cast in favour of its enactment into law. 

(2) (a) Every bill and every proposal, other than a proposal to 

amend the Constitution, which is submitted by referendum 
to the decision of the people shall be held to have been 
voted by the people if a majority of the votes cast at such 
referendum shall have been cast against its enactment into 
law and if the votes so east against its enactment into law 
shall have amounted to not less than thirty-three and one- 
third per cent of the voters on the register. 
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(b) Every bill and every proposal, other than a proposal to 
amend the Constitution, which is submitted by referendum 
to the decision of the people shall for the purposes of 
article 27 thereof be held to have been approved by the 
people unless voted by them in accordance svich the pro- 
visions of the foregoing subsection of this section. 

(3) Every citizen who has the right to vote at cfcction for members 
of Dail Eircann shall have tlie right to vote at a referendum. 

(4) Subject as aforesaid, the referendum shall be regulated by- 
law. 

NOTE 

The Constitution has conferred fundamental rights on the indivi- 
duals. “nic principles of social policy set forth under the ‘Directive 
Principles of Social Policy* are intended, however, for the general 
guidance of the Parliament. The Supreme Court is invested with the 
power of judicial review of the coosctcutionality of the laws and the Con- 
stitution prohibits making of a law excluduig the appellate jurisdiction 
of the Supreme Court in respect of matters involving questions as to the 
constitutional validity of the laws. It is significantly provided that the 
constitutional decisions of the Court are to be announced by such of the 
judges as the Court shall direct and enjoins that neither the opinion 
dissenting or assenting to the contrary be announced nor the existence of 
such contrary opinion be disclosed. 

The Constitution has not so far been amended under articles 46 and 
47. However, under the power given by article 51 to the Parliament to 
amend the Constitution during the transitory period the Constitution was 
amended on two occasions, one in 1939 and the other in 1941. Both 
these amendments made altcradom in article 28(3) (hi) confining the 
immunity from constitutional validity of the acts done under the laws 
enacted for the purpose of securing public safety and the preserration 
of the State in time of ivar or armed rebellion to such period and defining 
time limit of the latter eventoality. 

12 . Constitution of the Republic of luly 
BASIC PRINCIPLES 

1. Sovereignty belongs to the people, svho exercise it in the manner 
and within the limits laid down by Constitution. 

2. The Republic recognizes and guarantees the inviolable rights of 
man, both as an individual and as a member of the social groups in 

t Text of the Cotutiiution suf^ed bj the Italian Embassy, Xew Delhi- 
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in which hU personality finds expression, and imposes the perfor- 
mance of unilateral duties of a political, economic and social nature. 
10. Italy's legal system conforms svith the generally recognised princi- 
ples of International law. 


PART I 

Right and Duties of Private Citizens 
TITLE 1 
Civil Relations 

28. Officers and employees of the State and of public bodies arc 
directly responsible, according to the criminal, civil and adminis- 
trative laws, for aqts committed in violation of rights. In such 
cases civil responsibility extends to the State and to public bodies. 

PART n 

Organifution of the Republic 

TITLE VI 

Constitutional Guarantees 
SECTION I 
Constitutional Court 

134. The Constitutional Court decides: 

On contfos’Cfsies concerning the constitutional legitimacy of laws 
and acta having the force of law, emanating from central and regional 
government; 

On controversies arising over constitutional assignment of powers 
within the State, between the Stale and the Regions, and between 
Regions; 

On impeachment of the President of the Republic and Ministers, 
according to the norms of the Constitution. 

136. ^Vhcn the Court declares a norm of law, or an act liaving the force 
of law, to be unconstitutional, the norms cease to liave efTcct from 
the day following the publication of tlic decision. 

The decision of the Court is published and is communicated to 
Parliament and the interested Regional Councils in order tliat provisions 
niay be made in constitutional form where considered necessary. 

137. ...The decisions of the Constitutional Court may not be contested. 
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CONSTITUTIONAL AMENDMENT 


SECTION II 

Amendmenii to Ikt CoastiMton— Constitutional Laws 

138. Amendments to the Constitution and other constitutional laws are 
passed by the Chamber of Deputies and the Senate in two 
successive sessions at an interval of not less than three months and 
are approved by an absolute majority of the members of each 
Chamber on the second reading. 

The laws themselves are submitted to popular referendum when, 
within three months of their publication a demand shall be made by 
one-fifth of the members of other chamber or five hundred thousand 
electors or by five regional councils. A law submitted to referendum 
shall not be promulgated unless approved by a majority of valid 
votes. 

A referendum shall not be held if the law has been approved in 
both Chambers, during a second reading, by a majority of two 
thirds of the members of each Chamber. 

139. The Republican structure is not subject to constitutional amend- 
ment. 

NOTE 

The Constitution has conferred rights of equality, local autonomy, 
linguistic protection and religious freedoms under the heading ‘Basic 
Principles’ of the Constitution. Other rights and duties of private 
citizens are: (i) Civil Relations— articles 13 to 28, (2) Ethical and social 
relations— articles 29 to 34, (3) Economic relations — articles 35 to 47, 
and (4) Political relations— articles 48 to 54. 

Article 134 invests the Constitutional Court with the porver to 
review and nullify legislation and acts having the force of law if they 
are found to be inconsistent with the Court's interpretation of the Con- 
stitution. This marks a break with the tradition of legislative supremacy 
which has been dominant in Italy so lar. However, article 136 recognises 
the right of the legislature to act in accordance with its own understand- 
ing of the Constitution and when so done it Is valid. The Court’s 
interpretation to the contrary would have operation prospectively. 

The Constitution has made a distinction between the ‘Constitution* 
and the 'Constitutional law’, the latter referring to the laws supplementing 
the Constitution wherever it is sought to be provided by the Constitution 
and the laws amending the Constitution. But the amending process in 
article 138 is applicable to both widiout any differentiation. The normal 
procedure for debating and voting of Bills is equally applied to the Bills 
of a constitutional nature— article 72. 
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The Republic has so far amended the Constitution only thrkr in 

1948\ in 1953- and in 1963* but none of them afTcctccI fundatncntalfight* 

13. Japan 

CONSTITUTION OF JAPANf 

November 3, I9JG 

We, the Japanese people, acting throughout duly elected represen- 
tatives in the National Diet, determined that we shall secure for ourscl* 
ves and our posterity the fruits of peaceful co-operation with all nations 
and the blessings of liberty throughout this land, and resolved that never 
again shall wc be visited with the horrors of war through the action of 
government, do proclaim that sovereign power resides with the people 
and do firmly establish this Constitution. Government is a laered trust 
of the people, the authdrity for which is derived from the people the 
powers of which arc exercised by the representatives of the people, and 
the benefits of which arc enjoyed by the people. This is a universal princi- 
ple of mankind upon which this Constitution is founded. VVe reject and 
revoke all constitutions, laws, ordinances, and rescripts in conflict 
herewith. 

ChapUr III—Rishts and Duties of the People 

11. The people shall not be prevented from enjoying any of tile 
fundamental human rights. These fundamental human rights guaranteed 
to the people by this Constitution shall be conferred upon the people of 
this and future generations as eternal and inviolate rights. 

12. The freedom and eights guaranteed to the people by thl* 
Constitution shall be maintained by the constant endeavour of the pco'.J# 
who shall refrain from any abuse of these freedoms and shall alwaytf^ 
responsible for utilising them for the public svelfare. 

Chapter JX— Amendments 

96. Amendments to this Constitution shall be initiated by thtlr^ 
through a concurring vote of two-thirds or more of all the mcmj.5^^ 
each House and shall thereupon be submitted to the people for 
tion, which shall require the affirmative vote of all votes cast there-.-, ^ , 
special referendum or at such election as the Diet shall specify, 
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duty on the people inter alia to rcrratn from any abuse of these free- 
doms and rights and made them responsible for utilizing them for the 
public welfare and article 25 enjoins on the State to use its endeavours 
in all spheres of life, for the promotion of and extension of social welfare 
and security, and of public health, it could be inferred that all these 
rights can be limited by the legislature in the interest of public welfare. 
To make these rights positive the right of access to the courts is 
guaranteed (article 32) and a right to sue for redress as provided by 
law from the State or a public entity for damages suffered through 
Illegal acts of any public ofBcial (article 17) is conferred. 

By article 81, the Supreme Court is vested with the power to 
determine the constitutionality of any law, order, regulation or official 
act and it Is made the Court of last resort. “This enables, the Supreme 
Court to exercise political power to check the Diet on behalf of the 
Sovereign people.’’^ The Chief Judge is appointed by the Emperor as 
designated by the Cabinet and other judges by the Cabinet. However, 
the appointment of the judges Is required to be reviewed by the people 
at the first genera! election of members to the House of Kepresentatives 
following their appointment and to be periodically reviewed at the 
first general election after every ten years. If the majority of the voters 
favours the dismissal of a judge, he shall be dismissed (article 6 (2) and 

79 ). 


The Constitution has not so far been amended. “Given the circum- 
stances surrounding the drafting and adoption of the Constitution, the 
question remains whether it Is likely to become rooted in Japanese politi- 
cal life. Conservatives have openly expressed their desire to amend the 
Constitution in order to strengthen the position of the Emperor and the 
Cabinet and generally to return, although not all the way, to the old 
Constitution. Liberals and socialists on the other hand, liavc supported 
the Constitution and even have argued in favour of strengthening portions 
of it, such as the section on civil liberties. In view of the lack of consensus 
on this problem and the necessity of obtaining, in order to amend the 
Constitution, a two-thirds majority in Diet and majority of the popular 
vote, it would seem unlikely that the Constitution will be drastically 
changed in the foreseeable future.”* 

1. S. Qulijley: T7it Jt'tw Japan, 1956, p. 173. 

2, Kobutalc Ike: Japan in ‘^fajar (7»reniJii«af» ^ Asia’, 1963 ed. Kahin, pp. 18t-5. 

"The new Constitution u not, in (act, a revision bat «n entirely new instrument 
oreovemment. Japan’* fundamental law ha* been fundaroenlaMy changetl. 
Wheiher or not a corresponding changewill occur in Japan’* political way of 
life, thuihfusing reality into leKalhy* oaK' ‘ "‘H wH-” Harold S. Quigler- 

1956, p. IC"^ . • 4 \ 
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14 Federation of Malaya 

CONSTITUTION OF FEDERATION OF MALAYAt 
^August 31, 1957) 

4 m This ConstltulioD is the Supreme Law of the Federation and any 
law passed after Merdeka Day which Is incons.stent w.th this 
Constitution shall, to the eatent of the inconsistency, be void. 

(2) The validity of any law shall not be questioned on the ground 
that — 

(a) It imposes restrictions on the right mentioned in Articles 
f2)* but does not relate to the matters mentioned therein, or 

(b) it imposes such restrictions as arc mentioned in Article 10 
(2)** but those restrictions were not deemed necessary o 
expedient by Parliament for the purposes mentioned m tha 
Article. 

(3) Theyaltdityofanylaw made by Patliament or the Legislature 
of any State shall not be questioned on the ground that it ma 
provision with respect to any matter with 
Parliament or, as the case may be. the Legislature of the 
has no power to make laws, except — 

(a) if the law was made by Patliament, in proceedings between 
the Federation and one or more States; 

(b) if the law was made by the Legislature of a State, in proceed 
ings between the Federation and that State. 

159. (1) Subject to the following provisions of this Article, the 
provisions of this Constitution may be amended by fc ca 


t Text of ihfi Conslitulioo, a* published by the Government of Malaya. 

* A citizen’s right to move fredy throughout the Federation and to '**i‘oi/ 

part thereof may be restricted by law relating to security of the Federal i 
puhlid order, public health or the punishment of offenders. 

*• It permits imposition of restrictions on the (a) freedom of speech and 

on grounds of necessity, or expediency in the interest of the security 
Federation, friendly relations with other countries, public order or mo 
and to protect tlie privileges of Parliaioent or Legislative Assembly or 
vide against contempt of court, defamation, or incitement to any o > 
right to assembly peaceably and without arras on the grounds g„d 

expediency in the interest of the security of the Federation or public or 
(c) right to form associations on the grounds of necessity or expediency 
interest of the security of the Federation, public order or morality. 
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{2) No amendments to this Constitution shall be made before 
Parliament is constituted in accordance with Part IV except 
such as the Legislative Council may deem necessary to remove 
any difficulties in the transition from the constitutional arrange- 
ments inoperation immediately before Mcrdcka Day to those 
provided for by this Constitution; but any law made in 
pursuance of this clause shall, unless sooner repealed, cease 
to have effect at the expiration of a period of twelve months 
beginning with the day on which Parliament first meets. 

(3) A Bill for making ajiy amendment to the Constitution (other 
than an amendment excepted from the provisions of this clause) 
shall not be passed in either House of Parliament unless it has 
been supported on Second and Third Reading by the votes of 
not less than two-thirds of the total number of members of that 
House. 

(4) The following amendments arc excepted from the provisions of 
clause (3), tlut is to say— 

(a) any amendment to the Second, Sixth or Seventh Schedule; 

(b) any amendment incidental to or consequential on the exer- 
cise of any power to make law conferred on Parliament by 
any provision of this Constitution other than Articles 74 
and 76; and 

(c) any amendment incidental to or consequential on the repeal 
of a Jaw made under clause (2) or consequential on an 
amendment made under paragraph (a). 

(5) A law making an amendment to Article 38, 70, 71 (I) or 153 
shall not be passed without the consent of the Conference of 
Rulers. 

(6) In this Article "amcndincnt’' includes addition and repeal. 

NOTE 

The Constitution guarantees Fundamental Liberties. Some of the 
rights arc expressed in absolute term (articles 6(1), 7(1), 9(1), and 12(1) 
(2-fir$t part) and (3), some subject to restrictions as may be imposed by 
law (articles 5 (1), 12 (2-second part) and 13 (1), and others rubjeet to 
restrictions on certain specified grounds (articles C(2)&(3), 7(2), 8, 9(2), 
10, 11, and 13(2). However, the power of judicial review is very much 
restricted vide article 4(2) and (3). 

The Constitution was amended in I960 and 1965. 1900 amend- 

ment extended Parlianicnt’f power in respect of Preventive Detention so 
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as to enable it to lalce action when a state of emergency is declared. The 
1965 amendment was to provide for the secession of the State of Singapore 
from the Federation. 

15. Norway 

CONSTITUTION OF THE KINGDOM OF NORWAYf 
(May 17, 1814 with amendments) 

112. If experience proves that any part of the Constitution of the King- 
dom of Norway ought to be changed, a proposal to this effect shall 
be submitted to the first, second or third ordinary Storting after a 
genera! election, and be published in print. But it shall be left to 
the first, second or third ordinary Storting after the following 
general election to decide whether or not the proposed amendment 
shall be adopted. Such amendment must, however, never contradict 
the principles embodied in this Constitution, but merely relate to 
modifications of particular provisions which do not alter the spirit 
of this Constitution, and should receive the support of two-thirds of 
the members of the Storting. 

An amendment of the Constitution adopted in the manner afore- 
said shall be signed by the President and the Secretary of the 
Storting, and be sent to the King for public notification in print, as 
forming an integral part of the Constitution of the Kingdom of 
Norway. 

NOTE 

The Fundamental Act of Norway was influenced by British political 
tradition, as well as by the principles of the Constitution of the United 
Slates and the ideas of the Frcndi Revolution : the inviolable rights of 
the individual, the sovereignty of the people, the division of power 
among King, Parliament and Courts of Justice. Of the fundamental 
rights conferred in the part dealing with the “general provisions” some 
are expressed in absolute terms (articles 95.96(2), 97, 98, 101, 102, 104, 
105, 103 and 1 10), one is subject to certain conditions (article 100) and 
others are subjeetto be regulated by law (articles 88.94.96 (I), 99 and 
107). 

The Supreme Court of Justice is the final court ofappealinall 
matters and its judgments are non-appealable. The right to bring an 
action in the Supreme Court may be limited bylaw. If the two judges 
consider that a provision laid down by an Act, by decision of the Storting 
(Parliament) or by decree given by the Administration, is at variance 

4 '>*' ‘he Consticulion supplied byihe Royal Norwegian Embassy, N'" 
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uiih tile Constitution the case is decided by the complete Court of 21 
judges. The jurisdiction of the (Constitutional Court of the Realm which 
consists of the permanent judges of the Supreme Court and the ordinary 
members of the Lagting (Upper House), is limited to the action by the 
OdeUting (Lower House) against the members of the Council of State 
(Ministers), Supreme C lurt and Storting for criminal offences committed 
in the official capacity.* 

In all two-thirds articles of the Constitution have been altered in 
accordance with the procedure laid down in article 1 12. The most 
important changes related to the extension of franchise, from time to 
time, to adults both male and female of at least 21 years age; to providing 
for limiting the exercise of exclusive powers ofNonvegian authorities 
without altering the Constitution In order to secure international peace 
and security, to promote international law and order and cooperation 
between nations if Storting consents at least liy a 3/4 majority; and for 
adding second clause to article 112 itself. None of the fundamental 
riglits, however, have been abridged or (atcen away. On the contrary two 
new rights svere conferred by amending the Constitution: (I ) prohibiting 
the Government to employ military force against subjects of the State except 
as prescribed by law or when the meeting disturbs public peace, and (2) 
imposing obligation on the State to create conditions which make it 
possible for every able bodied person to earn his living by his work. 

i6. Pakistan 

CONSTITUTION OF THE ISLAMIC REPUBLIC OF PAKISTANf 
(Passed on the 29ih February, 195S) 

PART II 
Fundamtntal Rights 

3. In this Part, «nl«j tfic fOHtrxt ofArncite rtqairtt, ‘the State* inclu- 
des the Federal Government, Parliament, the Provincial Govern- 
ments, the Provincial legislatures, and all local or other authori- 
ties in Pakistan. 

4. (1) Any existing law, or any custom or usage having the force 
of iaw. In so far as it is inconsistent with the provisions of this 

. part, shall, to the extent of such inconsistency, be void. 

(2) TheSmte sliall not make any law which takes away or 
abridges the rights conferred by this part, and any law in 

t. The Ccrun liai pronounerd eight joilppenU tt8l€, 1821, 1822, ISZt, 183C. 1815, 
1831 and 1927). 

t Text ©fihe 1956 Conitiiutionai given in Bufohi: FuUimtnStl V raUilan. 

and ihae cfihe 1962 Comiitution ms poWWied hy «f»c Covemmrnt of PjlUran. 
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contravention of this clause shall, to the extent of such con- 
travention, be void. 

(3) Nothing in this Article shall apply to any law relating to 
the members of the Armed Forces or the forces charged with 
the maintenance of pnblic order, for the purpose of ensuring 
the proper discharge of their duties or the maintenance of 
discipline among them. 

216. (1) The Constitution or any provision thereof may be amended 
or repealed by an Act of Parliament if a bill for that purpose is passed 
by a majority of the total number of members of the National Assembly 
and by the votes of not less than two-thirds of the members of that 
Assembly present and voting, and is assented to by the President. 

Provided that if such a Bill provides for the amendment or repeal 
of any of the provisions contained in Articles 1, 31, 39, 44,77,106,118, 
1 19, 199‘ or this Article, it shall not be presented to the President for his 
assent unless it has been approved by a resolution of each Provincial 
Assembly, or, if applies to one Province only, of the Provincial Assembly 
of that Province: 

Provided further that the Schedules, other than the Fifth Schedule 

and Part IV of the Fourth Schedule’, may be amended or repealed if a 

Bill for that purpose is passed by a majority of the members present and 
voting and is assented to by the President. 

Provided further that a Provincial Legislature may by law make pro* 
visions with respect to matters specified in Part IV of the Fourth Schedule. 

(2) A certificate under the hand of the Speaker of the National 
Assembly that a Bill has been passed in accordance with the provisions 
of clause ( I ) shall be conclusive, and shall not be questioned in any court. 

1. Afticlej I, 31, 39, 44 77, 106, 118, 119 and 199 relate to the followin? matter!: 
Republic and its territories (article 1); 

FrovUion for equal paiucipatkm in national activities by people ofall pattso' 
Pakistan (article 31); 

Extent of executive authority of the Federation (article 39); 

Composition of the National Assembly (article 44); 

Composition of Provincial Assembly (article 77); 

Subject matter of Federal and Prcnrincial lasws (article 106); 

National Finance Commission (article 118); 

Inter-Provincial trade (article 119); and 
National Economic Council (aiticte 199). 

2. Legislative lists. 

3. Remuneration and privileges in the pnmnees, and procedure and privilege* 
a Provincial Assembly. 
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NOTE 

In providing for the fundamental rights and the power of judicial 
revie%v the Constitution mainly followed the pattern of the Indian 
Constitution. The Constitution came into force on Februar)- 29, 1956 
and was abrogated on October 7, 1933, as it failed to secure stable 
government. The military took over the regime and created Basic 
Democracies as franchise units. After seeking the vote of confidence 
from them, the President appointed a Constitution Commission and in 
the light of its recommendations announced the new Constitution on 
March 1, 1962. The new Constitution provides for the Presidential 
System of Government and indirect elections to the office of the President 
and Central and Provincial Legislatures as opposed to Cabinet Form of 
Government and direct elections to the Legislatures under the 1956 
Constitution. 

The Constitution of 1962 did not provide for the justiciable 
fundamental tights and instead statedl them as principles of law-making 
enjoining on the Legislatures to ensure that the laws do not disregard or 
violate them. However, the responsibility for deciding whether or not 
the laws are in disregard or violative of these principles was to be of the 
Legislature concerned and such a decision was not to be questioned. 
To meet the growing demands the 1964 amendment made these rights 
justiciable and enforceable in the Courts but excepted from its purviesv 
thirty one statutes etc. that were enacted during the Martial Law Regime 
and excluded High Court’s and Supreme Court’s jurisdiction from the 
tribal areas. 

The Constitution was again amended in 1965 to adrance the date 
of Presidential election by five months and to fuc the life of the electoral 
college at five years. 

The Constitution of 1962 has laid dow’n a different procedure for 
the amendments which is as follows; 

PART XI 

Ameitimatl of C«Bsiilutiin 

203. Subject to this Part, this Constitution may be amended by 
an Act of the Central Legislature. 

209(1) A Bill to amend this Constitution shall not be presented 
to the President for assent unless it has been passed by the votes of not 
less than two-thirds of the total number of members of the National 
Assembly. 

(2) The following provbions of this Article shall apply in relation 
to such a Bill in lieu of the Provisions of clauses (2) to (G) (inclusive) of 
Article 27.t 

t I« U)i down the procedure for aisenttnj Billi by lie PmWrat. 
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(3) Tlie President shaU, wltlun thirty days after a Bill to amend 
this Constitution is presented to him — 

(a) assent to the Bill; 

(b) declare that he withholds assent from the Bill; or 

(c) return the Bill to the National Assembly with a message 
requesting that the Bill, or a particular provision of the Bill be 
reconsidered and that any amendments specified in the message 
be considered; 

but if the President fails to do any of those things within the period of 

thirty da>s, he shall be deemed to have assented to the Bill at the 
expiration of that period. 

{4) If the President declares that he withholds assent from the 
Bill, the National Assembly shall be competent to reconsider the Bill and. 
if the BUI is again passed by the Assembly (with or without amendment) 
by the votes of not less than three-quarters of the total number of 
members of the Assembly, the Bill shall again be presented to the 
President for assent. 

(5) If the President returns the Bill to she National Assembly, the 
Assembly shall reconsider the Bill and if— 

(a) the Bill is again passed by the Assembly, without amendment 
or with the amendmenis, specified by the President in his 
message or with amendments which the President has 
subsequently informed the Speaker of the Assembly arc 
acceptable to him, by the votes of not less than two-thirds of 
the total number of members of the Assembly; or 

(b) the Bill is again passed by the Assembly, with amendment ofa 
kind not referred to in paragraph (a) of this clause, by the votes 
of not less than three-quarters of the total number of members 
of the Assembly, 

the Bill shall again be presented to the Prmident for assent. 

(6) When the Bill is again presented to the President for assent in 

pursuance of clause (4) Of clause (5) of this Article, the President slwll, 

within ten days after the Bill is presented to him— 

(a) assent to the Bill, or 

(b) cause to be referred to a referendum under Article 24 the 
question whether the Bill should or should not be assented to, 

butif. within the period of ten days, the President fails to do either of 

those things and the Assembly is not dissolved the President shall be 

deemed to have assented to the Bill at the expiration of that period. 
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(7) If, at a referendum conducted in relation to a Bill by virtue of 
Paragraph (b) of clause (6) of this Article, the votes of a majority of the 
total number of members of the Electoral College are cast in favour of 
the Bill being assented to, the President shall be deemed to have assented 
to the Bill on the day on which the result of the referendum is declared. 

210. A Bill to amend this Constitution which would have the 
cfTect of altering the limits of a Province shall not be passed by the 
National Assembly unless it has been appros-ed by a resolution of the 
Assembly of the Province passed by the s-etes of not less than two-thirds 
of the total number of members of that Assembly. 

t?- The Philippines 

CONSTITUTION OF THE PHILIPPINCSf 
(February 8, 1935 as amended) 

ARTICLE XV 
Amendments 

1. The Congress in Joint Session assembled, by a vote of three* 
fourths of all the members of the Senate and of the House ofRepresen* 
tatives voting separately, may propose amendments to this Constitution 
or call a convention for that purpose. Such amendments shall be valid as 
part of this Constitution when approved by a majority of the \-otes cast 
at an election at which the amendments ate submitted to tlie people for 
tlieir nytification. 

NOTE 

The Constitution contains Dill of Rights in Article III. Some of the 
rights are expressed in ab'olucc terms (clauses 7, 8, 9 (first part), 10, JI, 

12, 17, IQ, 19, 20 and 21), some are subject to restrictions Imposed by 
law (clauses 1(1), 4,6, and 15) and others subject to cestrictloru imposed 
by 1.1W on certain specified grounds (clauses I (2), 3, 5, 9 (2nd part), 

13, Hand IG). 

Under article VIII, Section 2 the Congress is prohibited inler alia 
from depriving the Supreme Court of its appellate jurisdiction in all 
cases in whicli the constitutionality or validity of any treaty, law, onlt* 
nance, or c.xecutivc order or regublion is in question. 

The Constitution was amended in 1939 and 1940 by the Naiion.al 
Assembly itself and In 19-17 by the Congress and later approved In 
plebiscite. 

t Text ©f the Comtituuon »nuenia Amos J. 1956. 
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i8, Turkey 

CONSTITUTION OF THE TURKISH REPUBLIC (1961)t 
PART ONE 
Gtneral Principles 

I. Form of the State: 

1 — The Turkish State is a Republic. 

IV. Sovereignty: 

4— Sovereignty is vested in the nation without reservation and 
condition. 

The nation siiall exercise its sovereignty through the authorized 
agencies as prescribed by the principles laid down in the Constitution. 

The right to exercise such sovereignty shall not be delegated to any 
one person, group or class. No person or agency shall exercise any state 
authority which does not derive its origin from the Constitution. 

VHI. Supremacy and binding force of the Constitution: 

8— Laws shall not be in conflict with the Constitution. 

The provisions of the Constitution shall be the fundamental legal 
principles binding the legislative, executive and judicial organs, administ* 
rative authorities and individuals. 

IX. Irrevocability of the form of the State: 

9— The provision of the Constitution establishing the form of the 
State as a republic shall not be amended nor shall any motion therefor 
be made. 

PART TWO 

Fundamental rights and duties 
SECTION ONE 
General Procisions 

1. The nature of the fundamental rights and their protection: 

10— Every individual is entitled, in virtue of his existence as a 
human being to fundamental rights and freedoms, tvhich cannot be 
usurped, transferred or rdinqubhed. 

The State shall remove all political, economic and social obstacles 
that restrict the fundamental rights and freedoms of the individual in 
such a way as to be irreconcilable with the principles embodied in the 
rule of law, individual well-being and sodal justice. The State prepares 
the conditions required for the development of the individual’s material 
and spiritual existence. 

t Texl of the Cosslitution supplied by the Tiulhb Embassy, New Delhi. 
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n. The essence of the basic rights; 

U — The fundamental rights and freedoms shall be restricted by 
law only in conformity with the letter and spirit of the Constitution. 

The law shall not infringe upon the essence of any right or liberty 
not even when it is applied for the purpose of upholding public interest, 
morals and order, social justice as well as national security. 

PART THREE 
The bdjie organisation oj the republic 
SECTION THREE 
The judiciary 

D. THE CONSTITUTIONAL COURT 
II. Function and powers; 

147~The Constitutional Court shall reviesv the constitutionality 
of laws and the by-laws of the Turkish Grand National Assembly. 

The Constitutional Court shall try as a High Council, the President 
of the Republic, the members of the Council of Ministers; the Chairman 
and members of the Court of Cassation; the Council of State; the Military 
Court of Cassation; the Supreme Council of Judges and the Court of 
Accounts, the Chief Prosecutor of the Republic, the Chief Attorney, the 
Chief Prosecutor of the Military Court of Cassation, as well as its own 
members for offences connected with their duties; and It discharges such 
other duties as prescribed by the Constitution. 

In case the Constitutional Court sits as a High Council, the duty 
of public prosecutor shall be discharged by the Chief Prosecutor of the 
Republic. 

IV. Annulment suits; 

(a) Right of lUigation: 

149 — ^’fhe President of the Republic, tlie political parties wliicli Iiavc 
obtained at least ten per cent of the total ralid ballots cast in the last 
election, or the political parties represented in the Turkish Grand 
National Assembly, or their parliamentary groups, or one sixth of all the 
members of the one legislative body; is\ cases concerning their duties and 
welfare, the Supreme Council of Judges, the Court of Cassation, the 
Council of State, the Military Court of Cassation and the universities 
may initiate .annulment suits based on the unconstitulionality of lan-s, or 
of the by-laws of the Turkish Grand National Assembly or the specific 
articles or provisions thereof. 
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(b) The term of litigalion-. 

150— The right M mtroduce an annuJment action directly to the 
Constitutional Court is consumated after ninety days beginning with the 
promulgation of the contested law or by-laws in the Official Gazette. 

(c) The contention of uncantlitutionality bj other courts 

151 — A court which considers unconstitutional the provisions of the 
relevant law or is convinccdofthescriousncssoftheclaimofunconsti- 
tutionality put forth by one of the parties, may postpone a case under 
consideration until the Constitutional Court decides on the matter. 

IF the Court doubts the seriousness of the claim of unconstitu- 
tionality, such claim shall be decided upon by the upper court of review 
along with the main contention. 

The Constitutional Court shall decide on the matter nithin three 
months beginning from the receipt of the contention. 

If no decision is reached within this period, the Court shall settle 
the claim of unconstituiionallty according to its own conviction, and 
shall thus decide on the case under consideration. However, if the 
decision of the Constuutiona) Court arrives before the judgment 
concerning the main case is finalized, the courts shall comply therewith. 
V, The rulings of the Constitutional Court: 

152~The rulings of the Constitutional Court are final. The laws 
and by-laws or their provisions wluch have been invalidated by the 
Constitutional Court for unconstitutionality, shall become void from the 
date of the decision. The Constitutional Court may, in pertinent cases, 
set the date of implementation of the annulment decision, Such date 
may not exceed six months beginning from the date of decision. 

The annulment decision is not retroactive. 

The Constitutional Court niay rule that its decisions based on the 
claims of unconstitutionality coming from other courts are restricted in 
scope, or binding only on the parties involved. 

The decisions of the Constitutional Court shall be published 
immediately in the Official Gazette, and shall be binding on the 
legislative, executive, and judicial organs of the Stale, as well as on the 
administration, real and corporate penons. 

PART SIX 
Final Procrisiens 
I. The amendment of the Constitutiou: 

155 — Proposals for the amendment of the Constitution may be 
submitted in writing by at least one-third majority of the plenary session 



APrENDIX V 


497 


of the Turkish Grand National Assembly, but may not be debated with 
Urgency. An amendment proposal shall be adopted by a two thirds majo- 
rity vote of the plenary session of each legislative body. 

Outside of the requirements of paragraph I, the debate and adop- 
tion of proposals for the amendment of the Constitution are subject to 
the provisions governing the debate and enactment of laws. 

11. Preamble and sub-titles of articles: 

156 — The Preamble which sets forth the basic views and principles 
on which this Constitution rests, is an integral part of the text of the 
Constitution. 

The sub-titles of the articles refer only to the subjects of these 
articles, and their order and relationship. These sub-titles are not a part 
of the text of the Constitution. 

NOTE 

Since 1876 Turkey Itas experimented four Constitutions. Article 116 
of the Constitution of 1876 had provided that the Constitution could be 
amended if either of the House, i.e, the House of Representatives or the 
House of Lords, proposed an amendment by two-thirds majority vote 
and the other House discussed and approved it by two-thuds majority 
vote. It was then brought to the consideration of the Emperor on whose 
approval the necessary law was promulgated. Under this procedure the 
Constitution was amended three limes in 1909, 1914 and 1915. 

The Constitution of 1921 had no provision for its amendment but 
it was amended two times. The essence of ihc 1923 amendment was to 
adopt the Republic as a form of Slate and the 1924 amendment adopted 
a provision for the amendment of the Constitution laying down the 
procedure that any amendment to the Constitution (a) had to be accep- 
ted for debate by a tivo-thirds majority of the Grand National Assembly 
(i.e. Parliament) and (b) had to be approved, after adequate discussions 
by the two-thirds majority of the Assembly. 

The corresponding provisions of the Constitution of 1924 were: 

Article 1. The Turkish State is a Republic. 

Art'cle 3. The sovereignly belong unconditionally to the Nation. 

Article 4. The Grand National Assembly of Turkey is the sole repre- 
sentative of the nation on whose behalf it exercise the 
rights of sovereignty. 

Article 102. Amendment of the provision of the present Constitution 
can be made only tmder the following conditions: 
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{b) Tht lem of 

150 The right to mlroducc an annulment action directly to the 

Constitutional Court is consumated after ninety days beginning s\ith the 
promulgation of the contested law or by-lasvs in the Official Gazette. 

(c) The contention of uiuoRStilutionaUlj by other courts- 

151 A court which considers unconstitutional the provisions of the 

relevant law or is convinced of the seriousness of the claim of onconsti- 
tutionality put forth by one of the parties, may postpone a case under 
consideration until the Constitutional Court decides on the matter. 

If the Court doubts the seriousness of the claim of unconstitu- 
tionality, such claim shall be decided upon by the upper court of review 
along with the main contention. 

The Constitutional Court shall decide on the matter within three 
months beginning from the receipt of the contention. 

If no decision is reached within this period, the Court shall settle 
the claim of unconstitutionality according to its own conviction, and 
shall thus decide on the case under consideration. However, if the 
decision of the Constitutional Court arrives before the judgment 
concerning the main case is finalized, the courts shall comply therewith. 
V. The rulings of the Coostitutional Court: 

152— The rulings of the Constitutional Court are final. The laws 
and by-laws or their provisions which have been invalidated by the 
Constitutional Court for unconstitutionality, shall become void from the 
date of the decision. Tlic Constitutional Court may, in pertinent cases, 
set the date of implementation of the annulment decision. Such date 
may not exceed six months beginning from the date of decision. 

The annulment decision is not retroactive. 

The Constitutional Court may rule that its decisions based on the 
claims of unconstitutionality coming from other courts are restricted in 
scope, or binding only on the parties involved. 

The decisions of the Constitutional Court shall be published 
immediately in the Official Gazette, and shall be binding on the 
legislative, c.xeeufive, and judicial organs of the State, as svell as on the 
administration, real and corpea-ate persons. 

PART SIX 
Filial PfOBuions 
I. The amendment of the Constitution: 

155— Proposals for the amendment of the Constitution may be 
submitted in writing by at least onc-tbird majority of tljc plenary session 
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The motion for amendment must be signed by at least one- 
third of ail the members of the Assembly. 

The amendment must be supported by the vote of a 
majority numbering two-thirds of the total members of the 
Assembly. 

An amendment or a modification of article 1 of the 
present law, stating that the form of government of the 
country is a Republic, cannot even be proposed under any 
circumstances or in any form whatsoever. 

Article 103. No provision of the organic law shall be disregarded or its 
application suspended for any reason or under any pretext 
whatsoever. 

No law shall contain provision contrary to the organic law. 
This Constitution was amended .seven times: in 1928, 1931, 1934, 
1937 (twice), 1945 and 1952. 

After the revolution of I960 the present Constitution svas accepted 
on July 9, 196 1 in a referendum by the votes of 50% of the total electorate 
and 60% of the valid votes cast. 

The Constitution lias confcired rights and duties: general, social 
and economical, and political. The rights and duties grouped as 'social 
and economic’ are under a qualification that ‘the State shall carry out its 
duties to attain the social and economic goals provided in this section in so 
far as economic development and its financial resotirces permit’ (article 53). 

19. Union of South Africa 

AN ACT TO CONSTITUTE THE UNION OF SOUTH AFRICAf 
(20th September, 1909) 

Equality of EngEsh and Dutch Languages: 

137. Both the English and Dutch languages shall be oificia] languages of 
the Union, and shall be treated on a footing of equality, and 
possess and enjoy equal freedom, rights, and privileges; all records 
journals, and proceedings of Parliament shall be kept inbothlang- 
usges, and all Bilis, Acts, and notices of general public impoffitne* 
or interest bsued by the govcmmcnl of the Union shall be in both 
languages. 

■f Text of the 1909 ConstiSulioo as ^ven in Amos J. Peaslee: Censtitutuv 

1956 and that of the 1961 Conthniioa aspuhlishrd in the 'Cocstilotional and 
Farliamentary Information*. 
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152. Parliament miy by law repeal or ahcr any of the provisions of this 
Act: Provided that no provision thereof, for the operation of 
which a definite period of time is prescribed, shall during such 
period be repealed or altered: And provided further that no 
repeal or alteration of the provisions contained in this section, or 
in sections thirty»thrce and thirty-four* (until the number of mem- 
bers of the House of Assembly Iras reached the limit therein 
prescribed, or until a period of ten years has elapsed after the 
establishment of the Union, svhichever is the longer period), or in 
sections thirty-five* and one hundred and thirty-seven, shall be 
valid unless the Bill embodying such repeal or alteration shall be 
passed by both Houses of Parliament sitting together. A Bill so 
passed at such joint sitting shall be taVen to have been duly passed 
by both Houses of Parliament. 

NOTE 

The Constitution did not provide for the fundamental rights except 
the guarantee of equality of English and Dutch languages in Section 137 
and limitations on Parliament's power to prescribe qualilicatlons of 
voters on grounds of race or colour and in lespect of the voters of the 
Cape of Good Hope Province in Section 35. The Constitution was amended 
(tome of them substituting or repealing or deleting certain clauses of the 
Sections) in 1920, 1923, 1926, 1927, 1933, 1934, 1935, 1936, 1940, 1941, 
1942, 1942, 1945, 1946 and 1956. The amendments dealt with executive 
and legblative powers of the Governor-General, qualiBcation of voters, 
composition of Assembly, qualification, disqualifications and allorvances 
of the members of Parliament, Parliament’s power to alter Provincial 
boundaries, tenure and powers of the Proymcial Councils, Provincial 
Revenue fund, appointment of commbsion for delimiting the constituen- 
cies, co'nstitution of the appellate division of the Supreme Court and its 
potver to frame procedural rules, and the appointment and remuneration 
of judges. The 1956 amendment provided for the transfer of coloured 
voters to a separate electoral roH, deleted clauses of the Constitution 
which conferred right of non-discrlmlnation on grounds of race or colour 
'in IrancHisc matters against the amending poiver, reta'inch t’nc diauses en- 
trenching the equal rights of the English and Afrikaans languages and 
laid down (sequel to Supreme Court’s judgment declaring void a law 
passed by the Parliament discriminatzog on grounds of race or colour in 
matters of franclilse) that no court of law can declare invalid a law of the 

1. Sections 33 and 34 have been repealed by Act. Ko. 30 of 1942. 

2. Parliament’s power to prescribe qtiaVifications of voters and its luniutionjia 
respect of voters of the Cape of Good Hope Province, and on grounds ofttngr 
colour. This section was amended by Act Ko. 12 of 1936. 
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Parliament except laws altering or repealing the Sections 137 or 152 of 
the Constitution. 

The Parliament adoptci a new Canstitution in 1961 and declared 
the Union as a Republic. Except for the change from Governor-General 
to President and other changes arising therefrom the Union's Constitution 
of 1909 as stood amended in 1961 svaa adopted virtually cn bloc. It 
retained the entrenched clauses of equality of the English and Afrikaans 
languages but made them amendable by two-thirds majority of both the 
Houses sitting jointly. It has also restricted the membership of the 
Cabinet to 16 and of Deputy Ministers to 8. The relevant provisions arc 
as under: 

POWERS OF PARLIAMENT 

Section 59(1 )'• Parliament shall be the sovereign legislative authority 
in and over the Republic, and shall have full power to make laws for the 
peace, order and good government of the Republic. 

(2) No court of Uw shall be competent to enquire into or to 
pronounce upon the validity of any Act parsed by Parliament, other than 
an Act which repeals or amends or purports to repeal or amend the 
provisions of Section 103 or 118. 

Vert IX — Gmtfal 

Section 108(1): English and Afrihaans shall be the onicial languages 
of the Republic and shall be treated on a footing of equality, and possess 
and enjoy equal freedom, rights and privileges. 

(2) All records, Journals and proceedings of Parliament shall be 
kept in both the oflicial languages and all Bills, Acts and Notices of 
general public importance or interest issued by the government of the 
Republic shall be in both (he oflicial languages. 

Section 118(1): Parliament may by law repeal or alter any of the 
provisions of this Act: Provided tliat no repeal or alteration of the 
provisions contained in tliis section or in section one hundred and eight 
shall be valid unless the Bill embodying such repeal or alteration is 
passed by the Senate and the HouseofAssemblysitting together, and at 
the third reading is agreed lo by not less than two-thirds of the total 
number of members of the Senate and the House of Assembly. 

(2) A Bill passed as aforesaid at such joint sitting shall be taken 
to have been duly passed by (he Senate and by the House of Assembly. 

This Constitution was amended in 1963 and 1965. The 1963 
amendment added a sub-section to Section 108 as an e.xception thereto 
providing for recognition of one or more Bantu languages as official 
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When a demand is couched in general terms the Federal Assembly, 
if it approve thereof, will proceed to undertake the partial revision in the 
sense indicated in the demand, and will submit it for adoption or rejection 
by the people and the Cantons. If, on the contrary, it docs not approve, 
the question whether there shall be a partial revision or not must be 
submitted to the vote of the people, if a majority of the Swiss citizens 
taking part in the vote pronounce in the affirmative, the Federal Assembly 
will proceed to undertake the revision in conformlcy with the decision of 
the people. 

When a demand is presented in the form of a Bill complete in all 
details, and the Fedcr.ai Assembly approves thereof, the Bill shall be 
submitted for adoption or rejection by the people and the Cantons. If 
the Federal Assembly does not approve, it may frame a Bill of its own or 
recommend to the people the rejection of the Bill proposed, and submit 
to the people its own Bill or proposal for rejection at the same time as 
the Bill presented by popular initbtlve. 

122. Federal legislation shall determine tlie formalities to be 
observed in regard to popular initiative demands and to voting concern* 
ing the revision of the federal Constitution. 

123. The revised federal Constitution or the revised part thereof, 
shall come into force when it has been accepted by a majority of the 
Swiss citizens taking part in the voting thereon and by a majority of the 
States. 

In reckoning a majority of the States the vote ofa half Canton is 
counted as half a vote. Tlic result of the popular vote in c.tch Canton is 
to be regarded as the vote of the State. 

NOTE 

The Constitution docs not contain a separate part devoted to dccla* 
ration or guaranteeing of fundamental rights and liberties. However, they 
arc provided differently situated in the Constitution. Some of the rights 
and liberties arc expressed in absolute terms (articles 4, 27, 3C, 57, 58 
and 65), some arc subject to restrictions to be imposed bylaw (articles 
55 and 56) and others subject to restrictions on certain specified grounds 
(articles 31, 45, 49 and 50). 

The Federal Tribunal has jurisdiction in regard to (1) conflicts of 
competence between Federal authorities of the one part, and Cantonal 
authorities of the other part; (2) disputes between Cantons, when in the 
sphere of public law; and (3) complaints in respect of violation of 
constitutional rights of citizens, and complaints by individuals in respect 
of concordats or treaties (article 113). 
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Upto 1955 the Constitution Avas amended no less than thirty three 
times (16 by way of additions, two by way of substitutions, 14 by way of 
modifications and one by way of deletion). Twenty amendments related 
to the federal legislative, executive and taxation power, three conferred 
additional fundamental rights and five curtailed the existing fundamental 
rights. Of the others one changed the election method, one related to 
Federal Administrative Court, one related to the composition and tenure 
of federal legislature and chancellery, one related to Federal-Canton 
financial relations and one related to the revision of the Constitution 
itself. 

SI. United States of America 

CONSTITUTION OF THE UNITED STATES OF AMERICA (1787)t 
ArlicU V 

The Congress, whenever two-thirds of both Houses shall deem it 
necessary, shall propose amendments to this Constitution, or on the 
application of the Legislatures of two-tWrds of the several States, shall 
call a convention for proposing amendments, which, in either case, shall 
be valid to all intents and purposes, as pan of this Constitution, when 
ratified by the Legislatures of three-fourths of the several States, or by 
convention in three-fourths thereof, as the one or the other mode of ratifi- 
cation may be proposed by the Congress: provided that no amendment 
which may be made prior to the year one thousand eight hundred and 
eight shall in any manner affect the first and fourth clatues in the Ninth 
Section of the First Article; and that no State, without its consent, shall 
be deprived of its equal Suffrage in the Senate. 

JVote — The residuary legislative power vests in the States. 

NOTE 

Having stated in the Declaration of Independence, 1776 that all 
men are created equal, that they are cndo\vcd with certain unalienable 
rights, that among these arc life, liberty and the pursuit of happiness, that 
to secure these rights governments are instituted deriving their just powers 
from the consent of the governed, that whenever any form of government 
becomes destructive of these ends, it u the right of the people to alter or 
to abolish it, and to institute a new government; and in the Preamble to 
the Constitution that it is to, {nttr alia, establish justice, promote the 
general welfare and secure the blessings of liberty the Constitution is 
ordained and esmbllshed, the Constitution itself did not provide for the 
fundamental rights in 1787. The Bill of Rights came to be incorporated 

t T«t of ihe Consiitutwn supplied l»y the O. S. Informaiion Service, JCewDelhL 
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in the Constitution by way ofadditiom made pursuant to the power of 
amendmrnt in article V of the original Constitution in 1791 when first 
ten amendments were adopted. The Ninth Amendment specifically 
recognised that the enumeration of these rights in the Constitution should 
not be construed to deny or disparage other rights retained by the people. 

The Constitution although drawn in 1787, the system of Federal 
government under it began to function in 1789. Since then 25 amend- 
ments have been added. First ten amendments s\crc made in 1791 to 
provide for the Rill of Rights. Amendments 13th, 14th, 15th, 19th, and 
24th enlarged the Dill of Rights. Although !8tli Amendment had taken 
away the freedom of trade and business so far as the manufacture, sale or 
transportation of intoxicating liquors for beverage purposes within and 
importation or exportation thereof from the United States was concerned 
the Twenty First Amendment repealed the I8ih Amendment but provided 
that the transportation or impoTCalion for delivery or use of intoxicating 
liquors, in violation of the lasvs thereof is prohibited. Other eight amend- 
ments provided for the Umiiing of judicial power of the U-S. (Ilth); 
electoral process for the offices of the President and Vice-President (I2th); 
empovicting Congress to lay and collect taxes on incomes (lGth);com- 
positionofthe Senate and election of the Senators (I7ili); the dayson 
which the terms of the President, Vice-President, Senators and Represent- 
atives end, and Congress summoned, and filling of the vacancy of the 
President's office (20th); term of President’s olficc (22nd); representation 
to Capital District in Congress and Presidential and Vicc-Presidcntial 
elections (23fd} and succession to the offices of the President in the case of 
removal, death or resignation of the President and of the Vice-President, 
whenever it is vacant (25th). 

22. Brazil 

CONSTITUTION OF THE UNITED STATES OF BRAZIL, 1946t 
217. The Constitution may be amended. 

1. An amendment shall be considered proposed, if presented by at 
least one fourth of the members of the Chamber of Deputies or of 
the Federal Senate, or by more than one-half of the legislative 
assemblies of the States, in the course of two years, each of these 
matufesting itself by majority of hs members. 

2. An amendment shall be considered accepted if it be approved in 
two discussions by an absolute majority of the Cliambcr of Deputies 
and of the Federal Senate, in two ordinary, consecutive legislative 
sessions. 


t Tfxt of the Constitution as given ia AmotJ. reaslee; Canililulhns of J^etioni, 1956. 
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3. If the amendment shall obtain in one of the Chambers, in t%vo 
discussions, the vote of two-thirds of its members, it shall imme- 
diately be submitted to the other, and if approved in this Chamber 
by the same process, and by equal majority, it shall be considered 
accepted. 

4. The amendment shall be promulgated by the Executive Committees 
of the Chamber of Deputies and of the Federal Senate. After 
publication, over the signatures of the members of both committees 
shall be appended, with the respective sequence number, to the 
text of the Constitution. 

5. The Constitution shall not be modifled while a state of siege is in 
force. 

6. Bills tending to abolish the Federation and the Republic shall not 
be admitted to consideration. 

NOTE 

The Constitution contained a separate chapter dealing with Tndivi* 
dual rights and guarantees'. Some of the rights in article 141 are expres* 
sed in absolute term (clauses 1, 3, 4,6, 9, 18, 19, 23, 24, 23, 26,29, 30 and 
33), some subject to restrictions imposed by law (clauses 2, 8, 10, 12, 14,27, 
28, 34 and 35) and others subject to restrictions imposed by law on certain 
specified grounds (clauses 3, 7, 1 1, 13, 15, 16, 17,20, 21, 22, 31 and 32). 

Although the Federal Supreme Court had original jurisdiction in 
cases respecting inter alia the President and other ])igh officials, suits 
between the Union and the States, or between the States, it had appellate 
jurisdiction in cases of denial of writs of security and habeas corpus and 
special appellate jurisdiction in considering the constitutional validity 
of Federal Laws, judicial decisions and laws or acts of a local govern- 
ment. 

Following the amending process as was laid down in article 217, 
the Constitution was amended in 1950, 1956 and 1961 (three times). 
The 1950 amendment w.xs in respect of compensation to the judges of the 
Tribunal of Justice; the 1355 amendment in respect of the local ad- 
ministration of the Federal District; arxd tbc 1961 amendments in respect 
of the local administration of the Federal District, provided an additional 
Act setting up the parliamentary system of government in the place of 
presidential and related matters, and rearranged the taxation powers 
between the Union, States and Municipalities, 

The Military regime that took over the government in April 1964 
issued three Institutional Acts (in 1964, I965and 1966) amending certain 
parts of the Constitution. The Instituuonal Act of 1964 declared inter 
alia that the existing Constitution and the laws would continue with 
the modifications made by the Institutional Acts, and conferred extensive 
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powers on the President, nuthoriseil suspension of political rights for ten 
years, withdrawal of parliamentary mandate without judicial review and 
suspending all guarantees of life, tenure and stability in a post (Public 
Services) for six months. The Institutional Act of J 905 provided /o/rr 
alia for the constitution of a Superior Military Court to try cases of crimes 
against national security and military institutions and President's power to 
extend the state of siege for a maximum period of 180 days and immunity 
for the acts of the Supreme Revolutionary Command ami tlic Pcdcral 
governtnent done under the Insututlonal Acts. Under the Insti- 
tutional Act of 1966, the President summoned the Congress to consider 
project for a new Comtitiition without making m.ajor changes 
in the draft. The Congress approved the Constitution in January 
1967. The Constitution conferred titter alia greater power on the Presi- 
dent, formed federation, provided for the indirect election to the 
offices of the President and Vice-President, President’s power to submit 
Bills to the Congress and deebre them haws if not passed within 30 days, 
suspension of the political rights of the members of the Congress on an 
application by the President to the Supreme Court on certain grounds, 
withdrawal of their mandate if their conduct becomes incompatible wilh 
their membership of the Congress and for a referendum by the President 
if the constitutional amendment is rejected by tlic Congress, 
aj. U.S.S.R. 

CONSTITUTION OF THE UNION OP SOVIET SOCIALIST 
REPUBLICS (I936)t 

3, All power in the U.S.S.R. belongs to the working people of town 
and country as represented by the Soviets of ^Vorking People's Deputies. 

15. The sovereignty of the Union Republics is limited only in the 
spheres defined in article 14 of the Constitution of the U. S. S. R. Outside 
of these spheres each Union Republic exercises slate authority indepen- 
dently. The U.S S.R. protects she jovercign rights of tlic Union Republics. 

146. The Constitution of the U.S.S.R, may be amended only by 
decision of the Supreme Soviet of the U.S.S.R. adopted by a majority of 
not less than two-thirds of the votes in each of its Chambers. 

* 4 . Uruguay 

CONSTITUTION OF THE ORIENTAL REPUBLIC OF 
URUGUAY, 195It 

SECTION XIX, CHAPTER IU~ON AMENDMENTS 
331. The present Constitution may be amended, in whole or in 
part, in accordance with the following procedures: 

(a) Upon the initiative of ten per cent of the citizens inscribed in 
the National Civic Register, by presenting a det.ailed proposal whieli shall 
•f Text or the Coiwiiluiion as given in Amos J. Peaslee: ContUMlims efNaliont, 195G. 
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be referred to ibe President of the General Assembly, to be submitted 
for popular decision at the next election. 

The General Assembly, meeting in joint session, may make substitute 
proposals which shall be submitted to plebiscitary decision together with 
the popular initiative. 

(b) By proposal of amendment approved by two-fifths of the full 
membership of the General Assembly, presented to the President thereof, 
and submitted to the plebiscite at the next ensuing election. 

For an affirmative result in the methods outlined in paragraphs (a) 
and (b), a 'yes’ vote of an absolute majority of the citizens participating 
in the elections shall be required and this majority must represent at least 
thirty-five per cent of all persons inscribed in the National Civic Register. 

(c) The Senators, Representatives, and the Executive Power may 
present proposed amendment which must be approved by an absolute 
majority of the full membership of the General Assembly. 

A proposal which is rejected may not be renewed until the succeed- 
ing legislative period, and the same formalities must be observed. 

Upon the approval of a proposal and its promulgation by the 
President of the General Assembly, the Executive Power, within ninety 
days thereafter, shall call for the election of a National Constituent Con- 
vention, which shall consider and decide upon approved proposals for 
amendment as well as upon any other proposals that may be presented to 
the Convention. The number of member* of the Convention shall be 
double the member of legblators. Twice as many alternates shall be 
elected at the same time. The conditions for eligibility and the immuni- 
ties and incompatibilities shall be the same as for Representatives. 

The election by departmental lists shall be governed by the system 
of integral proportional representation and in accordance with la^vs 
in force for the election of Representatives. The Convention shall meet 
within one year from the date of promulgation of the proposal of amend- 
ment. 

The decisions of the Convention must be taken by an absolute majo- 
rity of the whole number of members of the Convention and the work of 
the Convention must be determined within one year from the date of its 
commencement. The proposal or proposals drasvn up by the Convention 
shall be communicated to the Executive power for immediate and full 
publication. 

The propiosal or proposals drawn by the Convention must be satisfied 
by the body electorate convoked for the purpose by the Executive Power, 
on the date to be fixed by the National Constituent Convention. 
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Voting shall be by ‘yes* or ‘no’ and iC there are several texts of 
amendment, it shall be separate for each of them. For this purpose the 
Constituent Convention shall group together those amendments which by 
their nature require that they be voted on as a unit. One-third of the 
members of the Convention may require separate voting on one or several 
texts. An amendment or amendments must be approved by a majority of 
votes, which shall not be less than thirty-five per cent of the citizens inscri- 
bed in the National Civic Register. 

In the cases contemplated by paragraphs (a) and [b), there shall 
be submitted for ratification by plebiscite at the same time as the next 
elections only those proposals which have been presented at least six 
months before the date of such elections, or in the first of these cases, 
three months before, for substitute propasals approved by the General 
Assembly. Proposals presented after tbe periods mentioned shall be 
submitted to plebiscite at the ittne of the subtequent elections. 

(d) The Constitution may beamended, also, by coostitutlonal laws 
which shall require for their sanction two-thirds of the full membership 
of each Chamber in the same legislative period. Constitutional laws 
may not be voted by the Executive Power and shall take etTecl as soon 
as the electorate specialty convoked on the date specified in such laws 
shall have expressed their approval by an absolute majority of the votes 
cast and they shall be promulgated by the President of the General 
Assembly. 

(e) If the Convocation of the electors for ratification of amend- 
ments, in the cases contemplated in paragraphs (a), (b), (c),and (d) 
coincides with any election of members of the organs of the State, the 
citizens must express their will on the constitutional amendments on 
ballots separate and apart from the election lists. Whenever the amend- 
ments submitted to plebiscite relate to election to elective offices, the 
voting for such offices shall be both by the system proposed and by the 
existing system, and the decision of tl»e plebiscite shall be final. 

NOTE 

The Constitution in a separate part has conferred not only rights 
and guarantees but also imposed duties. In addition, article 72 declares 
that the enumeration of rights, duties and guarantees does not exclude 
others which are inherent in human beings or which are derived from 
a republican form of government. 

The Supreme Court is conferred with the jurisdiction to try all 
violators of the Constitution without excepttion and declare lasvs uncons- 
titutional. It has original and exclusive jurisdiction in constitutional 
matters and any person whose direct, personal and legitimate interest is 
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injured and a judge, court or Administrative Tribunal hearing the pro- 
ceedings may request the Supreme Court to declare on the constitution- 
ality of the matter. 

The main object of the reforms introduced by this Constitution was 
to replace the Presidential System of Government by a Collegiate 
Elxccutivc of nine, namely. National Council. This received approval in 
a plebiscite. In 1963 an attempt tvas made to amend the Constitution 
for introducing Presidential System of Government . but the proposal 
was defeated in a plebiscite held coupled with the General Elections. 
In 1966 the National Assembly again approved the constitutional amend- 
ment for the restoration of Presidential System and submitted it to a 
plebiscite. The proposal was approved In the plebiscite held in 1967 
coupled with the General Elections. TIjc constitutional amendment 
restored Presidential System and provided inltr alia that the executive 
power shall be vested in the President and Vice-President elected for five 
years and they would be assisted by a Council of eleven Ministers. It 
further empowered the Government to require Congr«;ss to vote on urgent 
measures within 45 dap failing svhich they would become law. 



APPENDIX VI 


SHANKr\.RI PRASAD DEO AND OTHERS Vs. UNION OF INDIA 
AND OTHERS* 

Tlie foUawing judgment of the Court >v.'w delivered on the 5th 
October, 1951 by 

Pataojali Sastri J.? These petitions, which have been heard to- 
gether, raise the common question whether the Constitution (First Amend- 
ment) Act, 1951, which was recently passed by the present provisional 
Pathament and pntpOTts to insert, inter o/ia articles 31A and 31B in the 
Constitution of India is ultra vires and unconstitutional. 

2. IV'hat led to tliat enactment is a matter of common knowledge. 
The political patty now in power, commanding as it dots a majority of 
votes in the several State legislatures as well as in Parliament, carried out 
certain measures of agrarian reform in Bihar, Uttar Pradesh and Madhya 
Pradesh by enacting legislation which may compendiously be referred to 
as Zamindary Abolition Acu. Certain zamindars, feeling themselves 
aggrieved attacked the validity of those Acu in courts of law on the 
ground that they contravened the fundamental rights conferred on them 
by Part III of the Constitution. The High Court at Patna held that the 
Act passed in Bihar was unconstitutional while the High Courts at 
Allahabad and Nagpur upheld the validity of the corresponding legisla- 
tion in Uttar Pradesh and Madhya Pradesh respectively. Appeals from 
those decisions are pending in this Court. Petitions filed in this Court by 
some other zamindars seeking the determination of the same question are 
also pending. At this stage, the Union Government, svith a viesv to put an 
end to all this litigation and to remedy what they considered to be certain 
defects brought to light in the working of the Constitution, brought for- 
ward a bill to amend the Constitution, which, after undergoing amend- 
ments in various particulars, was passed by the requisite majority as the 
Constitution (First Amcndmeat) Act, 1951, (hereinafter referred to as the 
Amendment Act). Swiftly reacting to this move of the Government the 
zamindars have brought the present petitions under article 32 of the 
Constitution impugning the Amendment Act itself as unconstitutional 
and void. 

• A1.R. (38) 1951 Supreme Court 458 
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3. The main arguments advanced in support of the petitions may 
be summarized as follows: 

First the power of amending the Constitution provided for under 
article 368 was conferred not on Parliament but on the two Houses of 
Parliament as a designated body and therefore the Provisional Parliament 
was not competent to exercise that power under article 379: 

Secondly, assuming that the power was conferred on Parliament, it 
did not devolve on the Provisional Parliament, by virtue of article 379 as 
the svords “All the powers conferred by the provisions of this Constitu- 
tion on Parliament” could refer only to such powers as are capable of 
being exercised by the Provisional Parliament consisting of a single 
chamber. The potver conferred by article 368 calls for the co-operative 
action of two Houses of Parliament and could be appropriately exercised 
only by the Parliament to be duly constituted under Cli. 2 of Part V: 

Thirdly, the Constitution (Removal of Difficulties) Order No. 2 
made by the President on 26.1.1950, in so fat as it purports to adapt 
article 368 by omitting “either House of’ and “in each House” and sub- 
stituting “Parliament” for “that House’” is beyond the powers conferred 
on him by article 392, as “any difficulties” sought to be removed by 
adaptation under that article must be difficulties in the actual working of 
the Constitution during the transitional period whose removal is necessary 
for carrying on the Government. No such difficulty could possibly have 
been experienced on the very date of the commencement of the Consti- 
tution: 

Fourthly, in any case article 368 is a complete code in itself and does 
not provide for any amendment being made in the bill after it has been 
introduced in the House. The bill in the present case having been 
admittedly amended in several particulars during its passage through the 
House, the Amendment Act cannot be said to have been passed in con- 
formity with the procedure prescribed in article 368: 

Fifthly, the Amendment Act, in so far as it purports to take away 
or abridge the rights conferred by Part HI of the Constitution, falls 
■within the prohibition of arti^e 

And lastly, as the newly inserted articles 3IA and 31B seek to make 
changes in articles 1 32 and ] 36 in Ch. 4 of Part V and article 226 in Ch. 5 
of Part VI, they require ratiheation under Cl. (B) of the provuo to article 
368, and not having been so ratified, they are void and unconsitutional. 
Tliey arc also ultra vires as they relate to matters enumerated in List II, 
with respect to svhicfa the State legislatures and not Parliament have the 
power to make laws. 
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4 Before dealmg with these points, it will be convenient to set out 
here the material portions of articles 368, 379 and ^2. on the true 
construction of which these arguments have largely turned. 


368. An amendment of this Constitution may be initiated only by 

the introduction of a Bill for the purpose in either House of Parljamect, 

and when the Bill is passed in each House by a majority of the tob 
membership of tliat House and by a majority of not less than two-thuj 
of the members of that House present and voting, it shall be present 
to the President for his assent and upon such assent being given to the 

Bill, the Constitution shall stand amended in accordance with the ternu 

of the Bill: 


Provided that if such amendment seeks to make any change 


in 


(a) Article5 54,55,73, 162or241 or 

(b) Chapter 4 of Part V, Ch. 5 of Part VI, or Ch. 1 of Part M, or 

(c) any of the Lists in the Seventh Schedule, or 

(d) the representation of Sutes in Parliament, or 

(e) the provisions of this article. 

the amendment shall also require to be ratified by the Legislatures o^ot 
less than one>half of the Stales specified in Parts A and B of the Hnt 

Schedule by resolution to that effect passed by those Legislatures befw' 
the Bill making provision for such amendment is presented to the Prea 

dent for assent. 


379. (1) Until both Houses of Parliament have been duly 

stituted and summoned to meet for the first session under the provisions 
ofthis Constitution, the body functioning as the Constituent AssemW 
ofthelDoraiman of India immediately before the commencement of tw 
Constitution shall be the Provisional Parliament and shall exercise all 
po^^•e^s and perform all the duties conferred by the provisions ofthis 

Constitution on Parliament. 


President may, for the purpose of removiag a J 
difficulties, particularly in relation to the transition from the provisions o 
the Government of India Act, 1935, to the provisions of this Constitoto". 
by other direct that thu Constitution shall, dutins such period as MI “ 
specified in the order, have effect subject to such ndaptations, ttlt'* 
hy way ot modification, addition or omission, as he may deein'"“ 
necessary or expedient: 

Pari 

Patlament duly constituted under Ch. 2 of Part V. 

tion “'■mitted that whenever the CoM»' 

hon sought to eonler a power upon Parliament, it specifically 
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‘‘Parliament” as the donee of the power, as in articles 2, 3, 33, 34 and 
numerous other articles, but it deliberately avoided the use of that ex* 
pression in article 368. Realising tiiat the Constitution, as the fundamental 
law of the country, should not be liable to frequent changes according to 
the whim of party majorities, the framers placed special difficulties in the 
way of amending the Constitution and it was a part of that scheme to confer 
the power of amendment on a body other than the ordinary legislature, 
as was done by article 5 of the AmeTican Federal Constitution. We are 
unable to take that view. Various methods ofconstitutional amendment have 
been adopted in written constitutions, such as by referendum, by a special 
convention, by legislation under a special procedure, and so on. But, 
which of these methods the framers of the Indian Constitution have 
adopted must be ascertained from the relevant provisions of the 
Constitution itself without any leaning based on a priori, grounds or the 
analogy of other constitutions in favour of one method in preference to 
another. We accordingly turn to the provisions dealing with constitutional 
amendments. 

6. Now, the Constitution provides for three classes of amendments 
of its provisions. First, those that can be effected by a bare majority such 
as that required for the passing of any ordinary law. The amendments 
contemplated in articles 4, 169 and 240 fall within this class, and they are 
specifically excluded from the purview of article 368. Secondly, those that 
can be effected by a special majority as laid down In article 368. All 
constitutional amendments other than those referred to above come within 
this category and must be effected by a majority of the total membership 
of each House as well as by a majority of not less than two-thirds of the 
members of that House present and voting; and thirdly, those that require 
in addition to the special majority above mentioned, ratification by resolu- 
tions passed by not less than one-half of the States specified in Schedules A 
and B of the First Schedule. This class comprises amendments which seek 
to make any change in theprovisionsiefcrredtom the proviso to article 368. 

It will be seen that the power of effecting the first class of amendments is 
explicitly conferred on “Parliament”, that is to say, the two Houses of 
Parliament and the President (article 79). This could lead one to suppose, 
in the absence of a clear indication to. the contrary, that the power of 
effecting the other tsvo classes of amendments lias also been conferred on 
the same body, namely, Parliament, for the requirement of a different 
majority, which is merely procedural, can by itself be no reason for en- 
trusting the power to a different body. An examination of the language 
used in article 3G8 confirms that view. 

7. In the first place, it U provided that the amendments must be 
initbted by the introduction of a “bill in cither House of Parliament”, a 
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familiar feature of parliamentary procedure (e/. article 107 (I) which says 
“A bill may originate in either House of Parliament"). Then, the bill must 
be "passed in each House"— just what Parliament does when it is called 
upon to exercise its normal legislative function (article 107(2) );and finally, 
the bill thus passed must be "presented to the President" for his "assent”, 
again a parliamentary process through which every bill must pass before it 
can reach the statute-book (article 111). We thm find that each of the com- 
ponent units of Parliament is to play its allotted part in bringing about an 
amendment to the Constitution. We have already seen that Parliament 
effects amendments of the first class mentioned above by going through the 
same three fold procedure but wth a simple majority. The fact that a diffe- 
rent majority in the same body is required for effecting the second and third 
categories of amendments cannot make the amending agency a different 
body. There is no force, therefore, in the suggration that Parliament would 
have been referred to specifically if that body was intended to exercise the 
power. Having mentioned each House of Parliament and the President 
separately and assigned to each its appropriate part in bringing about 
constitutional changes, the makers of the Constitution presumably did 
not think it necessary to refer to the collective designation of three units. 

6. Apart ffom the intrinsic indications in articie 36S referred to 
above, a convincing argument is to be found in articles 2, 3, 4, 169 and 240. 
As already stated, under these articles power is given to "Parliament" to 
make laws by a bare majoriry to amend certain parts of the Constitution,' 
but in each case it is laid down that no such law should be deemed to 
be an amendment of the Constitution "for the purposes of article 368”. It 
would be quite unnecessary, and indeed inappropriate, to exclude these 
laws from the operation of article 368, which requires a special majority, 
if the power to amend under the latter article was not also given to 
Parliament. 

9. Somewhat closely allied to the point discussed above is the 
objection based on the bill in the present case having been passed in an 
amended form, and not as ori^nally introduced. It is not correct to say 
that article 368 is a "complete Code” in respect of the procedure provided 
by it. There arc gaps in the procedure as to how and after what notice 
a bill is to be introduced, how it is to be passed by each House and how 
the President’s assent is to be obtained. Evidently, the rules made by 
each House under article 118, for regulating its procedure and the conduct 
of its business were intended, so far as may be, to be applicable. There 
was some discussion at the Bar as to svhetber the process of amending the 
Constitution was a legislative process. Petitioners* counsel insisted that 
it was not, and that, therefore, the “le^slatWe procedure” prescribed in 
article 107, which specifically provides for a bill being passed with amend- 
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mcnts, was not applicable to a bill for amending the Constitution under 
article 368. The argument was further supported by pointing out that if 
amendment of such a bill were permlssiblCj it must be open to cither 
House to propose and pass amendments, and in case the two Houses 
failed to agree, the whole machinery of article 368, would be thrown out 
of gear, for the joint sitting of both Houses passing the bill by a simple 
majority provided for in article 108 in the case of ordinary bills would be 
inapplicable in view of the special majority required in article 368. The 
argument proceeds on a misconception. Assuming that amendment of 
the Constitution is not legislation es'cn svherc it is carried out fay the 
ordinary legislature by passing a bill introduced for the purpose and 
that articles 107 to 1 1 1, cannot in terms apply when Parliament is dealing 
with a bill under article 368, there is no obvious reason why Parliament 
should not adopt, on such occasions, its own normal procedure, so far 
as that procedure can be folloived consislenily with statutory require* 
riients. Kepelling the contention that a Local Government Board 
conducting a statutory enquiry should have been guided by the procedure 
of a Court of Justice, Lord Haldane observed in Local Gottrnmtnl Board 
V. ^riiali# 1(1915) A.C. 120]: 

“Its (the Board’s) character is that of an organisation with executive 
functions. In this it resembles other great departments of the State. 
When, therefore, Parliament entrusts it with judicial duties, Parliament 
must be taken, in the absence of any declaration to the contrary, to have 
intended to follow the procedure which is its own and is necessary if it is 
to be capable of doing its work efficiently.*’ 

Those observations have application here. Having provided for 
the constitution of a Parliament and prescribed a certain procedure for 
the conduct of its ordinary legislative business to be supplcmcnled by 
rules made by each House (article 118), the makers of the Constitution 
must be taken to have intended Parliament to follow that procedure, so 
far as it may be applicable, consistently with ihe express provisions of 
article 368, when they entrusted to it the power of amending the Consti* 
tution. 

10. The argument that a power entrusted to a Parliament consist- 
ing of two Houses cannot be exercised under article 379 by the Provisional 
Parliament sitting as a single chamber overlooks the scheme of the 
constitutional provisions in regard to Parliament. These provisions 
envisage a Parliament of two Houso functioning under the Constitution 
framed as they have been on that basis. But the framers were wcU aware 
tlvat such a Parliament could not be constituted till after the first elections 
were held under the Constitution. It thus became necessary to make 
provision for the carrying on, in the tneantlmc, of the work entrusted to 
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? 2 riiz= 5 s:t usdcr the Constitution. Accordingly, it was provided in article 
STa that the Constituent Assembly should function as the Provisional 
Prriiament during the transitional period and exercise all the powers and 
perfiTta all the duties conferred by the Constitution on Parliament. 
Anirie 379 should be viewed and interpreted in the wider perspective of 
tiiis scheme and not in its isolated relation to article 368 alone. The 
petitioners’ argument that the reference in article 368 to “two Houses” 
makes that provision inapplicable to the Provisional Parliament would 
equally apply to all the provisions of the Constitution in regard to parlia- 
mentary action and, if accepted, would rob article 379 of its very purpose 
and meaning. It was precisely to obviate such an argument and to 
remove the difiiculty on which it is founded and other difficulties of a 
like nature in working the Constitution during the transitional period 
that the framers of the Constitution made the further provision in 
article 392 conferring a general power on ihc President to adapt the pro- 
visions of the Constitution by suitably modifying their terms. This brings 
us to the construction of article 392. 

U. It will be seen that the purpose for which an adaptation may 
be made under that article is widely expressed. It may be made for the 
purpose of removing “any difiiculties”. The particularisation of one 
class of difficulties which follows is illustrative and cannot have the effect 
ofcircumscribing the scope of the preceding general words. It has been 
urged, however, that the condition precedent to the exercise of powers 
under article 392 is the existence of difficulties to be removed, that is to say, 
difficulties actually experienced in the working of the Constitution whose 
removal would be necessary for carrying on the Government, such as 
for instance, the difficulties connected with applying articles 112, 113 etc., 
in the transitional period. But the argument proceeds, constitutional 
amendments cannot be said to be necessary during that period. Besides, 

amendment of the Constitution is a very serious thing, and hence, by 
providing that both Houses must deliberate and agree to the amendment 
proposed and pass the bill by a special majority, the Constitution has 
purposely placed difficulties in the svay of amending its provisions. It 
would be fantastic to suppose, that after deliberately creating those 
difficulties, it has empowered the President to remove them by a stroke 
of his pen. We see no force in this line of argument. It is true enough 
to say that difficulties must exist before they can be removed by adapta- 
tion, but they can exist before an occasslon for their removal actually 
arises. As already stated, difficulties are bound to arise in applying 
provisions, which, bv their terms are applicable to a Parliament of two 
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have to be removed by modifying that lai^uage to fit in with the situation 
created by article 379. There is nothing in that article to suggest that the 
President should wait, before adapting a particular article, till an 
occasion actually arose for the Provisional Parliament to exercise the 
power conferred by that article. Nor is there any question here of the 
President removing by his adaptation any of the difficulties which the 
Constitution has dcliherat^y placed in the way of its amendment. The 
adaptation leaves the requirement ofa special majority untouched. The 
passing of an amendment bill by both Houses is no more a special 
requirement of such a bill than it is of any ordinary law made by 
Parliament. We are, therefore, of opinion that the adaptation of article 
368 by the President was well within the posvers conferred on him by 
article 392 and is valid and constitutional. 

12. A more plausible argument was advanced in support of the 
contention that the Amendment Act, in so far as it purports to take away 
or abridge any of the fundamental rights, falls within the prohibition of 
article 13(2) which provides tl\at “the State shall not make any law which 
takes away or abridges the rights conferred by this Part and any law 
made in contravention of this clause shall to the extent of the contra* 
vention be void”. 

The argument was put thus: "The State” includes Parliament 
(article 12) and "law” must include a constitutional amendment. It was 
the deliberate intention of the framers of the Constitution, who realised the 
sanctity of the fundamental rights conferred by Part III, to make them 
immune from interference not only by ordinary laws passed by the legis- 
latures in the country but also from constilulional amendments. It is 
not uncommon to find in written constitutions a declaration that certain 
fundamental rights conferred on the people should be “eternal and invio- 
latc” as for instance article 11 of the Japanese Constitution. Article 5 of 
the American Federal Constitution provides that no amendment shall be 
made depriving any State without its consent “of its equal suffrage in 
the Senate”. The framers of the Indian Constitution had the American 
and thejapanese models before them, and they must "be taken to have 
prohibited even constitutional amendments in derogation of fundamental 
rights by using aptly wide language in article 13(2). The argument is 
attractive, but there arc other important considerations which point to the 
opposite conclusion. 

13. Although “law” must ordinarily include constitutional law, 
there is a clear demarcation between ordinary law, which is made In 
exercise of legislative power, and constitutional law, svhich is made in 
exercise of constituent power. Dicey defines constitutional law as including 
"all rules svhich directly or indirectly affect the distribution or the cxer- 
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Parliament under the Conslimtjon. Accordingly, it was provided in article 
379 that the Constituent Assembly should function as the Provisional 
Parliament during the transitional period and exercise all the powers and 
perform all the duties confcrretl by the Constitution on Parliament. 
Article 379 should be vie^ved and interpreted in the wider perspective of 
this scheme and not in its isolated relation to article 368 alone. The 
petitioners’ argument that the reference in article 368 to “two Houses” 
makes that provision inapplicable to the Provisional Parliament would 
equally apply to all the provisions of the Constitution in regard to parlia- 
mentary action and, if accepted, would rob article 379 of its very purpose 
and meaning. It was precisely to obviate such an argument and to 
remove the difficulty on which it Is founded and other difficulties of a 
like nature in working the Constitution during the transitional period 
that the framers of the Constitution made the further provision in 
article 392 conferring a general power on the President to adapt the pro- 
visions of the Constitution by suitably modifying their terms. This brings 
us to the construction of article 392. 

11. It will be seen that the purpose for which an adaptation may 
be made under that article !s widely exprc^scd. It may be made for the 
purpose of removing “any dillicuhies”. The particularisation of one 
class of difficulties which follows is Illustrative and cannot have the effect 
of circumscribing the scope of the preceding general words. It has been 
urged, however, that the condition precedent to the exercise of powers 
under article 392 is the existence ofdifficulties to be removed, that is to say, 
difficulties actually experienced in the working of the Constitution whose 
removal would be necessary for carrying on the Government, such as 
for instance, the difficulties connected with applying articles 1 12, 1 13 etc., 
in the fransictonal period. But the argument proceeds, constitutional 

amendments Cannot be said to be necessary during that period. Besides, 

amendment of the Constitution is a very serious thing, and hence, by 
providing that both Houses must deliberate and agree to the amendment 
proposed and pass the bill by a special majority, the Constitution has 
purposely placed difficulties in the tvay of amending its provisions. It 
svould be fantastic to suppose, that after deliberately creating those 
difficulties, it has empowered the President to remove them by a stroke 
of his pen. We sec no force in this line of argument. It is true enough 
to say that difficulties must exist brfjre they can be removed by adapta- 
tion, but they can exist before an occassion for their removal actually 
arises. As already stated, difficulties are bound to arise in applying 
provisions, which, by their terms are applicable to a Parliament of two 
Houses, to the provisional ParJiament sitting as a single chamber. Those 
difficulties, arising as they do out of the inappropriatencss of the 
language of those provisions as applied to the Provisional Parliament, 
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required ratification under the proviso to article 368. The argument pro- 
ceeds on a misconception. These articles so far as they are material here, 
run thus: 

“31 A. Saving of laws providing for acquisition of estates, etc. — (I) 
Notwithstanding anything in the foregoing provisions of this part, no law 
providing for the acquisition by the State of any estate or of any 
rights therein or for the e.'ctinguishment or modification of any such 
rights shall be deemed to be void on the ground that it is inconsistent 
with or takes aivay or abridges any of the rights conferred by any provi- 
sions of this Part: 

31B. Validation of certain Acts and Regulations — Without pre- 
judice to the generality of the provisions contained in article 31A, none 
of the Acts and Regulations specified in the Ninth Schedule nor any of 
the provisions thereof shall be deemed to be void, or ever to have become 
void, on the ground that such Act, Regulation or provision is inconsistent 
with, or takes away or abridges any of the rights conferred by, any 
provisions of this Part, and notwithstanding any Judgment, decree or 
order of any Court or tribunal to the contrary, each of the said Acts and 
Regulations shall subject to the power of any competent Legislature to 
repeal or amend it, continue in force.” 

It will be seen that these articles do not either in terms or in effect 
seek to make any change inarfic)e226 or in articles 132 and 136. Article 31 A 
aims at saving laws providing for the compulsory acquisition by the State 
of a certain kind of property from the operation of article 13 read with 
other relevant articles in Part III, while article 31B purports to validate 
certain specified Acts and Regulations already passed, ivhich, but for 
such a provision, would be liable to be impugned under article 13. It is 
not correct to say that the powers of the High Court under article 226 to 
issue writs ‘for the enforcement of any of the rights conferred by Part IIT 
or of this Court under articles 132 and 136 to entertain appeals from 
orders issuing or refusing such writs are in any way alTected. They 
remain just the same as they were before: only a certain class of case 
has been excluded from the purview of Part III and the Courts could 
no longer interfere, not because ibelr powers svere curtailed in any 
maciuer or to any exteat, but becausie tb«e would be no occasion 
hereafter for the exercise of their powers in such cases. 

15, The other objection that it was beyond the power of Parliament 
to enact the new articles is equally untenable. It was said that they 
related to land which was covered by Item 18 of List II of the Seventh 
Schedule and that the State legislatures alone liad the power to legislate 
with respect to that matter. The answer is that, as has been stated. 



518 rUNOXUENTAt. Ricnra ANO CONSTITUTIONAL AMENDMENT 

CISC of the sos’crcign po%vcr in the State.” It is thus mainly concerned 
M’itii the creation of ihc three great organs of the Statc^ the executive, the 
legislature and the judiciary, the distribution of governmental power 
among them and the definition of their mutual relation. No doubt our con- 
stitution-makers, following the American model, have incorporated certain 
fundamental rights in Part III and made them immune from interference 
by laws made by the State. \Vc find it, howev’er, difficult, in the absence 
ofa clear indication to the contrary, to suppose tliat they also intended 
to make those rights immune from constitutional amendment. IVe are 
inclined to think that they must have had in mtnd what is of more fre- 
quent occurrence, that is, invasion of the rights of the subjects by the 
legislative and the executive organs of the State by means of laws and 
rules made in exercise of their legislative power and not the abridgement 
or nullification of such rights by alterations of the Constitution itself in 
exercise of sovereign constituent power. That power, though it has been 
entrusted to Parliament, has bcct» so hedged about with restrictions that 
its exercise must be difficult and rare. On the other hand, the terms of 
article 368 arc perfectly general and empower Parliament to amend the 
Constitution, without any exception whatever. Had it been intended to 
save the fundamental rights from the operation of that provision, it would • 
have been perfectly easy to make that intention clear by adding a 
proviso to that effect. In short, we have here two articles each of which 
is widely phrased, but conflicts in its operation with the other. Harmoni- 
ous construction requires that one should be read as controlled and 
qualified by the other. Having regard to the considerations adverted to 
above, we are of opinion that in the context of article 13 “law” must be 
taken to mean rules or regulations made in exercise of ordinary legislative 
power and not amendments to the Constitution made in exercise of con- 
stituent power, with the result that article I3(2J does not affect amend- 
ments made under article 360. 

14. It only remains to deal with the objections particularly directed 
against the newly inserted articles 31 A and 31B. One of these objections 
is based on the absence of ratification under article 368. It was said that, 
before these articles were inserted by the Amending Act, the High 
Courts had the power under article 226 of the Constitution to bsue appro- 
priate writs declaring the Zamindari Abolition Acts unconstitutional as 
coafrav'en/og funcfaracnfal fights, anrf this <33urt could entertain appcafr 
from the orders of the High Covrts under article 132 or 136. As a matter 
of fact, some High Courts had exercised such powers and this Court had 
entertained appeals. The new articles, however, deprive the High Coarts 
as well as this Court of the power of declaring the said Acts unconstitutio- 
nal, and thereby seek to mate changes in Gb. 4 of Part V and Ch. 5 of 
Part VI. It was, therefore, submitted that the newly inserted articles 
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SAJJAN SINGH AND OTHERS V. THE STATE OF RAJASTHAN* 

The following judgincnls of the Court were delivered on the 30th 
October, 1964 by: 

Gajendragadkar, C. J, (On behalf of himself, K. N. IVanchoo 
and Raghubar Dajal, JJ.): 

These s« WTit petitions which have been filed under article 32 of 
the Constitution, seek to challenge the validity of the Constitution 
(I7lh Amendment) Act, 1964. Tlte petitioners arc affected by one or 
the other of the Acts added to the 9th Schedule by the Impugned Act, 
and their contention is that the impugned Act being constitutionally 
invalid, the validity of the Acts by which (hey are affected cannot be 
saved. Some other parties who are similarly affected by other Acts 
added to the 9th Schedule by the Impugned Act, have intervened at the 
hearing of these writ petitions, and they have joined the petitioners In 
contending that the impugned Act b invalid. The points raised In the 
present proceedings have been elaborately argued before us by Mr. 
Setalvad and Mr. Pathak for the interveners and Mr. Man! for the 
petitioners. ^Vc have also heard the Attorncy*General in reply. 

(2) The impugned Act consists of three sections. The first section 
gives its short title. Section 2(i) adds a proviso to cl. (i) of article 31A 
after the existing proviso. TTsis proviso reads thus: 

“Provided further tliat where any I.itr makes any provision for the 
acquisition by the State of any estate and ■where any land comprised 
therein is held by a person under his personal cultivation, it shall not be 
lawful for the State to acquire any portion of such land as is within the 
ceiling limit applicable to him under any law for the time being in force 
or any building or structure standing thereon or appurtenant thereto, 
unless the law relating to the acquisition of such land, building or stnic- 
nirc, provides for payment of compensation at a rate which shall not be 
less than the market toIuc thereof.*’ 

* A.I.R. tW5SijprttneCourt8l5{\'52C 13S>. 
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articles 31 A and 31B really seek to save a certain class of laws and certain 
specified laws already passed from the combined operation of article 13 
read with other relevant articles of Part III. The new articles being 
thus essentially amendments of the Constitution, Parliament alone had 
the power of enacting them. That the laws thus saved relate to matters 
covered by List II does not in any way affect the position. It was said 
that Parliament could not validate a law which it had no posver to enact. 
The proposition holds good where the validity of the impugned provision 
turns on whether the subject-matter falls within or without the jurisdic- 
tion of the legislature which passed it. But to make a law which 
contravenes the constitution constitutionally valid is a matter of 
constitutional amendment, and as such it falls within the exclusive power 
of Parliament. The question whether the latter part ofarticle 31B is 
too widely expressed was not argued before us and we express no opinion 
upon it. 

16. The petitions fail and arc dismissed with costs. 


Petitions dismissed. 
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thostf Legislaiures before the Bill mabing provision for such amendment is 
presented to the President for assent’*. 

(4) It would, thus, appear that the broad scheme of article 363 is 
that if Parliament proposes to amend any provision of the Comfltution not 
enshrined in the proviso, the procedure prescribed by the main part of the 
article has to be followed. The Bill introduced for the purpose of mating 
the amendment in question, has to be passed in each House by a majorit}' 
of the total membership of that House and by a majority of not less than 
t\s-o-thirds of the members of that House present and voting. This 
requirement postulates that a bill seeking (oamend the reles’ant prorisions 
of the Constitution should receive substantial support from members of 
both the Houses. That is why a t\\*o*fold requirement lias been prescribed 
in tliat behalf. After the bill is passed as aforesaid. It has to be present- 
ed to the President for his assent and when he gives his assent, the 
Constitution shall stand amended in accordance with the terms of the 
bill. That is the position in regard to the amendment of the prorisions 
of the Constitution to which the proviso does not apply. 

(5) If Parliament intends to amend any of the provbions ofthe 
Constitution which are covered by clauses (a) to (e) of the proviso, there 
is a further Tequirement which has to be satU6ed before the bill can be 
presented to the President for his assent. Such a bill is required to be 
ratlRed by the Legislatures of not less than one-half of the States by 
Resolutions to that eflTect passed by them. In other words, in respect of 
the articles coverd by the proviso, the further safeguard prescribed by 
the proviso is that the intended amendment should receive the approval 
of the Legislatures of not less than one-half of the States. That means 
that at least half of the States constituting the Union of India should 
by a majority vote, approve of the proposed amendment. 

(6) It is obvious that the fundamental rights enshrined in P.art III 
arc not included in the proviso,* and so, if Parliament intends to amend 
any of the provisions contained in articles 12 to 35 which are included 
in Part III, it is not necessary to take recourse to the proviso and to 
satisfy the additional requirement prescribed by it. Thus far, there is 
no difficulty- But in considering the scope of article 363, it is necessary to 
remember that article. 226, which b included in Chapter V of Part VI of 
the Constitution, is one of the constitutional provisions which fall under 
cl. (b) of the pro\-Iso; and so, it b clear that if Parliament intends to 
amend the provisions of article 226, the bill proposing to make such an 
amendment must satisfy the requirements of the proviso. Tlie question 
which calls for our decision is: 5\'hat would be the requirement about 
making an amendment in a constitution provision contained in Part III, 
if as a result of tlic mid amendment, the powers conferred on the High 
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Section 2(u) substitutes the following sub*clnuse for sub-el. (a) of cl. (2) 
of article 3IA: — 


“(a) the expression “estate’* shall, in relation to any local 
area, have the same meaning as tliat expression or its local equis’a- 
lent has in the existing law relating to land tenures in force in that 
area and shall also include— 


(i) any jagir, inam or muafi or other similar grant and in 
the States of Madras and Kerala, any janmam right; 

(ii) any land held under ryotwari settlement; 

(iii) any land held or let for purposes of agriculture or for 
purposes ancillary thereto, including svastc land, forest 
land, land for pasture or sites of buildings and other 
structures occupied by cultivators of land, agricultu- 
ral labourers and village artisans.” 

Section 3 amend! the 9th Schedule by adding 44 cntriei to it. Tliat is the 
nature of the provisions contained in the impugned Amendment Act. 

(3) fn dealing with tlic question about the validity of the impugned 
Act, It 1 ! necessary to comidec the scope and effectofthe provisions con- 
tained m article 368 of tile Constitution; because a large part of the contro- 
versy in the present wtil petitions turns upon the decision of the question 
to what the true scope an J effect of article 368 is. Let us read attide 368; 

of ">is Constitution maybe initialed only 
aL who “no? ■» oi'ber House of Parliament, 

presented m:hfp™ sid"„f,'Jl-“”“’' 

diven to the Kill .L n - “PO” such assent being 

L ter™ of « -'“O a»"="<lod in accordance with 

Provided that if such amendmen, seeks to make any change in- 
(a) article 54, article 55, article 73, article 162 or article 241 

ofSt'xi^oJ of Part VI, or Chapter I 

W any of the List, in Seventh Schedule, or 
d the representation of Su.e, in Parliament, or 

W the provisions of this article. 

less “ h» ZS" f .p'X' 'b'’' Legislatures of not 

the States by resolutions to that effect passed by 
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necessary to’ consider whether the proviso would cover such a case or not. 
If the effect of the amendment made in the fundamental rights on the 
powers of the High Courts prescribed by article 226, is indirect, incidental, 
or is otherwise of an insignificant order, it may be that the proviso will 
not apply. The proviso would apply where the amendment in question 
seeks to make any change, in/er in article 226, and the question in 
such a case would be; Does the amendment seek to make a change in the 
prosusions of article 226? The answer to this question svould depend 
upon the effect of the amendment made in the fundamental rights. 

(9) In dealing with constitutional questions of this character, 

courts generally adopt a test which is described as the pith and substance 
test. In Ontario V. Ifisurtrs, (192+ AC 326), 

the Privy Council was called upon to consider the validity of the 
Reciprocal Insurance Act, 1922 (12 and 13 Geo. 5, Ont., c. 62) and S. 
5Q8c which had been added to the Criminal Code of Canada by Ss. 7 and 
8 Geo. 5, c. 29 Dom. Mr. Justice Duff, who spoke for the Privy Council, 
observed that in an enquiry like the one with which the Privy Council 
was concerned in that case, “it has been formally laid down in judgments 
of this Board, that in such an inquiry the Courts must ascertain the 'true 
nature and character* of the enactment*’: Citizens’ /niuranrs Co. e/* 
Canada V. Parsons, ((1881)7 AC 96] Its “pith and substance”: Union 
Colliery Co. of British Columbia Ltd. v. Dryden, (1899 AC 560); and it is 
the result of this investigation, not the form alone which the statute may 
have assumed under the hand of the draughtsman, that will determine 
within which of the categories of subject matters mentioned in Ss. 91 
and 92 the legislation falls; and for this purpose the legislation must be 
'scrutinised in its entirety’: Great U'esl Saddlerj Co. Ltd. v. The King, 
(1921*2 AG 91 at p. 117); (AIR 1921 PC 148 at p. 159), It is not necessary 
to multiply authorities in support of the proposition that in considering 
the constitutional validity of the impugried Act, it would be relevant to 
inquirewhat the pith and substance of the impugned Act is. Tliis legal 
position can be taken to be established by the decision of this Court 
which have consistently adopted the view expressed by Justice Duff, to 
which wc have just referred. 

(10) ^Yh.^tthc^ is the pith and substance of the impugned Act? 
For answering this question, it would be necessary to recall very briefly 
the history of articles 31 A and 31B, ArticIcsSlA and 3IIJ were added to 
the Constitution with retrospective affect by S. 4 of the Constitution 
(Pint Amendment) Act, 1951. It is a matter of general knowledge ilut 
it became ncccss.ary to add these tsw> |Xwisions in the Constitution, 
beca\>$c it was realised that legislative measures adopted by cettidn States 
for giving effect to the policy of agrarian refonn which was accepted by 
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Courts under article 226 are likely to be affected? The Petitioners contend 
that since it appears that the powers prescribed by article 226 are likely 
to be affected by the Intended amendment of the provisions contained 
in Part III, the bill introduced for the purpose of making such an 
amendment, must attract rite proviso, and as the impugned Act 
has admittedly not gone through the procedure prescribed by the proviso, 
it is invalid ; and that raises the question about the construction of the 
provisions contained in article S68 and the relation between the substantive 
part of article 368 with Us proviso. 

(7) In our opinion, the two parts of article 368 must on a reason- 
able construction be harmonised with each other in the sense that the scope 
and effect of cither of them should not be allowed to be unduly reduced 
or enlarged. It is urged that anyamendment of the fundamental rights, 
contained in Part III would inevitably affect the powers of the High 
Court, prescribed by article 226, and as such, the bill proposing the said 
amendment cannot fall under the proviso; otherwise ll)c very object of 
not including Part HI under the proviso would be defeated. When the 
Constitution-makers did not include Part III under the proviso, it would 
be reasonable to assume that they took the view that the amendment of 
the provisions contained in Part III was a matter which should be dealt 
with by Parliament under the substantive provisions of article 368 and not 
under the proviso. It has no doubt been suggested that the Constitution- 
makers perhaps did not anticipate that there svould be many occasions 
to amend the fundamental rights guaranteed by Part III. However that 
may be, as a matter of construction, there is no escape from the conclusion 
that article 368 provides for the amendment of the provisions contained in 
Part III without imposing on Parliatnent an obligation to adopt the 
procedure prescribed by the proviso. It is true that as a result of the 
amendment of the fundamental rights, the area over which the powers 
prescribed fay article 226 Would operate may be reduced, but app.arently, 
the Constitution-makers took the view that the diminution in the area over 
which the High Courts’ powers under article 226 operate, would not 
necessarily take tlie cate under the proviso. 

(8) On the other hand, if the substantive part of article 368 is very 
liberally and generously construed and it is held that even substantial 
modification of the fundamental rights whicli may make a very serious 
and substantial inroad on the powers of the High Courts under article 226 
can be made without invoking the proviso, it may deprive cl. (b) of the 
proviso of its substance. In other words, in construing both the parts of 
article 363, the rule of harmonious construction requires that If the direct 
effect oF the amendment of fundamental rights is to make a substantial 
inroad on the High Courts’ powers under article 226, it would become 
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giving effect to the agrarian policy of the party in power, ^verc effectively 
challenged. For instance, in Karimbil Kunkikoman v. State of Kerala 
1952 Supp (I) SCR 829s (AIR 1962 SC 723) the validity of the Kerala 
Agrarian Relations Act (IV) of 1961 was challenged by writ petitions 
filed under article 32, and as a result of the majority decision of this Court, 
the whole Act was struck down. This decision svas pronounced on 
Decembers, 1961. 

(13) InA.P. Krishnaswami Jfaida v. Slate of Madras, AIR 1964 
SC 1515, the constitutionality of the Madras Land Reforms (Fixation of 
Ceiling on Land ) Act ( No. 58 of 1961 ) %vas put in issue, and by the 
decision of this Court pronounced on Nlarch 9, 1964, it was declared tliat 
the whole Act was invalid. It appears that the Rajasthan Tenancy Act, III 
of 1955, and the Maharashtrain Agricultural Lands (Ceiling and Holdings) 
Act (27 of 1961) have been similarly declared invalid, and in consequence. 
Parliament thought it necessary to make a further amendment in article 
SIB so as to save the validity of these Acts which had been struck down and 
of other similar Acts which were likely to be struck down, if challenged. 
With that object in view, the impugned Act has enacted S, 3 by which 44 
Acts have been added to Schedule 9. If the impugned Act is held to be 
valid and the amendment made in the Schedule is found to be effective, 
these 44 Acts would have to be treated as valid. 

(14) Thus, it would be seen that the genesis of the amendments 
made by Parliament in 1951 by adding articles 3lAand3lB to the 
Comtitution, clearly is to assbt the State Legislatures in this country to 
give effect to the economic policy In which the party in power passionate* 
ly believes to bring about much needed agrarian reform. It is with the 
same object that the second amendment was made by Parliament in 1955, 
and as wc have just indicated, the object underlying the amendment 
made by the impugned Act is also the same. Parliament desires that agra- 
rian reform in a broad and comprehensive sense must be introduced in the 
interests of a very large section of Indian citizens who live in villages and 
whose financial prospects are integrally connected with the pursuit of 
progressive agrarian policy. Thus, if the pith and substance test is applied 
to the amendment made by the impugned Act, it would be clear tliat 
Parliament is seeking to amend fundamental rights solely with the object 
of removing any possible obstacle in the fulfilment of the socio-economic 
policy in which the party in pmver believes. If that be so, the effect of the 
amendment on the area over svlwch the High Courts’ powers prescribed 
by article 22G operate, is incidental and in the present case can be described 
as of an insignificant order. The impugned Act does not purport to cliangc 
the provisions of article 226 and it cannot be said even to have tliat effect 
directly or in any appreciable measure. Tliat is why wc think that the 
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t))e fwrty in power, had lo face a serious chaUcnijc in tiic courts of lasv on 
the ground that they contravened the fundamental rights guaranteed to 
the citizens by Part 111. Tlicsc measures had been passed in llihar, Utt.ir 
Pradesh and Madhya Pradesh, and their validity was jtnpeacheil in the 
Higlt Courts in the said three Stales. Th»* High Court of Patna held that 
the relevant Uihar legislation svas unconstitutional, whilst the High Courts 
at Allahabad and Nagpur upheld the validity of the corresponding legis* 
lativc measures passed in Uttar Pradesh and Madhya Pradesh rcspec* 
tivcly. {icc Ix'amtshtar v. itate 0 / BiW. AIR 1031 (Pat 91 SB) and -Surra 
Pal V. U.P. Covrnirunt, AIR 1931 All. 074 ^ni). The parties aggrieved 
by these respective decisions liad filesl appeals by special leave before the 
Supreme Court. At the same lime, petitions had also been preferred before 
the Supreme Court under article 32 bv cerwin other /ammdars, seeding 
the determination of the same issues. It was at this stage that Parliament 
thought it necessary to avoid the dclav which would necessarily have 
been involved in the final decision of the disputes i>ending before the 
Supreme Court, and introduced the relevant amendments in the Constitu- 
tion by adding .articles 3lAand 3111. That was the first step taVen by 
Parliament to .issisi the process of legislation to bring about agrarian 
reform by introducing articles 3|A and 3lB. 

(11) The second step in the same direction was t.nVcn by Parliament 
In 1933 by amending article 3IAby the Consiitutisn iTourth Amend* 
ment) Act, 1933. The object of this amendment was to widen the scope of 
agrarian reform and to confer on the legislatUc mc-asures adopted in that 
behalf immunity from a possible attack that they contravened the funda. 
mental rights of citiicni. In other words, this amendment protected the 
legislative mc.a$ores in respect ofeeruin other itcmi of agr.irian and 
social Welfare legislation, which affected the proprietary rights of certain 
citizens. Tliai is how the second nincndnienl vsas tmacle by Parluimcnt. At 
the time when the first amendment w.a$ made, article 31B e.xprcssly provi- 
ded that none of the Acts and Regulations specified in the 9th Schedule, nor 
any of the provisions thereof, shall be deemed to be void or ever to have 
become Void on the ground that they were inconsistent with or took away 
or abridged any of the fights confcTTcd by Part Iff, and it added that 
notwitlutanding any judgment decree or order of any Court or tribunal 
to the contr.iry, each of the said Acts and Regulations siuvil subject to the 
power of any competent legulattire to repeal or amend, continue in force. 
At this time, J9 Acts svere listed tn Schedule 9, and they were thus 
cfTcctivcly validated. One moreover was addeil to this lilt by the Amend- 
ment Act of l‘J33, so that as a result of the lecoiid amendment, the 
Schedule cont.aincd 20 Acts svhicli were validated. 

(12) It appears tlwt notwitlistanding these amendments, cert.iin 
otJier legislative measures adopted by difierenf Stater for the purpose of 



API'F-NDIX VII 


529 


injodoin", tliey have necessarily to provide for the intended validation 
to take effect notwithstanding any judgment, decree or order passed by 
a court of competent jurisdiction to the contrary. Therefore, it would be 
idle to contend that by making the amendment retrospective, the 
impugned Act has become constitutionally invalid. 

(17-18) It has also been contended before us that in deciding the 
question as towhether the impugned Act falls under the proviso, wc should 
fake into account the operative words in the proviso. The proviso takes 
in cases wlicre the amendment sought to be made by the relevant bill 
seeks to make any change in any of the articles specified in clauses (a) to 
(e) of the proviso, and it is urged that on a fair re.-iding of clauses (b) 
and (c), it would follow that the impugned Act purports to do nothing else 
but to seek to amend the provisions contained in .Vrtie'e 226. It is not easy 
to appreciate the sircnglli or S’alidityof this argument. Tliis argument is 
rc.olly b.ascd on the assumption that the legislative mechanism adopted by 
the Parliament in passing the impugned Act introduces this infirmity. 
The argument obviously assumes that it would have been open to Parlia- 
ment to make appropriate changes in the different articles of Part III, 
such as articles 14 and 19, and if such acoursehad been adopted, the 
impugned Act would have been constitutionally valid. But inasmuch as 
the impugned Act purports to amend only articles 3! A and 31B and seeks 
to add several Acts to the Ninth Scliedule, it does not amend any of the 
provisions in Part III, but is making an independent provision, and that, 
it is said, must take the case within the scope of the proviso. It is 
clear that what the impugned Act purports to do is to amend article 3IA 
and article 31B, itsclfisincludcd in Part HI. If Parliament thought that 
instead of adopting the cumbersome process of amending each relevant 
article in Part HI, it svould be more appropriate to add articles 31A 
and 31B, and on that basis it passed the material provisions of the 
Constitution (First Amendment) Act, it would not be reasonable to sug- 
gest tliat this method brings the amendment svithin the proviso. What the 
P.irliament did in 1951, has afforded a valid basis for further amendments 
made in 1955 and now in 1964. It svould be clear tlial though the argu- 
ments which have been urged before us in the present proceedings have 
been put in different forms, basically, they involve the consideration of 
the main question whether the impugned Act falls within the scope of 
the proviso or not; and the answer to this question, in our opinion, has to 
be against the petitioners by the application of the doctrine of pith and 
substance. 

(19) Then, it is urged that the posver to amend, which is conferred 
by article 368, docs not iriclude the power to take away the fundamental 
rights guaranteed by Part III. The contention is that the result of the 
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aro'uracnt that the impugned Act falls under the proviso, cannot be sus- 
tained. It is an Act the object of which is to amend the relevant articles 
in Part HI which confer fundamental rights on citizens and as such it falls 
under the substantive part of article 368 and does not attract the provi- 
sions of cl. (b) of the proviso. If the effect of the amendment made in the 
fundamental rights on article 226 U direct and not incidental and is of a 
ver)' significant order, diffcrcnl considerations may perhaps arise. But in 
the present case, there is no occasion to entertain or weigh the said 
consideration. Therefore, the main contention raised by the petitioners 
and the interveners against the s-alidity of the impugned Act must be 
rejected. 

(35) Then, it is urged that the true purpose and object of the 
impugned Act is to legislate in respect of land, and legislation in respect 
of land falls within the jurisdiction of the State Legislatures under Entry 
13 of Schedule II. The argument is that since the State Legislatures 
alone can make laws in respect of land, Parliament had no right to pass 
the impugned Act. This argument is based on the assumption that the 
impugned Act purports to be, and in fact, is, a piece of land legislation. 
The same argument Is placed before u$ in another form. It is urged that 
the scheme of articles 245 and 2-16 of the Constitution clearly shows that 
Parliament has no right to make a law in respect of land, and since the 
impugned Act is a legisiatlve measure in relation to land, it is invaiid. 
This argument, in our opinion, is misconceived. In dealing with (his 
argument, again, the pith and substance test is relevant. What the 
impugned Act purports to do is not to make any land legislation but to 
protect and validate the legislative measures in respect of agrarian re- 
forms passed by the different Slate Legislatures in the country by grantirig 
them immunity from attack based on the plea that they contravene 
fundamental rights. Parliament, in enacting the impugned Act, was not 
making any provisions of land legislation. It was merely validating land 
legislations already passed by the Suie Legislatures in that behalf. 

(16) It is also urged that inasmuch as the impugned Act purports 
in substance to set aside the decisions of courts of competent jurisdiction 
by which some of the Acts added to the Ninth Schedule have been dec- 
lared to be invaiid, it is unconstitutional. We see no substance in this 
argument, ft is hareffy necessary to emphasize that legislative power to 
make laws in respect of areas entrusted to the legislative jurisdiction of 
different legislative bodies, can be exercised both prospectively and 
retrospectively. The constituent power conferred by article 368 on the 
Parliament can also be exercised both prospectively and retrospectively. 
On several occasions, legislatures think it necessary to validate laws which 
have been declared to be invalid by courts of competent jurisdiction and 
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• (21) It would thus appear that in substance the points urged 
before us in tlic present proceWings are really concluded by the decision 
of this Court in Shankari Prasai't case, 1952 SCR 09: (AIR 1951 SC 
450) (supra). It was, however, urged before us during the course of the 
hearing of these writ petitions that we should reconsider the matter and 
review our earlier dccisioru in Sankati Prasae's case, 1952 SCR 89: 
(AIR 1951 SC 458). It is true tlsat the Constitution does not place 
any restriction on our powers to review our earlier decisions or even to 
depart from them and there can be no doubt that in matters relating 
to the decision of constitutional poinli which have a significant impact 
on the fundamental rights of citizens, we would be prepared to 
review our earlier decisions in the interest of public good. The doct- 
rine of j/arr drrijir may not strictly apply in this context and no one 
can dispute the position that the said doctrine should not be per* 
milted to perpetutale erroneous decisions pronounced by this Court to 
the detriment of general welfare. Ils-cn so, the normal principle that 
judgments pronounced by this Court would be final, cannot be ignored 
and unless considerations of a substantial and compelling ch-araeter make 
it necessary to do so, we should be slow to doubt the correctness of previ- 
ous decisions or to depart from them. 

(22) It is univenally recognised that In regard to a large number 
of constitutional problems which are brought before this Court for its 
decision, complex and difTicult questions arise and on many of such ques- 
tions, tw'o views arc possible. Therefore, if one view has been taken by 
this Court after mature deliberation, the fact that another Bench is 
inclined to take a dilTerent view may not justify the Court in rccoruidcr- 
ing the earlier decision or in departing from it. The problem of construing 
constitutional provisions cannot bcreasorubly solved merely by adopting 
a literal construction of the words used in the relevant provisions. The 
Constitution is an organic document and it is intended to serve as a guide 
to the solution of changing problems which the Court may have to face 
from lime to time. Naturally, in a progressive and dynamic society the 
shape and appearance of these problems are baund to change with the 
inevitable consequence that the relevant words used.inlhe Constituiton 
may also change their meaning and significance. That is what makes the 
task of dealing with constitutional problems dynamic rather than static. 
Even so, the Court should be reluctant to accede to the suggestion tliat 
its earlier decisions should be light-hearterlly reviewed and departed 
from. In such a case the test should be; is it absolutely necessary and 
essential that the question already decided should be re-opened? The 
answer to this question would depend on the nature of the infirmity alle- 
ged in the earlier decision, its impact on public good and the validity and 
compelling character of the cosisiderationa urged in support of the cont- 
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material provisions of the impugned Act is to take away a citizen's 
right to challenge the validity of the Arts added to the Ninth Schedule, 
and that means that in respect of the said Acts, the relevant fundamental 
rights of the citizens arc taken away. We do not think there is any sub- 
stance in this argument. It is true that ilic dictionary meaning of the 
word "amend’-’ is to coirect a fault or reform, hut in the conte.rt, reliance 
on the dictionary meaning of the word is singularly inappropriate, be- 
cause what article 3<33 authorises to he done is the .amendment of the 
provisions of the Constitution. 

It is wcii'know n th.af the amendment of a l.iw may in a proper case 
include the deletion of any one or more of the provisions oftlic law and 
substitution in their place of new provisions. Similarly, an amendment of the 
Constitution which is the subject matter of the power conferred by article 
363, may include mwlification or changeof the provisions or even an 
amendment which makes the said provisions inapplicable in certain cases. 
Thepower to amend in the context is a icry syjdc power and It cannot be 
controlled by the literal dictioimry meaning of the word "amend”. 

(20) The rjuestion about the v.ilidityof the Constitution (First 
Amendment) Act has been considered by dm Court in Shankars Prasad 
Sinjih V. Union o/ India 1052 SCR 30: (AIR 1051 SC In lltal case, 
the validity of the said Amendment Act was challenged on several grounds. 
One of the grounds was that the newly inserted articles 31-A and 31-B 
sought to make changes in articles 132 .and 13C in Chapter IV of Part V 
and article 22G in Cliapter V of Part VI, and so, they required ratification 
under cl. (b) of the proviso to .article 360. This contention was rejected 
by this Court. Patanjali Sastri, J., as he then was, who spoke for the 
unanimous Court, observed that the said articles "did not either in 
terms or in clTcct seek to make any clungc in .article 226 or in articles 132 
and 136”, and he added that it svas not correct to say that tlie powers of 
the High Courts under article 226 to issue writs for tlic enforcement of any 
of the rights conferred by Part III or of this Court under .articles 132 and 
136 to entertain appeals from orders Issuing or refusing to issue such 
writs were in .any way affected. In the opinion of the Court, the said 
powers remained just the same as they were before; only a certain class of 
cases had been excluded from the purview of Part III. The fact th.at 
the courts could not exercise their powers in respect of the said class of 
cases, did not show tliat the powers of the courts were curtailed in any 
way or to any extent. It only meant that certain area of cases in which 
the said powers could have been exercised, had been withdrawn. Similar- 
ly, the argument that the araendmenis were invalid bcc.ause they related 
to legislation in respect of land, was also rejected on the ground that the 
impugned articles SI-A and 31-B were essentially amendments of the 
Constitution which Parliament alone had the power to make. 
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wou.ld include a law passed by Parliament by virtue of ils constituent 
power to amend the Constitution, and so, its validity will have to be 
tested by article 13(2), itself. It will be recalled that article 13(2) 
prohibits the State from making any law which takes away or abridges 
the rights conferred by Part III, and provides that any law made in 
contravention of clause (2) shall, to the extent of contravention, be void. 
In other svords, it was urged before this Court in Shankari Prasad's 
case, 1952 SCR. 99: (AIR 1951 SG 450) that in considering the 
question as to the validity of the relevant provisions of the Constitution 
(First Amendment) Act, it would be open to the party challenging the 
validity of the said Act to urge that in so far as the amendment Act 
abridges or takes away the fundamental rights of the citizens, it is void. 
This argument was, however, rejected by this Court on the ground that 
the word "law” used in article 13 “must betaken to mean rules or regula- 
tions made in exercise of ordinary legislative power and not amendments 
to the Constitution made in exercise of constituent power svith the result 
that article 13(2) does not affect amendments made under article 368.” 

(26) It is significant that Patanjali Sastfi, J., as he then was, svho 
spoke for the Court, described as attractive the argument about the 
applicability of article 13(2) to Constitution Amendment Acts passed 
under article 368 examined it closely and ultimately rejected it. It was 
noticed in the judgment that certain constitutions make certain rights 
"eternal and inviolate" and by way of Illustration, reference was made 
to article 11 of the Japanese Corutitution and article 5 of the American 
Federal Constitution. It was also noticed that the word "law" in its 
literal sense, may include constitutional law, but it w'as pointed out that 
"there is a clear demarcation between ordinary law, tvhich is made 
in exercise of legislative power, and constitutional law which is made in 
cxcrcbe of constituent power. The scheme of the relevant provisions 
of the Constitution was then examined, and ultimately, the Court reached 
the conclusion that though both articles 13 and 3G8 are widely phrased, 
the harmonious rule of construction requires that the word "law" in 
article 13 should be taken to exclude law made in exercise of the consti- 
tuent power. 

(27) In our opinion, this conclusion is right and as we arc 
expressing our full concurrence with the decision in Shankari Prasad’s 
case, 1952 SCR 89 : (AIR 1951 SG 458) we think it is necessary to 
indicate our reasons for agreeing with the conclusion of the Court on this 
point, even though the correctness of this conclusion has not been ques- 
tioned before us in the course of arguments. If we had felt a real difficulty 
in accepting this part of the conclusion, we would have scriotuly consi- 
dered the question as -to whether the matter should not be referred to a 
larger Bench for a further examination of the problem. 
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raryvicw. If the said decision has been followed in a large number of 
cases that again is a factor which must be taken into account. 

(23) In the present case, if tlie arguments urged by the petitioners 
were to prevail, it would lead to the ineviuble consequence that the 
amendments made in the Constitution both in 1951 and 1955 would be 
rendered invalid and a large number of decisions dealing with the validity 
of the Acts included in the Ninth Scliedulc which have been pronounced 
by dilTercni High Courts ever since the decision of this Court in Shanlari 

Prasad's case, 1952 SCR 09: (AIR 1951 SC 458) was declared would 
also be exposed to serious jeopardy. These arc considerations which 
arc both relevant and material in dealing with the plea urged by the 
petitioners before us in the present proceedings that Shankari Prasad's 
case should be reconsidered. In view of ihc said plea, however, we liave 
deliberately chosen to deal with the merits of the contentions before refer* 
ring to the decision itself. In our opinion, ihc pica made by the 
petitioners for re-considering Shankari Prasad's c.ase is svholly unjustified 
and must be rejected. 

(24) In this connection, sve would tike to refer to another aspect 
of the matter. As we have already indicated, the principal point which 
has been urged before us in these proceedings is that the impugned Act 
is invalid for the reason that before presenting it to the President for his 
assent, the procedure prescribed by the proviso to article 368 has not been 
followed, though the Act was one which fell within the scope of the 
proviso. In other words, it was not disputed before us that Article 368 
empowers Parliament to amend any provision of the Constitution, 
including the provisions in respect of the funJainental rights enshrined 
in Part III. The main contention was that in amending the 
relevant provision of the Constitution, the procedure prescribed by the 
proviso should have been followed. But it appears that in Shankari 
Prasad's case, 1932 SCR 89 : (AIR 1951 SC 458) (supra), another argu- 
ment was urged before tliis Court in challenging the validity of the 
Constitution (First Amendment) Act, and since sve are expressing our 
concurrence with the said decision, vre think it is necessary to refer to the 
said argument and deal svitli it, even though this aspect of the matter 
has not been urged before us in the present proceedings. 

(25) In Shankari Prasad’s case, 1952 SCR 89: (AIR 1951 SC 
458) it was contended that though it may be open to Parliament to 
amend the provisions in respect of the fundamental rights contained in 
Part HI, the amendment, if made ia that behalf, would have to be tested 
in the light of the provisions contained in article 13(2) of the Consti- 
tution. The argument was that the law to which article 13(2) applies. 
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by the Constitution-raakers when they included article 363 in the 
Constitution. In construing the u’ord “law” occurring in article 13(2), 
it may be relevant to bear in mind that, in the words of Kania, C. J. in 
A. K. Gopalan v. Stale of Madras, 1950 SCR 88 at p. 100 (AIR 1950 
SC 27 at p. 34) “the inclusion of article 13(1) and (2) in the Constitution 
appears to be a matter of abundant caution. Even in their absence, if 
any of the fundamental rights was infringed by any legislative enactment, 
the Court has always the power to declare the enactment, to the estenr it 
transgresses the limits, invalid.** 

(30) The importance and significance of the fundamental rights 
must obviously be recognised and in that sense, the guarantee to the 
citizens contained in the relevant provisions of Part III, can justly be 
described as the very foundation and the corner-stone of the democratic 
^^’ay of life ushered in this country by the Constitution. But can it be 
said that the fundamental rights guaranteed to the citizens arc eternal 
and inviolate in the sense that they can never be abridged or amended? 
It is true that in the case of A. K. Gopalan, 1950 SCR 88: (AIR 1950 
S.G. 27) (supra), Patanjali Sastri.J. as he then uas, expressed the view 
that 

“there can be no doubt that the people of India ha\*e, in exercise 
of their sovereign will as expressed in the Preamble, adopted the 
democratic ideal which assures to the citizen the dignity of the individual 
and other cherished human values as a means to the full evolution and 
expression of his personality, and In delegating to the legislature, the 
executive and the judiciary' their respective powers in the Constitution, 
reserved to themselves certain fundamental rights, so-called, I apprehend, 
because they have been retained by the people and made paramount to 
the delegated powers, as in the American model” (p. 198). 

This hypothesis may, priroa facie tend to show that the right to 
amend these fundamental rights vested not in Parliament, but in the 
people of India themseh-es. But it is significant that when the same 
learned Judge liad occasion to consider this question more elaborately 
in In Tt article 143, Constitution of India and Delhi Laws Act (1912) etc, 
195! SCR 747 at pp. 833-884: (AIR 1951 SC 332 at p. 370) he has 
emphatically c-xpressed the viesv tliai it is established beyond doubt that 
the Indian Legislature, when acting svithin the limits circumscribing Its 
legislative power, has and was intended to have plenary poivcrs of 
legislation as large and of the same nature as those of the British 
PatHament itself and no constitutional limitation on the delegation of 
legislative power to a subordinate unit is to l)e found in the Indian 
Councils Act, 1861, or the Government of India Act, 1935, or the 
Constitution of 1950. The suggestion that the I-eglsIatures, including 
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(23) The first point which falls to be considered on this aspect 
of the matter is the coniiructian of article 368 itself. Part XX wliich 
contains only .article 303 is deicribed as a Part dealing with the Amend- 
ment of the Constitution; and article 368 which prescribes the procedure 
for amendment of the Constimtion, b^ins by saying that an amendment 
of this Constitution may be initiated in the manner there indicated. 
In our opinion, the expression "amendment of the Constitution*' plainly 
and unambiguously means amendment of all provisions of the Consti- 
tution. It would, we think, be unreasonable to suggest that what 
article 363 provides is only the mechanicJ of the procedure to be followed 
in amending the Constitution without indicating which provisions of the 
Constitution can be amended and which cannot. Such a restrictive 
construction of the substantive part of article 36S would be clearly 
untenable. Besides, the words used in the proviso unambiguously 
indicate that the substantive part of the article applies to all (he pro- 
visions of the Constitution. It is on that basic assumption that the proviso 
prescribes a specific procedure in respect of the amendment of the articles 
mentioned In clauses (a) to (e) thereof. Therefore, we feel no hesitation 
in holding that when article 368 confers on Parliament the right to 
amend the Constitution the power in <iuestion can be exercised over all 
the provisions of the Constitution. How the power should be exercised, 
has to be determined by reference to the question as to whether the 
proposed amendment falls under the substantive part of article 368, or 
attracts the provisions of the proviso. 

(29) It is true that article 13(2) refers to any law in general, and 
literally construed, the word "Jaw'* may take in a Jaw made in exercise 
of the constituent power conferred on Parliament; but having regard to 
the fact char a specific, unqualified and unambiguous power to amend 
the Constitution is conferred on Parliament, it would be unreasonable to 
hold that the word "law** in article 13(2) takes in Constitution Amend- 
ment Acts passed under article 368. If the Constitution-makers had 
intended that any future amendment of the provisions in regard to 
fundamental rights should be subject to article 13(2), they would have 
taken the precaution of making a clear provision in that behalf. Besides, 
it seems to us very unlikely that while conferring the power on Parliament 
to amend the Constitution, it was the intentiori of the Constitution-makers 
to exclude from that comprehensive power fundamenUl rights altogether. 
There is no doubt that ifthe word "Jaw” used in article 13(2) includes 
a law in relation to the amendment of the Constitution, fundamental 
rights can never be abridged or taken away, because as soon as it is 
shown that the effect of the amendment is to take away or abridge funda- 
mental rights, that portion of the law would be void under article 13 (2). 
\Vc have no doubt that such a pontion could not have been intended 
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(3^) Apart from the fact that the words used in article 368 arc clear 
and unambiguous in support of the view that we are taking, on principle 
also it appears unreasonable to suggest that the Constitution-maken 
wanted to provide that fundamental rights guaranteed by the Constitu- 
tion should never be touched by way of amendment. It must not be for- 
gotten that the fundamental rights guaranteed by article 19, for instance, 
are not absolute; the scheme of this article itself indicates that the funda- 
mental rights guaranteed by sub-clauses (a) to (g) of clause (1) can be 
validly regulated in the light of the provisions contained in clauses (2) to (6) 
ofarticlclD. In other words, the broad scheme of article 19 is two-fold; 
the fundamental rights of the citizens are of paramount importance, but 
even the said fundamental rights can be regulated to serve the interests of 
the general public or other objects mentioned respectively in clauses (2) 
to (6), and that means that for specified purposes indicated in these 
clauses, even the paramountcyof fundamental rights has to yield to some 
regulation as contemplated by the said clauses. It is hardly necessary to 
emphasise that the purposes for which fundamental rights can be regula- 
ted which are speciBed in clauses (2) to (6), could not liave been assumed 
by the ConstUution-makera to be static and Incapable of expansion. The 
Constitution-makers must have anticipated that in dealing with socio- 
economic problems which the legislatures may Iiave to face from time to 
time the concepts of public interest and other important considerations 
which are the basis of clauses (2) to (6) may change and may even 
expand; and so, it is legitimate to assume that the Constitution-makers 
knew that Parliament should be competent to make amendments in these 
rights so as to meet the challenge of llie problems which may arise in the 
course of socio-economic progress and development of the country. That 
is why we think that even on principle, it would not be reasonable to pro- 
ceed on the basis that the fundamental rights enshrined in r.Trt III were 
intended to be finally and immutably settled and determined once for all 
and were beyond the reach of any future amendment. 

(33) Let us illustrate this point by reference to some of the provi- 
sions of the Constitution (First Amendment) Act, 1951 itself. By this Act, 
articles 15, 19 and 31 were amended. One has merely to recall the 
purpose for which it became necessary to amend articles 15 and 19 to be 
satislTcd (hat the changing character of the problems posed by the svords 
used in the respective articles could not have been cfTcctlvcly met unless 
amendment in the relevant provisions waselTectcd; and yet, if the argu- 
ment that the fundamental rights are l»eyond the reach of article 3G8 were 
valid, all these amendments would be constitutionally impermissibe. Tlial, 
we think is not the tnie purport and elTeclor article 368. We are, therefore, 
satisfied th.at this Court was right In rejecting the said argument in the 
case of Shankari Prasad, 1952 SCR 89: (AIR 1951 SC 458) (supra). 
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the Parliament, are the delegate of the people of India in whom 
sovereignty vests, was rejected by the learned Judge when he observed 
that "the maxim ‘delegatus non protest delegare* is not part of the 
Constitutional law of India and has no more force than a political 
precept to be acted upon fay icgislaturcs in the discharge of their function 
of making laws, and the courts cannot strike down an Act of Parliament 
as unconstitutional merely because Parliament decides in a particular 
instance to entrust its legislative posver to another in svhom it has 
confidence or, in other words, lo exercise such power through its 
appointed instrumcniality, however, repugnant such entrustment may be 
to the democratic process. What may be regarded as politically 
undesirable is constitutionally competent." It would thui appear that so 
far as our Constitution is concerned, « would not be possible to dc.al 
with the question about the powers of Parliament to amend the 
Constitution under article 368 on any theoretical concept of political 
science that sovereignty vests in the people and the legislatures are 
merely the delegate of the people. Whether or not Parliament has the 
power to amend the Constitution must depend solely upon the question 
as to whether the said power is inchided in article 368. The question 
about the reasonableness, or expediency or desirability of the amendments 
in question from a political point of view would be irrelevant in construing 
the words of article 368. 

(31) Incidentally, we may also refer to the fact iliat the Constitu* 
tion-makers had taken the precaution to indicate lliat some amendments 
should not be treated as amendments of the Constitution for the purpose 
of article 368. Take, for instance, article 4(2) which deals with law m.ade 
by virtue of article 4(1). Article 4(2) provides that no such law shall be 
deemed to be an amendment of the Constitution for the purposes of article 
368. Similarly, article 169(3) provides that any law in respect of the 
amendment of the existing legislative appartus by the abolition or creation 
®f Legislative Councils in States shall not be deemed to be an amendment 
of the Constitution for the purposes of article 368. In other words. Jan s 
falling svithin the purview of articles 4(2) and 169(3) need not be 
passed subject to the restrictions imposed by article 368, even though, in 
effect, they may amount to the amendment of the relcs'ant provisions of 
the Constitution. If the Constitution-makers took the precaution of mak- 
ing this specific promitm to excluth the sppltcabth'ty of article S63 to 
certain amendments, it would be reasonable to assume that they would 
hare made-a specific provision if they had intended that the fundamental 
rights guaranteed by Part III should be completely outside the scope of 
article 368. 
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In rc. Bfnibari Union and Exchange of Enclaves, 1960-63 SCR 250; 
(AIR 1960 SC 815) this Court had pointed out that amendment of 
Article I of the Constitution consequent upon the cession of any part of 
the territory of India in favour of a foreign State, does not attract the 
safeguard prescribed by the proviso to article 368, because neither 
article 1 nor article 3 is included in the list of entrenched provisions of 
the Constitution enumerated in the proviso; and it was observed that 
it was not for this Court to enquire or consider whether it would not be 
appropriate to include the said two articles under the proviso, and that it 
was a matter for Parliament to consider and decide. Similarly, it seems 
somewhat anomalous that any amendment of the provisions contained 
in article 226 should fall under the proviso but not an amendment of 
article 32. Article 226 confers on High Courts the power to issue certain 
writs, while article 32, which itself is a guaranteed fundamental right, 
enables a citizen to move this Court for similar writs. Parliament may 
consider whether the anomaly which is apparent in the different modes 
prescribed by article 368 for amending articles 226 and 32 respectively, 
should not be remedied by including Part Illitself in the proviso. If 
that is done, di8icuU questions as to whether the amendment made in the 
provisions of Part III substantially, directly and materially affects the 
jurisdiction and powers of the High Courts under article 226 may be 
easily avoided. 

(37) In the result, we hold that the impugned Act is constitutio* 
nally valid. The petitions, accordingly, fail and are dismissed. There will 
be no order as to costs. 

Hidayatullah, J.s 

(38) I have had the privilege of reading the judgment just 
delivered by my lord the Chief Justice. I agree with him that there is 
noforcc in the contention that the 17th Amendment required for its valid 
enactment the special procedure laid down in the proviso to article 368. 
It would, of course, have been necessary if the amendment had sought to 
make a change in article 226. This' eventuality cannot be said to have 
arisen. Article 226 remains unchanged after the amendment. The proviso 
comes into play only when the article is directly changed or its ambit as 
such is sought to be changed. Whatthe 17th Amendment does is to enlarge 
the meaning of the word ‘estate’ in article 31-A and to give protection to 
some Acts passed by the State Legislatures by including them in the 
Ninth Schedule under the shield of article 31-B. These Acts promoted 
agrarian reform and but for the inclusion in the Ninth Schedule they 
might be assailed by the provisions of articles 14, 19 or 31 of the Con- 
stitution. Some of the Acts were in fact successfully assailed but the 
amendment makes them effective and invulnerable to the three articles 
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(34) This question can be considered from another point of view. 
The argument that the fundamental rights guaranteed by Part III are 
eternal, inviolate, and beyond the reach of article 368, is based on two 
assumptions. The first assumption is that on a fair and reasonable cons- 
truction of article 3G3, the power to amend the fundamental rights can- 
not be held to be included within the constituent powers conferred on 
Parliament by the said article. Wc have already held that a fair and 
reasonable construction of article 368 docs not justify this assumption. 
The other assumption which this argument makes, and must of necessity 
make, is that if the power to amend the fundamental rights is not inclu- 
ded m article 368 as it stands, it cannot ever be included within its 
purview; because unless it h assumed that the relevant power can never 
be Included in article 368, it would be unrealistic to propound the theory 
that the fundamental rights are eternal, inviolate, and not within the reach 
of any subsequent constitut5onalamcndment.lt is clear that article 368 
itselfcanbe amended by Parliament, though cl. (e) of the proviso requires 
that before amending article 368, the safeguards prescribed by the proviso 
must be satisfied, In other words, even if the power to amend the 
fundamental rights were not included in article 368, Parliament, can by 
a suitable amendment of article 368, take chose powers. Thus, the second 
assumption underlying the argument about the immutable character of 
the fundamental rights is also not well founded. 

(35) There is one more point to which we would like to refer. In 
the case of Shankari Parsad, 1952 SCR 89; (AIR 1951 SC 458) this 
Court has observed that the question whether the latter part of article 
31B is too widely expressed, was not argued before it, and so, it did not 
express any opinion upon it. This question has, however, been argued 
before us, and so we would like to make it clear that the effect of the 
last clause in article 31B is to leave it open to the respective legislatures to 
repeal or amend the Acts which have been iociuded in the Ninth Sche- 
dule. In other words, the fact that the said Acts have been included in 
the Ninth Schedule with a view to make them valid, docs not mean that 
the legislatures in question which passed the said Acts have lost their 
competence to repeal them or to amend them. That is one consequence 
of the said provision. The other iuevilablc consequence of the said provi- 
sion is that if a legislature amends any of the provisions contained in any 
of the, said Acte, the avaewded piwi&ion wouM not receive the prolectiwi 
of article 31-B and its validity may be liable to be examined on the merits. 

(36) Before wc part with this matter, we would like to observe 
that Parliament may consider whether it would not be expedient and 
reasonable to include the provisions of Part III in the proviso to article 
568. Itisnotcasy to appredate why the Constitution-makers did not 
include the said provisions in the proviso when article 368 was adopted. 
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It is true that there is no complete de6nition of the word “law” in the 
article but it is significant that the definition docs not seek to exclude 
constitutional amendments which it v.*D\sld have been easy to indicate in 
the definition by adding “but shall not include an amendment of the 
Constitution”. The meaning is also sought to be enlarged not curtailed. 
The meaning of article 13 thus depends on the sense in which the svord 
"law” in article 13(2) is to be understood. If an amendment can be said 
to fall within the term “law”, the Fundamental Rights become "eternal 
and inviolate” to borrow the language of the Japanese Constitution. 
Article 13 is then on par with article 5 of the American Federal Constitu- 
tion in its immutable prohibition as tong as it stands. But the restricted 
meaning given to the word “law” prcs'cnts this to beheld. There is a 
priori reasoning without consideration of the text of the articles in Part 
111. The articles use the language of permanency. 1 am of opinion that 
there are indications in the Constitution which needed to be considered 
and I shall mention some of them later as Dlustratiom. 

(40) The next reason was that article 368 teas “perfectly general” 
and allowed amendment of “the Constitution, without any exception 
whatsoever” and therefore article 13(2) did not cover a constitutional 
amendment, ti >vas observed in thU connection that if it was considered 
necessary to save Fundamental Rights a clear proviso in article 368 
would have conveyed this intention without any doubt. To my mind the 
easiest and most obvious way was to say that the word "law” in article 
13 did not include an amendment of the Constitution. It was finally con- 
cluded as follows: — 


“ ♦ • • In short, sve have here Isvo articles each of which is 
widely phrased, but confiicts in its operation with the other. Harmonious 
construction requires that one should be read as controlled and qualified 
by the other. Having regard to the coasidcratioos adverted to above, we 
are of opinion that in the context of article 13 “law” must be taken to 
mean rules or regulatlom made in exercise of ordinary legislative po\vcr 
and not amendments to the CensUtution made in exercise of constituent 
power, with the result that article 13(2) docs not aSect amendments 
made under Article 368.” 

(41) At the hearing reliance was not placed on article 13(2) but 
emphasis was laid on the amendment of article 226. Mr. R. V. S. Man! 
did, howcs’cr, refer to the provmon for the suspension of Fundamental 
Rights as showing that unless suspended in an emergency. Part III 
must stand unchanged and he referred to article 32(4). For the disposal 
of these cases I indicate my viesv that on the arguments before us I must 
hold that as decided in Sbanksn iVaradV case, 1952 SCR 89: (AIR 
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notwithstanding article 13 of the Constitution. In Shankari Prasad's case, 
1952 SCR 89 : (AIR 1951 SC 458) when the Constitution (First 
Amendment) Act was passed and articles 31-A and 31-B and Ninth 
Schedule were introduced, the effect of that amendment on Article 226 
was considered and it was held that the Amendment had not the effect 
visualised by the Proviso to article 368. The reasoning in that case on 
this point applies fftafaftf matonifo to the I7fh Amendment. 

(39) 1 find, however, some difficulty in accepting a part of the 
reasoning in Shankari Prasad's case, 1952 SCR 89. (AIR 1951 SC 
458) and my purpose in ntriiing a separate judgment is to say that I 
decide the present cases without the assistance of that reasoning. I shall 
briefly indicate what that reasoning is and why I have doubts. In 
Shankari Prasad's case, 1952 SCR 89: (MR 1951 SC 458) it was 
contended iliat by article 13(2) the Fundamental Rights in Part HI of 
the Constitution were put beyond the reach of article 368 and outside 
the power of amendment conferred on Parliament by article 368. This 
argument was considered “attractive” but was rejected because of 
certain “important considerations” which it was held pointed “to the 
opposite conclusion”. Two reasons alone appear to have weighed with 
this Court. The first is that as constitutional law is distinguishable from 
other municipal laws and as there is no “clear indication” to be found 
that the Fundamental Rights are “immune from Constitutional amend* 
ment” only the invasion of the Fundamcotal Rights by laws other than 
constitutional laws must be the subject of the prohibition in article 13{2). 
Article 13 may be quoted at this stage: 

“13. Laws inconsbtent with or in derogation of the fundamental 
rights. 

(1) AH laws in force in the territory of India immediately before 
the commencement of this Constitution, in so far as they are 
inconsistent with the provisions of this Part, shall, to the 
extent of such inconsbtcncy, by void. 

(2) The State shall not male any law which takes away or abridges 
the rights conferred by this Part and any law made in contra- 
vention of this clause shall, to the extent of the contravention, 
be fv/d. 

(3) In this article, unless the a>ntext otherwise, requires,— 

(a) “law” includes any Ordinance, order, bye-law rule, regulation, 
notification, custom or usage having in the territory of India 
the force of law; 
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Perhaps, in one sense, it does not but, in another sense, it docs. Our 
preamble is more akin in nature to the American Declaration of Inde- 
pendence (July 4, 1776) than to the preamble to the Constitution of the 
United States. It does not make any grant of power but it gives a 
direction .and purpose to the Constitution which is reflected in Parts III 
and IV. Is it to be imagined that a two-thirds majority of the two 
Houses at any time is all that is necessary to alter it without even 
consulting the States? It is not even included in the proviso to article 
368 and it is difficult to think that as it has not the protection of the 
proviso it must be within the main part of Article 368. 

(43) Again, article 13(1) rendered void the laws in force in the 
territory' of India which conflicted with Part III. Canitbesaidth.it 
article 13 may be repealed retrospectively and all those statutes brought 
back to life? Because of successive amendments we have seen many . 
faces of article 31-.\. It is for consideration whether article 13 was not 
intended to streamline all existing and future laws to the basic require- 
ments of Part III. Of is the door left open for reversing the Policy of 
OUT Constitution from time to time by legislating with a bigger majority 
at any given time not directly but by constitutional amendments? Is it 
possible to justify such amendments with the aid of the provisos in 
article 19 which permit the making of laws restricting the freedoms 
but not by ignoring article 13 and relying solely on atticle 368? 

(44) I am aware that m (1950) S.aR. 88 at p. 100: (AIR 1950 SC 
27 at p. 34) Kania, C. J. said: 

“• * • the inclusion of article 13(1) and (2) in the Constitution 
appears to be a matter of abundant caution. E\Tn in their absence, if any 
of the fundamental rights was infringed by any legislative cn.ictment, 
the Court has always the power to declare the enactment to the e.xtent 
it transgresses the limits invalid.” 

The observation is not clear in its'meaning. There ivas undoubtedly 
great purpose which this article acluci’cs. It is probable that far from 
belittling the importance of article 13 the learned Chief Justice meant 
rather to emphasize the importance and die commanding position of 
Fundamental Rights in that even without article 13 they tvould have the 
same effect on other laws. To hold that article 13 is framed merely by way 
of abundant caution, and serves no additional or intrinsic function of its 
own, might, by analogy persuade us to say the same of article 32(1) 
because tliis Court would do its duty under article 32(2) c\cn in the 
absence of the guarantee. 
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1951 SC 453), article 226 is not sought to be changed by the 17th 
Amendment. But I make it clear that I must not be understood to have 
subscribed to the view that the word “Jaw” in article 13(2) does not 
control constitutional amendments. 1 reserve my opinion on that case for 
I apprehend that it depends on how wide is the word “law” in that 
article. The prohibition in that article may have to be read in the light of 
declarations in the various articles in Part III to find out the proper 
meaning. Though I do not express a final opinion I give a few examples. 
Take for instance article 32. It reads: 

“32. Remedies for enforcement of rights. 

(1) The right to move the Supreme Court by appropriate proceed- 
ings for the enforcement of the tights conferred by this part is 
guaranteed. 

(2) The Supreme Court shall have power to issue directions or 
orders or writs in the nature of habeas corpus, mandamus, 
prohibition, quo warranto and certiorari, whichever may be 
appropriate, for the enforcement of any of the rights conferred 
by this Part. 

(3) Without prejudice to the powers conferred on the Supreme 
Court by clauses (i) and (2), Parliament may bylaw empower 
any other court to exercise within the local limits of its jurisdic- 
tion all or any of the powers exercisable by the Supreme Court 
under clause (2). 

(4) The right guaranteed by this article shall not be suspended 
except as otherwise provided for by the Constitution.” 

It is pnma facie at least, reasonable to think that if els. (I) and (4) of 
this article were included in Part XX (Amendment of the Constitution) 
that would have made the guarantee absolute against any amendment. 
It is a matter for consideration whether this guarantee is any the less 
because the article is in another Part. The first clause assures a 
guaranteed remedy. That guarantee is equally against legislative and 
executive actions. Part III is full of declarations of what the legislature 
can do and what it cannot do. The guarantee covers all those actions 
which are not open to the legblature and the cxecuth’e. If it be held 
that the guarantee is inviolable would not the guarantee of the remedy 
make the riglits equally protected? 

(42) Another provision, namely, the Preamble of the Constitution 
is equally vital to our body politic. In (I960) 3 SCR 250: (AIR 
1960 SC 845) it is held that although the preamble is the key to the 
mind of the Constitution-makers, it docs not form part of the Constitution. 
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mnjWitv To hold 1lii$ Jivquld mean pnma'faat tlie most solemn 
pam of ourConstilutiori stand oo the same foot as any other proxision 
and'evch on a less firm ground than that on vrhtch the articles mentioned 
in the provisdstand The anomaly that article 226 should bcsomeirhat 
protected but not ^rticle^Zinust gnemptuse Article 32 docs not erect 
p shieldiagainst private conduct but ag-unst State conduct including the 
legislatures (see article 12) Can the legislature ^take away this shield^ 
Perhaps by adopting a 1 tcralxonitnicnon of article 368 one can say that 
jBut ^ am not inclined to pla> a grati^matian s rol? As at present ac|\Kc<i 
I can onl) p) that thq power to make i^mendmenU ought not ordinarily 
be a means of escape from absoi(ute constitutional restrictions 

'(48) TdrthJse’reasdns thofigll I h^re^ w ith tlieordcr proposed I 
^vould'not like to bc^nderstood lb ^live expressed a final opinion on the 
aspect oflKb ixse outlined above 
Aladholkarj J , 

31 (49? ^‘■Iluve’seen thejudgments^of my liord the Ch ef Justice and 
faiy'brdthcr'Hida^alaTlali’andlagree Mnic Ihe \Vri^ Petitions should be 
diifeisi« ’ » 3 f to ^ 

iLHii-vUl ( ca / 

1 j (AP) ^Of ‘be various cotjtcnlions msed in I9o2 SCR.89 (AIR ISa^ 
SC 458) to which the Constitution (First Amendment^ Act, 29al waj 
challenged before this Court only two would be relevant in the context of 
the jConstitutvon (Seventeenth Amendment) Act 1964 They are (a) 
vbeihertlic Amendment Ac^ in so far as it purports to tkkc away or 
abridgeihe rights conferr^ ty Part Ilf of tl e Cons/itut oii falliv^ithd 
tile proh blt'km of article 13(^ and (l») whether art cles 31 Aand SIB 
seek to make changes in articfes 13^ 1 or 226^or in any of the ListFin 
the Seventh Schedule and thcrctore, the rcqiiltctnentS bf the proviso ti 
article 368 bad^o be saiisficd'^ 6olh these contentions Svere negat \4d b^ 
this ^urt TITc^ ^rst contenbohs has not been* ra sed in The Orgurfienti 
before^us aiid the attack on ^he Seventeenth AAiendmcnt Act was based 
onl])^ on the sKond contcntion^bfosl of the grounds wn ch learned coub 
sel urged before us^wcrc 'the same *as*^those Urged irt the carl er* ias^* 
Some add tional arguments^vJo-e abb*uiged befdrc US but* as ni> Lord 
the Chicrjustice*’has po n(cJ ouP tley*i/c insdbstantiil An attemirt 
'was'^madc by htr Iviam Icafn^ counsel Ibf the ptutlfeders toyirrsuade 
us to reconsider the decision in iheicarlier dase ( ith regard to the secodd 
cohtention'^As3h6wevcr( no ease was tnadctiut bvihim for recons derat on 
-ofthal decision-wVlnlinliteakbhiro tttafavd-dblnob propose to reconsider 
It O 1 13 1 1 0 1 i 31. } 

0 01 (5»>JS»hCe ftiriLordotbe C2iifc£Jottice3m his-ju0gment hasdealt 
•wuhlthe firstliomtehticti aJseP add.cxprfesscd-thfc^iev'f Itlutf the prcjrigas 
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f45) I would require stronger reasons titan those given 5n Shankari 
Prasad's 1952 SCR 09: (AIR 1951 SG 458) to make me accept 
the view that Fundamental Rights were not really fundamental but were 
intended to be within the powers of amendment in common wij he 
other pans of the Constitution and without the concurrence of the States. 
No doubt article 19 by clauses numbered 2 to 6 allows a curtailment of . 
rights in the public interest. This shows that Part HI is not static. It 
visualises change and progress but at the same time it preserves the 
individual rights. There is hardly any measure of reform which cannot be 
introduced reasonably, the guarantee of individual liberty notwithstanding. 
Even the agrarian reforms could have been partly carried out without 
articles 31-A and 31-B but they would have cost more to the public ex- 
chequer, The rights of society arc made paramount and they arc placed 
above those of the individual. This is as it should be. But restricting the 
Fundamental Rights by resort to els. 2 to 6 of article 19 is one thing and 
removing the rights from the Constitution or debilitating them by an 

amendment h quite another. This is the implication of Wonicri PraforfV 

case, 1952 SCR 89: (AIR 1951 SC 458). It is true that such things 
would never be, but one is concerned to know if such a doing would be 


possible. 

(46) It may be said that the words of article 368 are quite expli* 
cit. Article 368 does not give power to amend "any provision” of the 
Constitution. At least the article does not say so. Analysed by the accep- 
ted canons of interpretation it b found to lay down the manner of the 
amendment of "this Constitution” but by "thb Constitution” it does not 
mean each individual article wherever found and whatever its language 
and spirit. The Constitution itself indicates in some places a contrary 
intention expressly (5« articles 4, 169 and the former article 240} and 
in some others by implication (S'« article II). What article 368 does is 
to lay down the manner of amendment and the necessary conditions for 
the effectiveness of the amendment. The contrast between the opening 
part and the proviso does not show that wliat is outside the proviso is 
necessarily wilhin the powers of amendment. The proviso merely puts 
outside the exclusive power of Parliament to amend those provisions on 
which our federal structure rests. It makes it incumbent that a majority 
of the States should also agree. The proviso also preserves the structure 
of the higher judiciary so vital to a written Constitution and to a 
Democracy such as ours. But thearticle nowhere says that the preamble 
and every single article of the Constitution can be amended by two-thirds 
majority despite any permanency in the language and despite any histori- 
cal fact or sentiment. 


(47) The Constitution gives so many assurances in Part IH that it 
would be difficult to think that they wctc the play things of a special 
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said that fimdaincntal rights arc those rights which the people have reser- 
ved for themselves that learned Judge has emphatically stated in 1951 
SCR 747: (AIR 1951 SC 332) that Parliament, acting within the 
limits of its legislative power, has plenary powers of legislation which arc 
as large and which are of the same nature as those of the British Parlia- 
ment and rejected the suggestion that Parliament is the delegate of the 
people in whom sovereignty rests. But does it follow that the learned 
Judge has departed from his earlier view? No reference was made by him 
in SAan^ari Prasad's case, 1952 SCR 89: (AIR 1951 SC 458) to his 
observations though they needed to be explained. In the DelAt Laws Act 
case, 1951 SCR 747: (AIR 1951 SC 332) he has undoubtedly said 
that Parliament enjoys plenary powers of legislation. That Parliament 
has plenary powers of legislation within the circumscribed limits of its 
legislative power and cannot be regarded as adeirgatc of the people 
while exercising its legislative powers is a well accepted position. The fact, 
however, remains that unlike the British Parliament our Parliament like 
every other organ of the State, can function only within the Umitsofthe 
powers which the Constitution has conferred upon it. This would also be 
so when, in the exercise of its legblative power, it makes an amendment 
to the Constitution or to any of its provisions. It would, therefore, appear 
that the earlier observation of Patanjali Sastri.J., cannot be regarded as 
inconsistent with what he has said in the Delhi Laws Act case, 1951 SCR 
747: (AIR 1951 SC 332). At any rate, this is an aspect of the matter 
which requires further consideration, particularly because the same lear- 
ned Judge has not adverted to those observations in Shankari Prasad's 
case. It is true that by virtue of S. 8 of the Indian Independence Act, 
1947 it was upon the Constituent Assembly which framed the Constitu- 
tion and not upon the people of India that soscrcignty devolved after 
the withdrawl of the British power. But both the '‘Objectives Resolution" 
adopted by the Constituent Assembly on January 22, 1947 and the 
Preamble to the Constitution show that_ this sovereign body framed the 
Constitution in the name of the people of India and by virtue of the 
powers derived from them. In the circumstances it would have to be 
considered whether Patanjali Sastri J., was not right in saying that the 
fundamental rights arc the minimum rights reserved by the people to 
themselves and they are, therefore, unalterable. 

(56) It is true that the Constitution does nat directly prohibit 
the amendment of Part III. But it would indeed be strange that rights 
which arc considered to be fundamental and which include one which 
is guaranteed by the Constitution (vide article 32) should be more 
easily capable of being abridged or restricted than any of the matters 
referred to in the proviso to article 368 some of which are perhaps less 
vital than fundamental rights. It is possible, as suggested by my 
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decision is right I think it necessary to say, partly for the reasons stated 
by my learned brother Hidayatuliah and partly for some other reasons, 
that I would reserve my opinion on this question and that I do not 
regard what this Court has held in that case as the last word. 

(52) It seems Co me that in taking the view that the word “Jaw” 
occurring in article 13(2) of the Constitution, includes an amendment to 
the Constitution this Court has not borne in mind some important 
considerations which would be relevant for the purpose. The language 
of article 368 is plain enough to show that the action of Parliament in 
amending the Constitution is a t^istadve act like one in exercise ofits 
normal legislative power. The only difference in respect of an amendment 
to the Constitution is that the Bill amending of the Constitution has to 
be passed by a special majority (here I have in mind only those amend- 
ments which do notattract the proviso toarticle 368). Thercsultofa 
legislative action of a legislature cannot be other than “law’’’ and, there- 
fore, it seems to me that the fact that the legislation deals with the 
amendment of a provision of the Constitution would not make its result 
any the less a taw. Article 368 does not say that when Parliament makes 
an amendment to the Constitution it assumes a different capacity, that 
of a constituent body. As suggested by my learned brother Hidayatullah 
it U open to doubt whether this article confers any such power upon 
Parliament. But even assuming that it does, it can only be regarded as 
an additional legislative power. 

(33) Then again while the Constitution as originally framed can 
only be interpreted by a court of law and the validity of no provision 
therein can be challenged, the same cannot be said of an amendment to 
the Constitution. For an amendment to be treated as a part of the 
Constitution it must in fact and in law have become part of the Constitu- 
tion. Whether it has become a part of the Constitution is thus a question 
open to judicial review. It is obvious that an amendment must comply 
with the requirements of the Constitution and should not transgress any 
ofits provisions. Where, therefore a challenge is made before the Court 
on the ground that no amendment had in fact been made or on the 
ground that it was not a valid amendment it will be both the duty of the 
Court as well as be and within its power to examine the question and to 
pronounce uponit. This is predsely what a court is competent to do in 
regard to any other law. the validity of which is impugned before it. 

(54) Neither of these matters appears to have been considered in 
Shankari Prasad's case, 1952 SCR 89: fAlR 1951 SC 458) and I think 
that they do merit consideration, 

(55) My Lord the Chief Justice has observed that though in 1950 
SCR 88: (AIR 1950 SC 27) Patanjali Sastri, J., (as he then was) has 
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ComtUution. On the other hand under article 368 a procedure is prescri- 
bed for amending the Constitution. If upon a literal interpretation of this 
provision an amendment even of the basic features of the Constitution 
would be possible it will be a question for consideration as to how to 
harmonise the duty of allegiance to the Constitution with the power to 
make an amendment to it. Could the two be harmonised by excluding 
from the procedure for amendment, alteration of a basic feature of the 
Constitution? It would be of interest to mention that the Supreme Court 
of Pakistan has, in Fazlul Quader Ckav>dhfj v. hlohd. Ahdul Haque 
[1963 PLD 486 (SC)] held that franchise and form of government arc 
fundamental features of a Constitution and the power conferred upon 
the President by the Corutitution of Pakistan to remove diHicuIiics does 
not extend to making an alteration in a fundamental feature of the^ 
Constitution. For striking down the action of the President under, what 
hec.alls 'sub-constitutional power*, Cornelius C.J., relied on the Judges’ 
oath of office. After quoting the following passage from Cooley’s "Consti* 
tution.al Limitations”: 

“For the constitution of the Stale is higher in authority than any 
law, direction, or order made by anybody or any olTicer assuming to act 
under it since such body or officer roust exercise a delegated authority, 
and one that must necessarily be subservient to the instrument by which 
the delegation is made. In any case of conflict the fundamental law must 
govern, and the act in conflict with it must be treated as of no legal 

validity.*' 

the learned Cliicf Justice obsers*cd: 

“To decide upon the question of constitutional validity in relation 
to an act ofa statutory authority, how-high-so-ever, is a duty devolving 
ordinarily upon the superior Courts by virtue of their office, and in the 
absence of any bar either express or implied which stands in the way of 
that duty being performed in respect of the Order here in question it is 
a responsibility which cannot be avoided”, (p. 506) 

The ob$er\’atIons and the passage from Cooley, quoted faere for con- 
venience support what I have said earlier regarding the power of the 
Courts to pronounce upon the s’alldity of amendments to the Constitution. 

(60) The Constitution indicates three modes of amendments and 
assuming that the provisions of article 368 confer power on Parliament 
to amend tbe Constitution, it will slUl have to be considered whether as 
long as the Preamble stands unamended, that power can be exercised 
with respect to any of the basic features of the Constitution. 

(61) To illustrate my point, aslong as the words ‘sovereign demo- 
cratic republic’ arc there, could the Constitution be amended so as to 
depart from the democratic form of Government or its republic character? 
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that upon the arguments advanced before us no case lias been made out 
for striking down the Seventeenth Amendment. 

(65) As indicated in the judgment of my Lord the Chief Justice 
an amendment made by resort to the first part of article 368 could be 
struck down upon a ground such as taking away the jurisdiction of the 
High Courts under article 226 or of this Court under article 236 without 
complying with the requirements of the prosdso. To this I would like to 
add that if the efiect of an amendment is to curtail substantially, though 
indirectly, the jurisdiction of High Courts under article 226 or of this 
Court under article 136 and recourse has not been had to the proviso to 
article 363 the question whether the amendment was a colourable cxer* 
else of power by Parliament will be relevant for consideration. 

(66) Before I part with this case I wish to make it clear tliat what 
I have said in this judgment is not an espression of my final opinion hut 
only an expression of certain doubts which have assailed me regarding a 
question of paramount importance to the citizens of our country: to know 
whether the basic features of the Constitution under which we live and 
to which we owe allegiance are to endure for all time— or at least for (he 
foreseeable future— or whether they are no more enduring tlian the imple* 
mental and subordinate provisions of the Constitution. 
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If that cannot bo done, then, a. long as the word, ‘'lustiee, social, oeon^ 

mic and political etc.”, are there could any of the rights enumetated m 

articles 14 to 19, 21, 25, 31 and 32 be taken away? If they cannot, it 
will be for consideration whether they can be modified. 


(62) It has been said, no doubt, that the Preamble Is not a part of 
our Constitution. But, I think, that if upon a comparison of the Preamble 
with the broad features of the Constitution it would appear that the Pre- 
amble Is an epitome of those features or, to put it differently ifth«e 
features arc an amplification or concrctisation of the concepts set out in 
the Preamble it may have to be considered whether the Preamble is not 
a part of the Constitution. While considering this question it would be of 
relevance to bear in mind that the Preamble is not of the common nia 
such as is to be found in an Act of a legislature. It has the stamp of deep 
deliberation and is marked by precision. Would this not suggest that the 
framers of the Constitution attached special significance to it? 


(63) In view of these considerations and those mentioned by my 
learned brother Hidayatullah I feel reluctant to express a definite opinion 
on the question whether the word iaw' in article 13(2) of the Constitu* 
tion excludes an Act of Parliament amending the Constitution and also 
whether it is competent to Parliament to make any amendment at all to 
Fart III of the Constitution. 


(64) In so far as the second contention is concerned I generally 
agree svith what my Lord the Chief Justice has said but would only lUt* 
to add this: Upon the assumption that Parliament can amend Part HI of 
the Constitution and was, tbetefore, competent to enact therein articles 
31A and 31B as also to amend the definition of'estale’ the question still 
remains whether it could validate a State law dealing with land. I take 
it that only that legislature has power to validate a law which has the 
po\vcr to enact that law. Since the agrarian laws included in the Ninth 
Schedule and sought to be protected by article 31B could not have been 
enacted by Parliament would it be right to say that Parliament could 
validate them? If Parliament could amend Part III it could indeed, 
remove the impedient in the way of the State Legislatures by enacting 
article 31 A and amending the definition of ‘estate’. But could it go to the 
extent it went when it enacted the First Amendment Act and the Ninth 
Schedule and has now added 44 more agrarian laws to it? Or was it in- 
competent to it logo beyond enacting article 31A in 1950 and now 
beyond amending the definition of estate? This, however, docs not appear 
to have been considered in Shankaii Prasad's care, 1952 SCR 89; (AIR 


1951 SC 458) nor was such an argument advanced before us in this case. 
I am only mentioning this to make it clear that even In so far as the 
second contention is concerned I base my decision on the narrow ground 
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of 1953, read with S. 10 B there )f. The petitioners, alleging that the 
relevant provisions of the said Act whereunder the said area was declared 
surplus were void on tlie ground that they infringed their rights under 
els. (f) and (g) of article 19 and article Hof the Constitution, filed a writ 
in this Court under article 32 of the Constitution for a direction that the 
Constitution (First Amendment) Act, 1951, Comtitution (Fourth Amend- 
ment) Act, 1955, Constitution (Seventeenth Amendment) Act, 1964, 
insofar as they affected their fundamenml rights were unconstitutional and 
inoperative and for a direction that S. 10-B of the said Act X of 1933 was 
-void as violative of articles 14 and 10 (1) (£) and (g) of the Constitution. 

(3) Writ Petitions Nos. 202 and 203 of 1966 were filed by different 
petitioners under article 32 of the Constitution for a declaration that the 
Mysore Land Reforms Act (Act 10 of 1962) as amended by Act 14 of 
1965, which fixed ceilings on land holdings and conferred ownership of 
surplus lands on tenants infringed articles 14, 19 and 31 of the Constitution 
and, therefore, was unconstitutional and void. 

(4) The States of Punjab and Mysore, inler alia contended that the 
said Acts were saved ftom attack on the gtaund that they infringed the 
fundamental rights of the petitioners by reason of the Constitution 
(Seventeenth Amendment) Act, 1964, which, by amending article 31-A of 
the Constitution and including the said two Acts in the 9th Schedule 
thereto, had placed them beyond attack. 

(5) In Writ Petition No. 153 of 196$, 7 parties intervened. In 
Writ Petition No. 202 of 1966 one party intervened. In addition, in the 
first petition, notice was given to the Advocatcs-General of^mrious States. 
All the learned counsel appearing for the parties, the Advocatcs-General 
appearing for the States and the learned counsel for the intcn'cncrs h.avc 
placed their respective vieiv points exliauslively before us. 5Ve are indeb- 
ted to all of them for their thorough preparation and clear exposition of 
the difficult questions of law that were rabed in the said petitions. 

(6) At the outset it would be convenient to place briefly the res- 
pective contentions under different heads: (I) The Constitution is inten- 
ded to be permanent and, therefore. It cannot be amended in a way 
which would injure, malm or destroy its indestructible character. (2) The 

' word “amendment" implies such an addition or change within the lines 
of the original instrument as will tflect an improvement or better carry 
out the purpose for which it was framed and it cannot be so construed as 
to enable the Parliament to destroy the permanent character of the Consti- 
tution. (3) The fundamental rights arc a part of the basic structure of the 
Constitution and, therefore, the said power can be exercised only to pre- 
ser\'c rather than destroy the essence of those rights. (4) The limits on 
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I. C. GOLAK NATH V. STATE OF PUNJAB* 

(!) I. C. Golak Nath and Others 
V. 

The State of Punjab and Another 
(Writ Petition No. 153 of l%6— 

Under Article 32 of the Constitution) 

(2) N. Krishna Bhatta 

V. 

The State of htysore and Another 
(Writ Petition No. 202 of 196$— 

Under Article 32 of the Constitution) 

(3) P. Ramakrlshna Mally 

V. 

The State of Mysore and Another 
(Writ Petition No. 205 of 196$— 

Under Article 32 of the Constitution) 

The following judgments of the Court were delivered on the 27th 
February, 1967 by: 

K. SabbaRao, C.J. (on behalf of himself, J.G. Shah, S.M. Sikri, 
J.M. Shelat and C. A. Vaidialmgam, JJ.); These three Writ Petitions 
raised an important question of the validity of the Constitution 
(Seventeenth Amendment) Act, I9$4. 

(2) Writ Petition No. 153 of 1966 is filed by the petitioners therein 
against the State of Punjab and the Financial Commissioner, Punjab. The 
petitioners arc the son, daughter and grand-daughters of one Henry 
Golak Nath, who died on July 30. 1933. The Financial Commissioner, in 
revision against the order made by the Additional Commissioner. 

Jullundur Division, held by an order dated January 22, 1962 that an area 

of 418 standard acres and 9i units was surplus in the hands of the petitio- 
ners under the provisions of the Punjab Security of Land Tenures Act X 

• AIR 1967 Supreme Court IMJ (V 54 C3«). 
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article 368 arc clear and unequivocal and there b no scope for invoking 
implied limitations on that power: further the doctrine of implied power 
has been rejected bv the American Courts and juruts. (4) The object of 
the amending clause in a nexible Constitution is to enable the Parlia- 
ment to amend the Constitution in order to express the will of the people 
according to the clianging course of events and if amending power is 
restricted by implied limitations, the Constitution itself might be destroy- 
ed by revolution. Indeed, it is a safety valve and an alternative fora 
violent change by revolution. (5) There are no basic and non-basic fea- 
tures of the Gonstiiution; everything in the Constitution is basic and it 
can be amended in order to help the future growth and progress of the 
country. (6) Debates in the Constituent Assembly cannot be relied upon 
for construing article 368 of the Constitution and even if they can be, there 
is nothing in the debates to prove positively that fundamental rights svere 
c-tcluded from amendment. (7) Most of the amendments are made out of 
political necessity, they involve questions, such as, how to exercbe power, 
how to make the lot of the citizens better and the like and, therefore, not 
being judicial questions, they are outside the Court's jurisdiction. (8) 
The language of article 363 is clear, categorical, imperative and universal; 
on the other hand, the language of article 13(2) is such as to admit quali- 
fications or limitations and, therefore, the Court must construe them in 
such a manner as that article could not control article 368. (9) In order to 
enforce the Directive Principles the Constitution was amended from time 
to time and the great fabric of the Indian Lfni'on has been built since 
1950 on the basis that the Constitution could be amended and, therefore, 
any reversal of the previous decisions would introduce economic chaos in 
our country and that, therefore, the burden is very heavy upon the petitio- 
ners to establish that the fundamental rights cannot be amended under 
article 368 of the Constitution. (10) Article 31-A and the 9th Schedule do 
not affect the power of the High Court under article 226 or the legislative 
power of the States though the area of their operation is limited and, there- 
fore, they do not fall within the scope of the proviso to article 368. 

(9) The aforesaid contentions only represent a brief sumroar y of 
the elaborate arguments advanced by learned counsel. We shall deal in 
appropriate context with the other points mooted before us. 

(10) It will be convenient to read the material provisions of the 
Constitution at this stage. 

Article 13(1) . • • 

(2) The State shall not male any law which takes away or 
abridges the rights conferred by this part and any law made in contra- 
vention of this clause shall, to the extent of the contravention, be void. 
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the power to amend arc implied in article 368, for the expression “amend” 
has a limited meaning. The wide phraseology used in the Constitution in 
other articles, such as “repeal” and “re-enact” indicates that article 368 
only enables a modification of the articles, within the frametvork of the 
Constitution and not a destruction of them. (5) The debates in the 
Constituent Assembly, particularly the speech of Mr. Jawahar Lai Nehru, 
the first Prime Minister of India, and the reply of Dr. Ambedkar, who 
piloted the Bill, disclose clearly iliat it %vas never the intention of the 
makers of the Constitution by putting in article 368 to enable the Parlia- 
ment to repeal the fundamental rights, the circumstances under which the 
amendment moved by Mr. H. V. Kamatli, one of the members of 
Constituent Assembly, was withdrawn and ariicle 3G8 was finally adopted, 
support the contention that amendment of Part III is outside the scope 
of article 368. (6) Part III of the Constitution is a self-contained Code and 
its provisions are clastic enough to meet all reasomiblc requirements of 
changing situations. (7) The power to amend is sought to be derived 
from three sources, namely, (i) by implication under article 368 itself; 
the procedure to amend culminating in the amendment of the Constitu- 
tion necessarily implies that power, (il) the power and the limits of the 
power to amend arc implied in the articles sought to be amended, and 
(ill) article 368 only lays down the procedure to amend, but the power 
to amend is only the legislative power conferred on the Parliament under 
articles 245, 216 and 248 of the Constitution. (8) TJie definition of 'law' in 
article 13(2) of the Constitution includes every branch of law, statutory, 
constitutional, etc., and therefore, the power to amend in whichever 
branch it may be classified, if it takes away or abridges fundamental 
rights would be void thereunder. (0) The impugned amendment detracts 
from the jurisdiction of the High Court under article 226 of the Comli- 
tution and also the legislative powers of the States and, therefore, it falls 
within the scope of the proviso to article 368. 

(7) The said summary, though not exliaustive, broadly gives the 
various nuances of the contentions raised by the learned counsel, who 
question the validity of the 17th Amendment. Wehavenot noticed the 
other argument of Mr. Nambiar, which are peculiar to the Writ Petition 
No. 153 of 1966 as those questions do not arise for decision, in the view 
we are taking on the comrnon questions. 

(8) On behalf of the Unbn and the States the following points were 
pressed: ( I) A constitutional amendment is made in exercise of the sovereign 
power and not legislative power of Parliament and, therefore, it partakes 
the quality and character of the Constitution itself. (2) The real distinction 
is between a rigid and a flexible Constitution. The distinction is based 
upon the express limits of the amending power. (3) The provisions of 
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article 368 arc clear and unequivocal and there is no scope for invoking 
implied limitations on that power: further the doctrine of implied power 
has been rejected fay the American Courts and jurists. (4) The object of 
the amending clause in a flexible Constitution is to enable the Parlia- 
ment to amend the Gunstitutlon in order to express the will of the people 
according to the changing course of events and if amending power is 
restricted by implied limitations, the Constitution itself might be destroy- 
ed by revolution. Indeed, it is a safety valve and an alternative fora 
violent change by revolution. (5) There are no basic and non-basic fea- 
tures of the Constitution; everything in the Constitution is basic and it 
can be amended in order to help the future growth and progress of the 
country. (6) Debates in the Constituent Assembly cannot be relied upon 
for construing article 368 of the Constitution and even if they can be, there 
is nothing in the debates to prove positively that fundamental rights were 
e-Kcluded from amendment. (7) Most of the amendments are made out of 
political necessity, they Involve questions, such as, bow to exercise power, 
how to make the lot of the citizens better and the like and, therefore, not 
being judicial questions, they are outside the Court's jurisdiction. (8) 
The language of article 363 is clear, categorical, imperative and universal; 
on the other hand, the language of article 13(2) is such as to admit quali- 
fications or limitations and, therefore, the Court must construe them in 
such a manner as that article could not control article 368. (9) In order to 
enforce the Directive Principles the Constitution was amended from time 
to time and the great fabric of the Indian Union has been built since 
1950 on the basis that the Constitution could be amended and, therefore, 
any reversal of the previous decisions would introduce economic chaos in 
our country and that, therefore, the burden b very heavy upon the petitio- 
ners to establish that the fundamental rights cannot be amended under 
article 368 of the Constitution. (10) Article 31-A and the Dih Schedule do 
not affect the power of the High Court under article 226 or the legislative 
power of the States though the area of their operation is limited and, there- 
fore, they do not fall within the scope of the provbo to article 368. 

(9) The aforesaid contentions only represent a brief summary of 
the elaborate arguments advanced by learned counsel. IVc shall deal in 
appropriafc conrcxCwiVA (he other pisia^ areeted 

(10) It will be convenient to read the material piwbions of the 
Constitution at this stage. 

ArlicU 13(1) • * 

(2) The State shall not make any law which mkes away or 
abridges the rights conferred by this part and any law made in contra- 
vention of this clause shall, to the extent of the contravention, be void. 
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(3) In tills article, unless the context otherwise requires, 

(a) ‘law’ include any ordinance, order, bye law, rule, regula- 
tion, notification, custom or usage having in the territory of India 
the force of law. 

dr/ir/r 31*A(1) Notwithstanding anything contained in article 13, no 
law providing for, 

(a) the acquisition by the State of any estate or of any rights • 
therein or the extinguishment or modification of any such rights, 
shall be deemed to he void on the ground that it is inconsistent with, or 
takes away or abridges any of the rights conferred by article 14, article 19 
or article 31. 

(2) (a) the expression "estate” shall, in relation to any local area, 
have the same meaning as that expression or its local cquwalcnt has 
in the existing law relating to land tenure in force in that area and 
shall also include 


(ii) any land held under ryotsvari settlement, 

(lit) any land held or let for purposes of agriculture or for purposes 
ancillary thereto... 

dr/idr 31*13, Without prejudice to the geoeranty of the provisions con* 
uined in article 3I-A, none of the Acts and Regulations specified 
in the Ninth Schedule nor any of the provisions thereof sliall be 
deemed to be void, or ever to have become void, on the ground that 
such Act, Regulation or provision is inconsistent with or takes away 
or abridges any of the lights conferred by, any provisions of this 
Fart and notwithstanding any judgment, decree or order of any court 
or tribunal to the contrary, each of the said Acts and Regulations 
shall, subject to tlie poiver of any competent Legislature to repeal 
or amend it, continue in force. 

In the Ninth Schedule to the Constitution the Mysore Land Reforms 
Act. 1961 (Mysore Act X of 1962) is included as item 51 and the Punjab 
Security of Land Tenures Act, 1953 (Punjab Act X of 1953) is included 
The definitvon of '’estaW -was amended and the Ninth 
Schedule was amended by including therein the said two Acts by the 
Constitution (Seventeenth Amendment) Act, 1964. 

(1 1 ) The result of the said amendments is that both the said Acts 
dealing with estates, within their wide definition introduced by the 
Constitution (Seventeenth Amendment) Act, 1964, having been included 
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m the Ninth Schedule, ate placed be>ond any attack on the ground that 
their provisions are t inconsistent with or take away or abridge any 
of the rights conferred Iby Part III of the Constitution It is common 
case that if the Constitution (Seventeenth Amendment) Act 1964 was 
constitutionally valid the said Acts could not be impugned on any of 
the said grounds 

(12) The question of the amendability of the fundamental rights 
was considered by this Court earlier m two decisions, namely, Shankan 
Prasad Singh v Union of Inii^ and in Sajjan Singh v Slate of Rajasthan ^ 

form^rithe validity of the Constitution (First Amend 
jmpnt)^Ac^ |ippl jv)ucl^ yis^rtcd^j^infef ijrticies ^S^.A and 31 B in fh^e 
^on^qtutton^^^sy^s qpp^ti^i^ned Jhal. amendment was made under 
article 368 of th^ Consptujjonjl^y |h^ ^rp^ istpria^ Parliament This Court 
held that Parliament had power to amend Part 111 of the Constitution 
TheCbUrl chme ?<J thtfr<ibncluiion Oh two grounds, namelj, (i) the word 
'‘LaW”iIh^rtic’l< l3(2) Was one madft'in ciwrcisc oflegislative power and 
not constitutional law made »n exercise of constituent poWr; and (n) 

there were two articles [articles 13(2) and 3681 each of which was widely 
8 j 1 1 1 1 j r. , I t I r ' -• I r ' ii) ji.nii , r I *’1 I . , 1 , 

phrased and tlierefore, harmonious constructiop ^required that one should 

,be 80 re^ as to be controlled and.qualiried'^by tbe^ other, and having 
I uoft, ), 0 1 It u.tJi -nJi II 1 L 11 i , fA “ 

regard to the circumstances mentioned in the judgment article 13 must 
jM^eaci subject article 36^*^|A casdfuV |w?u|ai of *the judgment indi* 
^cates tfiat the whoje decision turned^^^og^an* a^s^umphon °that the ex 
'pression ‘^law’ 'in'^^article ^ 13^5) hotj'not ^ncfpjle constuutlbnal iaw and 
onS^at'assump^tion an attempt, ^w^^'roa^c^Jo’hirmonise ^tirticleS 13^S) 
and 368 of the Constitution i » um jui^umi-o s | i* i 

du ovrd cl 1 Coinob ii jd Jo J?i 1 1 I ji Ij ji / r J 3 I 

§CR933 (AIR 

3i?65§g^45)o(supw) f-ivcn jiMj^oCoytfXtjP^thcqueslioqofthc 

validity, qft^CjCou^ptptu^ j(§cjrpp^ccift^, yVp^cpdjncaOj^^t 1964 Two 
questions arose in that case (I) Wliether the amendment Act, insofar it 
purported to take away or abridge the rights conferred by Part III of the 
■'Gdil«tftitib^fell‘«?ltbul thS prdhIbiUdH bfiAVticlc 13(2) and (2) wliellier 
Vticlc3^3llA ^anyi^i li’ 80 Ug& eo'malce changes id atlicles 132, 136 or 
226 or in any of lists in the ScVetrth'^dheJuIft^idd Ihefcforc the require 
,m^t^^oC,^hc proviso, to,^,artt 9 lp Jb? had tp be sapsfie^ I 3oth the Chief 
{Jpsycq apd Mpdholkay, jf pady t *y5at, the, first contention was not 
j;ajscf}|jffore^l}ej9ou5t^, Iwrijjlti, 90Uji?el, app^qrpg for;iQthtIje 

jiajlig jiqccptqdi_t|hc, c^rreqti^^spfjt^Cj^fCision m Shankan Prasad / ease 

jslild aililo oDWiii euj •» IJ i ,, 

1 Aiai951SC45fl.tp 463 

2 AIR 19a5 SC 845 »t pp 853, 856 860 861,1862^1 ->8 [ i o i [ 
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in that regard. Yet Gajendragadkar, G.J. speaking for the majority 
agreed with the reasons given in Skankari Prasad's case on the first 
question and Hldayatullah and Mudholkar, JJ. expressed their dissent 
from the said view. But all of them agreed, though for different reasons, 
on the second question. CajendragadkaTr, G.J. speaking for himself, 
Wanchooand Raghuhar Dayal.JJ. rejected the contention that article 
368 did not confer power on the Parliament to take away the fundamental 
rights guaranteed by Part HI. When a suggestion was made that the 
decision in the aforesaid case should be reconsidered and reviewed, the 
learned Chief Justice, though he conceded that in a case where a decision 
had a significant impact on the fundametal rights of citizens, the Court 
would be inclined to review its earlier decision in the interests of the 
public good, he did not find considerations of substantial and compelling 
character to do so in that case. Bat after referring to the reasoning given 
in ShanKori Prasad's case the learned Chief Justice observed: 

“In our opinion, the expression “amendment of the Constitution” 
plainly and unambiguously means amendment of all the provisions 
of the Constitution.” 

Referring to article 13{2), he restated the same reasoning found in the 
earlier decision and added that if it was the intention of the Constitution- 
makers to save fundamental rights from the amending process they should 
have taken the precaution of making a clear provision in that regard. 
In short, the majority, speaking through Gajendragadkar, C.J., agreed 
that no case had been made out for reviewing the earlier decision 
and practically accepted the reasons given in the earlier decision. 
Hldayatullah, J., speaking for himself, observed: 

But 1 make it clear that I must not be understood to have sub- 
scribed to the view that the word “law” In article 13(2) does not 
control constitutional amendments. I reserve my opinion on that 
case for I apprehend that it depends on how wide is the word “law” 
in that article.” 

After giving his reasons for doubting the correctness of the reasoning 
given in Skankari Prasad's case, 1932 SCR 89 (AIR 1951 SC 458) 
(supra), the learned Judge concluded thus; 

“I would requKC stronger reasons than those given in Skankari 
Prasad s (supra) case to make me accept the view that Fundamental 
Rightswerenotreally fundamental but were intended to be within the 
powers of amendment in common with the other parts of the Consti- 
tution and without the concurrence of the States.” 

The learned Judge continued: 
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“The Constitution gives so many assurances in Part III that it 
would be diilicult to think that they were the playthings of a special 
majority.” 

Mudholkar, J., was positive that the result of a legislative action of a 
legislature could not be other than “law” and, therefore, it seemed to him 
that the fact that the legislation dealt with the amendment of a provision 
of the Constitution would not make its result any the less a “law”. He 
further pointed out that article 368 did not say that whenever Parlia- 
ment made an amendment to the Constitution it assumed a different 
capacity from that of a constituent body. He also brought out other 
defects in the line of reasoning adopted in Shankari Prasad's case, 1952 
SCR 89 (AIR 1951 SC 458). It will, therefore, be seen that the 
correctness of the decision* in Shankari Prasad's case, 1952 SCR 89 
(AIR 1951 SC 458) was not questioned in Sajjan Singh's case, 1965-1 
SCR 933 (AIR 1963 SC 845). Though it was not questioned, three 
of the learned Judges agreed tvith the view expressed therein, but 
two learned Judges were inclined to take a different view. But, as that 
question was not raised, the minority agreed with the conclusion arriv-ed 
at by the majority-on the question whether the Seventeenth Amendment 
Act was covered by the proviso to article 368 of the Constitution. The 
conflict between the majority and the minority in Sa^an Singh's case, 
1965ri SCR 933 (AIR 1965 SC 845) falls to be resolved in this 
case. The said conflict and the great importance of the question raised 
is the justifleation for the constitution of the larger Bench. The decision 
'm Shankari Prasad's CAit, 1952 SCR 89 (AIR 1951 SO 458) was assumed 
to be correct in subsequent decisions of this Court. See S, Krisknan 
V. Slate of Madras* The Stale of IVesl Bengal v. Anwar Ali Sarkar* and 
Baskeshar JV'ulA v. The Commissioner of Income Tax, Delhi and Rajasthan* But 
nothing turns upon that fact, as the correctness of the decision was not 
questioned in those cases. 

(15) A correct appreciation of the scope and the place of funda- 
mental rights in our Constitution will give us the right perspective for 
solving the problem presented before us. Its scope cannot be appreciated 
unless we have a conspectus of the Constitution, its objects and its 
machinery to achieve those objects. The objective sought to be achieved 
by the Constitution is declared in sonorous terms in Its Preamble which 
reads: 

“We the people of India have solemnly resolved to constitute India 
into a Sovereign Democratic Republic and to secure to all its 
citizens justice, liberty, equality and fraternity.” 

3. 1951.1 SCR 621 at 6S2oAIR 1951 SC 301 at p. 312. 

4 . 1952 SCR 284 at p. 366-AIR 1952 SC 75 at p. 104. 

5. SCR52Batp.563-AlR 1959SCI49atp.162. 



APPENDIX Vlll 


561 


the said two expressions. The standard is an elastic one; it varies with 
time, space and conditions. ^Vhat is reasonable under certain circumstan- 
ces m.iy not be so under difTereat circumstances. The constitutional 
philosophy of law is reflected in Parts III and IV of the Constitution. 
The rule of law under the Constitution serves the needs of the people 
without unduly infringing their rights. It recognizes the social reality 
and tries to adjust itself to it from lime to time avoiding the authoritarian 
path. Every institution or political party that functions under the 
Constitution must accept it; otherwise it has no place under the Constitu- 
tion. 


(16) Now, what are the fundamental rights? They are embodied 
in Part III of the Constitution and they may be classified thus: (1) right 
to equality, (ii) right to freedom, (Hi) right to against exploitation, 
(iv) right to freedom of religion, (v) cultural and educational rights, (vi) 
right to property, and (vU) right to constitutional remedies. They are the 
rights of the people preserved by our Constitution. "Fundamental rights” 
are the modern name for what have been traditionally knosvn as "natural 
rights”. As one Author puts: "they arc moral rights which every human 
being everywhere at all times ought to have simply because of the fact 
that in contradistinction with other beings, he is rational and moral”. 
They are the primordial rights necessary for the development ofhuman 
personality. They are the rights which enable a man to chalk out his 
own life in the manner he likes best. Our Constitution, in addition to the 
well-known fundamental rights, also included the rights of the minorities, 
untouchables and other backward communtlles, in sucii rights. 

(17) After having declared the fundamental rights, our Constitu- 
tion says that nil laws in force in the territory of India immediately 
before the commencement of the Constitution, in so far as they are in- 
consistent with the said rights, are, to the extent of such inconsistenc)’, 
void. The Constitution also enjoins the State not to make any law' which 
takes away or abridges the said rights and declares such laws, to the 
extent of such inconsistency, to be void. As we have stated earlier, the 
only limitation on the freedom enshrined in article 19 of the Constitution 
is that imposed by a valid law operating as a reasonable restriction in the 
interests of the public. 

(18) It will, tlicrcfore, be seen that fundamental rights are given 
a transccdental position under our Constitution and are kept bej^ond the 
reach of Parliament. At the same time Parts III and IV constituted an 
integrated scheme forming a self-contained code. The scheme is made so 
elastic that all the Directive Principles of Stale Policy can reasonably be 
enforced without taking away or abridging the fundamental rights. 
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While recognizing the immutability of fundamental rights, subject to 
social control, the Constitution itself provides for the suspension or the 
modification of fundamental rights under specific circumstances, for 
instance, article 33 empowers Parliament to modify the rights conferred 
by Part III in their application to the members of the armed forces, 
article 34 enables it to impose restrictions on the rights conferred by the 
said parts while martial law is in force in an area, article 35 confers the 
power on it to make laws with respect to any of the matters which under 
clause (3) of article 16, clause (3) of article 32, article 33 and article 
34 may be provided for by law. The non obstante clause with which 
the last article opens makes it clear that all the other provision of the 
Constitution are subject to this provision. Article 32 makes the right to 
move the Supreme Court by appropriate proceedings for the enforcement 
of the rights conferred by the said Parts a guaranteed right. Even during 
grave emergencies article 338 only suspcn<J> the provisions of article 19 
and article 359 enables the President by order to declare the right to move 
any court for the enforcement of such of the rights conferred by Part HI 
as may be mentioned in that order to be suspended; that is to say, even 
during emergency, only article 19 is suspen led temporarily and all other 
rights are untouched e.\cept those specifically suspended by the President. 

(19) In the Book ^‘Indian Constitution — Cornerstone of a Nation” 
by Granville Austin, the scope, origin and the object of fundamental 
rights have been graphically stated. Therein the learned author says: 

*' the core of the commitment to the social revolution lies in 

parts III and IV, in the Fundamental Rights and in the Directive 
Principles of State Policy. These arc the conscience of the Consti- 
tution.” 

Adverting to the necessity for Incorporating fund-imental rights in a 
Constitution, the learned author says: 

“That a declaration of tights had assumed such importance was 
not surpising; India was a land of communities, of minorities, 
racial, religious, linguistic, social and caste. For India to become a 
state, these minorities had to agree to be governed both at the 
Centre and in the provinces by fellow Indian-mcmbcrs, perhaps, 
of another minority — and not by a mediatory third power, the 
British. On both psychological and political grounds, therefore, 

the demand for written rights — since rights would provide tangible 

safeguards, against oppression — proved overwhelming.” 

Motilal Nehru, who presided over tlie Committee called for by the 
Madras Congress resolution, in May, 1928 observed in his report: 
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“It is obvious that our first care should be to have our Fundamental 
Rights guaranteed in a manner which will not permit their 
withdrawal under any circumstances., .Another reason why great 
importance attached to a Declaration of Rights is the unfortunate 
existence of communal differences m the country. Certain safe- 
guards arc necessary to create and establish a sense of security 
among those who look upon each other with distrust and suspicion. 
We could not, better secure the full enjoyment of religious and 
communal rights to all communities than by including them among 
the basic principles of the Constitution.*’ 

(20) Pandit Jawaharlal Nehru, on April 30, 1947 in proposing 
for the adaption of the Interim Report on Fundamental Rights, said 
thus: 


**A fundamental right should be looked upon, notfrom the 'point of 
view of any particular difficulty of the moment, but as something 
that you want to make permanent in the Constitution. The other 
matter should be looked upon— however Important it might be— not 
from this permanent and fundamental point of view, but from the 
temporary point of view.” 

Pandit Jawaharlal Nehru, who was Prime Minister at that time and who 
must have had an effective voice in the framing of the Constitution, made 
this distinction between fundamental rights and other provisions of the 
Constitution, namely, the former were permanent and the latter were 
amendable. On September 18, 1949, Dr. Ambedkar in speaking on the 
amendment proposed by Mr. Kamath to article 304 of the Draft Consti- 
tution corresponding to the present article 368, namely, “Any provision 
of this Constilullon may be amended, whether by way of variation, 
addition or repeal, in the manner provided in this article,” said thus: 

“Now, what is it we do? We divide the articles of the Constitution 
under three categories. The first category is the one which consists 
of articles which can be amended by Parliament by a bare majority. 
The second set of articles are articles which require two-thirds 
/i*" ithr Avuixr jRmUrisem.* wsish-f .tpjmvrnidAV/'paa.’-AJ- 
cular article which is not mentioned in Part III or article 304, all 
that is necessary for them is to have two-thirds majority. Then they 
can amend it.” 

Therefore, in Dr. Ambedkar’s view the fundamental rights were so 
important that they could not be amended in the manner provided by 
article 304 of the Draft Constitution, to the present 

article 368. 
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(2i; We have referred to the speeches of Pandit Jawaharlal Neliru 
and Dr. Ambcdkar not with a view to interpret the provisions of article 
368, which vve propose to do on its own terms, but only to notice the 
transcendental character given to the fundamental rights by two of the 
Important architects of the Constitution. 

(22) This Court also noticed the paramountcy of the fundamental 
rights in many decisions. In A. K. Gopalan v. Slate of Madras* they 
are described as “paramount”, in Stale of Madras v. Sint. Champakam 
Dorairajait' as “sacrosanct*”, in M S.M. Sharma v. Sri hrishna Sinlia, 
as “rights reserved by the people”, in Smt. Ujjam Bai V. Stale of Uttar 
Pradesh* as “inalienable and inviolable” and in other cases as “trans- 
cendental". The minorities regarded them as the bedrock of their 
political existence and the majority considered them as a guarantee for 
their way of life. This, however, docs not mean that the problem is one 
of mere dialectics. The Constitution has given by its scheme a place of 
permanence to the fundamental freedoms. In giving to themselves the 
Constitution, the people liavc reserved the fundamental freedoms to 
themselves. Article 13 merely incorporates that reservation. That article 
is however not the source of the protection of fundamental rights but the 
expression of the reservation. The importance attached to the fundamen- 
tal freedoms is so transcendental that a bill enacted by a un.nnlmous vote 
of all the members of both the Houses is incfTective to derogate from its 
guaranteed exercise. It is not wlut the Parliament regards at a given 
moment as conducive to the public benefit, but what Part III declares 
protected, which determines the ambit of the freedom. The incapacity 
of the Parliament therefore in exercise of us amending power to modify, 
restrict or impair fundamental freedoms in Part 111 arises from the 
scheme of the Constitution and the nature of the freedoms. 

(23) Briefly stated, the Constitution declares certain rights as 
fundamental rights makes all the laws infringing the said rights void, 
preserves only the laws of social control infringing the said rights 
and expressly confers power on Parliament and the President 
to amend or suspend them in specified circumstances; if *hc 
decisions in Shankari Prasad's case, 1952 SCR 89 = (AIR 1951 SC453) 
and Sajjan Singh's case, 1965-1 SCR 933=(A1R 1965 SC 845) laid 
down the correct law, it enables the same Parliament to abrogate 
them with one stroke, provided the party in power singly or in combina- 

6. 1950 SCR 63 at p. 198=(A1R 1950 SC 27 at p 72) 

7. 1951 SCR 525-[AIR 1951 SC 226). 

8. {19S9J Supp, (1) SCR 806=(AIR1959SC395) 

9. 1963-1 SCR 778= (AIR 1952 SC 1621) 
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tion with other parties commands the necessary majority. ^Vhilc article 
of less significance would require consent of the majority of the States, 
fundamental rights can be dropped without such consent. While a single 
fundamental right cannot be abridged or taken away by the entire 
Parliament unanimously TOfing to that efTect, a l»’ 0 *fhirds’ majority can 
do away with all the fundamental rights. The entire superstructure 
built with precision and high ideals may crumble at one false step. Such 
a conclusion would attribute unreasonableness to the makers of the 
Constitution, for, in that event they would be speaking in two voices. 
Such an intention cannot be attributed to the makers of the Constitution 
unless the provisions of the Coitstitution compel us to do so. 

(24) ^Vith this background let us proceed to consider the provi- 
sions of article 368, m-a-m article 13(2) of the Constitution. 

(25) The first question is whether amendment of the Constitution 
under article 368 is “lavP’ within the meaning of article 13(2). The 
marginal note to article 368 describes that article as one prescribing 
the procedure for amendment. The article in terms only prescribes 
various procedural steps in the matter of amendmentj it shall be 
initiated by the introduction of a bill in either House of Parliament; 
it shall be passed by the prescribed majority in both the Houses; 
it shall then be presented to the President for his assent; and upon 
such assent the Constitution shall stand amended. The article assumes 
the power to amend found elsewhere and says that it shall be exercised 
in the manner laid down therein. The argument that the completion 
of the procedural steps culminates in the exercise of the power to 
amend may be subtle but docs not carry conviction. If that was the 
intention of the provisions, nothing prevented the makers of the Consti- 
tution from stating that the Constitution may be amended in the manner 
suggested. Indeed, whenever the Constitution sought to confer a special 
power to amend on any authority it expressly said so; (tie articles 4 
and 392) . The alternative contention that the said poivcr shall be implied 
either from article 368 or from the nature ' of the articles sought to be 
amended cannot be accepted, for the simple reason that the doctrine of 
necessary implication cannot be invoked if there is an express provision or 
unless but for such implication the article will become otiose or nugatory. 
There is no necessity to imply any such power, as Parliament has the 
plenary power to make any Jaw, including the la%v to amend the Consti- 
tution Subject to the limitations laid down therein. 

(26) Uninfluenced by any foreign doctrines let us look at the 
provislons'of our Constitution. Under article 245, "subject to provisions 
of the Constitution, Parliament may make laws for the whole or any part 
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the terntory of India...” Article 246 demarcates the matters in respect 
wjic arliament and state Legislatures may make laws. In the field 
reserved for Parliament there is Entry 97 which empowers it to make 
f , in respect of any other matter not enumerated in Lists II and III 
u in^ any tax not mentioned in either of those lists.” Article 218 
with^r^ ^ states that Parliament has exclusive power to make any law 
State I matter not enumerated in the Concurrent Lister 
vMtPd D 1 *^’^ erefore, clear that the residuary power of legislation is 
nature of *^u*^u|* Subject to the argument based upon the alleged 
which wp .if mg power as understood by jurists in other countries, 

rndeed^Vw be contended, and 

minded, could ***‘^* Constituent Assembly, if it so 

Parliament to conferred an express legislative power on 

Articles 4 and ^ ^t>«'tution by ordinary legislative process. 

6th Schedule have’ evr^P 5lh Schedule and para 21 of the 

no inherent inconsist^n'^iT such power. There is, therefore, 

one, Whether in Jegislative process and the amending 

amendment can be ht-«? if ^ * constitutional law or statutory law 

Parliament, unless there* bylaw. The residuary power of 

ly takes in the power to ^ "S contrary in the Constitution, certain- 
articles Indicate the cont^"' • ^u**‘‘uU’on. It is said that two 

proceeds, is subject to thel!^ 'ojention. As article 245 the argument 
amendment will nccessarilv^h^'^'f'^"* Constitution, every law of 

amended. This is an arvum * *u^®uslstent with the articles sought to be 
that a law amending an artlcl”^* •" * Can it be said reasonably 

Ifan article of the Constitution amended? 

a law cannot be made cannot be amended, 

law IS subject to the said artirV i of Parliament to make a 

such a limitation may also neccss^r /r*/ svcU be that in a given case 

245 is m respect of the po,ver ^ 'mplied. The limitation in article 
the law made within the scone 5- of the content of 

based upon article 392 of the The second criticism is 

on tie resident to remove dilfientti P*'ovision confers power 

m that provision, he can by ordeTA-'" «rcumstances mentioned 
dunngsuch period as may bespcdSJ“^‘ ****» Constitution shall 
to such adaptations, whether Z, ^ *"*'«»* order have effect subject 

omission as he may deem to be neces^L addition or 

is that the President’s power, thoughS.R”'’ The argument 
co-extcns.vc svith legislative power an/^ * temporary period, is 
legislative power it would have to he L 5 * amend is a 

amend the Constitution in term, of article aS President can 

scope of article 392, which is intended only fo li. ‘he limited 

0 purpose of removing 
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diflicultics and for bringing about a smooth transition, an order made by 
the President cannot attract article 368, as the amendment contemplated 
by that provision can be initiated only by the introduction of a bill in 
the Parliament. There is no force in either of the two criticisms. 

(27) Further, there is internal evidence in the Constitution itself 
which indicates that amendment to the Constitution is a “law” within 
the meaning of article 245. Now, what is “law” under the Constitution? 
It is not denied that in its comprehensive sense it includes constitutional 
law and the law amending the Constitution is constitutional law. But 
article 13(2) for the purpose of th.at article gives an inclusive definition. 
It does not exclude constitutional law. It prima facie takes in constitution 
nal law. Article 360 itself gives the necessary clue to the problem. The 
amendment can be initiated by the introduction of a bill; it shall be 
passed by (he two Houses; it shall receive the assent of the President. 
These are welNknown procedural steps in the process of law making. 
Indeed this Court in Shenkri Prasad's case, 1952 SCR 89=(AIR 1951 
SC 458) brought out this idea In clear terms. It said “In the first place, 
it is provided that the amendment must be initiated by the introduction 
ofa “bill in either House of Parliament” a familiar feature of Pariia. 
ment procedure [ef. article 107 (1)) which says “A bill may originate 
in either House of Parliament.” Then, the bill must be “passed in each 
House.” — Just what Parliament docs when it is called upon to exercbe 
its normal legislative function [article 107 (2)); and finally, the bill thus 
passed must be “presented to the President” for his “assent”, again a 
parliamentary process through which every bill must pass before it can 
reach the statute-book, (article III). We thus find that each of the 
component units of Parliament is to play its allotted part in bringing 
about an amendment to the Constitution. ^Vc have already seen that 
Parliament effects amendments of the first class mentioned about by 
going through the same three-fold procedure but with a simple majority. 
The fact that a different majority in the same body is required for 
effecting the second and third categories of amendments make the 
amending agency a different body.” 

(28) In the same decision it is pointed out that article 368 is not 
a complete code in respect of the procedure. This Court said “There are 
gaps in the procedure as to how and after what notice a bill is to be 
introduced, how it is to be passed by each House and how the President s 
assent is to be obtained. Having provided for the constitution of a 
Parliament and prescribed a certain procedure for the conduct of its 
ordinary legislative business to be sppplemented by rules made by each 
House, (article 118), the makers of the Constitution must be taken to have 
intended Parliament to follow that procedure, so far as they may be 
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applicable conslstcnlly with the express provision of the article 360, when 
they have entrusted to it the power of amendinq tltc Constitution.” TIic 
House of the People made rules providing procedure for amendments, 
the same as for other Bills with the addition of certain special provisions 
lie., Rules 155, 156, 157 and 158. iramcn.lmcnt is intended to be some- 
thing other than law, the constitutional insistence on the said legislative 
process is unnecessary. In short, amendment cannot be made othmvise 
than by following the legislative process. Tlie fact that there arc other 
conditions, such as, a larger majority an I in the case of articles mentioned 
in the proviso a ratification by Lcgtslaturcs if provided, docs not make the 
amendment any the less a law. The imposition of further conditions is 
only a safeguard against hasty action or a protection to the States but 
does not change the Icglshitive character of the amendment. 


(29) This conclusion is reinforced by the other articles of the 
Constitution. Article 3 enables Pairliament by law to form new States 
and alter areas, bound-irics or the names of existing States. The proviso 
to that Article imposed two further conditions, namely, (i) the rccointncn* 
dation of the President, and (ii) in thecircumst.ances mentioned tliereln, 
the views expressed by the Legislatures. Notwitlui.mdlng the 8.iid con* 
ditions it cannot be suggested that the expression "hnw” under the said 
article is not one made by the Legislative process. Under article 4, 
such a law can contain provbions for amendment of Schedules I and IV 
Indicating thereby that amendments arc only made by Legislative process. 
IVhat is more, cl. (2) thereof introdnres a fiction to the cITcci that such a 
law shall not be deemed to be an amendment to t!ic Comiitutlon. This 
shows tint amendment Is law ami that but for the Hclion it would be an 
amendment wilhm the meaning of article 368. Article 169 which 
empowers Parliament by law to abolish or crc.itc Legislative Councils in 
Stata, para 7 of the 5th Schedule and para 21 of the 6th Schedule which 
enable Parliament by law to amend the said Schedules, also bring out 
‘I'' made by legislative process and 

that but for the fiction introduced it would atlr.xct Article 368. Tint 
apart amendments under the said provisions can be made by the 
ion ar lament y simple majority. That an amendment is made only 
y legislative process with or without condition will be clear if two 
SrZ’.°^ conridCTrf in jui«po,i,ion. They arc 

ly I. lit A.nj and Bnbttj Cenmitihtitr p. Ptdritl: RanailnsIti’K 

1920 pr on™' l^>'S 1920 AC 691-(AIR 

.iutioSin h , r Srnmed aCon- 

rt..«t.onin,hc term, of an Order In Connell made on June 6 of , ha. 


10 1920 AC691 = (AIR 1320 PCSn 

(1. 1961-2 WLR 1301. 
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yc-ir under powers derived by Her Majesty from the Imperial Statute, 
18 S; 19 Viet. c. 54. The Order in Council had set up a legislature for 
the territory, consisting of the Queen, a Legislative Council and a Legis- 
lative Assembly, and the lasv-making posver was vested in Her Majesty 
acting with the advice and consent of the Council and Assembly. Any 
laws could be made for the “peace, welfare and good government of the 
Colony”. The said legislature of Queensland in the year 1867 passed 
the Constitution Act of that year. Under that Act power was given to 
the said legislature to make laws for “peace, svclfare and good Govern- 
ment of the Colony in all cases whatsoever”. But, under S. 9 thereof a 
two-thirds majority of the Council and of the Assembly was required as a 
condition precedent to the validity of legislation altering the constitution 
of the Council. Tlie Legislature, therefore, had, except in the case 
covered by S. 9 of the Act, an unrestricted power to make laws. The 
Legislature passed a law which conflicted with one of the existing terms 
of the Constitution Act. Lord Birkenhead, L.C., upheld the law, as the . 
Constitution Act conferred an absolute power upon the legislature to pass 
any law by majority even though it, in substance, amended the terms 
of the Constitution Act. 

(31) In Tkt Bribery Cmmhshaer v. PeJrick Banostn^he (Supra) 1964*2 
WLR 1301 the facts are these: ByS. 29 of the Ceylon (Constitution) Order 
in Council, in 1946, Parliament shall have power to make laws for the 
“peace, order and good government” of the Island and in the exercise of its 
power under the said section it may amend or repeal any of the provisions 
of the Order in its application to the Island. The proviso to that section 
says that no Bill for the amendment or repeal of any of the provisions of 
the Order shall be presented for the Royal assent unless It has endorsed 
on it a certificate under the hand of the Speaker that the number of votes 
cast in favour thereof in the House of Representatives amounted to not 
Ic's than two-thirds of the whole number of memben of the House. Under 
S. 55 of the said Order the appointment ofjudicial Officers was vested in 
the Judicial Service Commission. But the Parliament under S. 41 of the 
Bribery Amendment Act, 1958, provided for the appointment of the per- 
sonnel of the Bribery Tribunals by tlie Governor-General on the advice of 
the Minister of Justice. The said Amendment Act was in conflict with the 
said S. 55 of the Order and it was passed without complying with the terms 
.of the proviso to S. 29 of the Order. The Privy Council held that the 
Amendment Act was void. Lord Pearce, after considering McCawleys 
case, 1920 AG691 = (AIR 1920 PC 91) (supra) made the following 
observations, at p. 1310: 

“ a legislature has no power to ignore the conditions of law- 

making that arc imposed .by the instrument which itself regulates 
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it, power to make law. This restriction exists independently of the 
question whether the legislature is sovereign, as is the legislature of 
Ccvlon, or whether the Constitution is ‘uncontrolled , as the Uoard 
held the Constitution of Queensland to be. Such a Constitution 
can indeed, be altered or amended by the legislature, if the rcguUa* 
ting instrument so provides and if the terms of those provisions are 
complied with...” 


(32) It will be seen from the said judgements that an amendment 
of the Constitution is made only by legislative process with ordinary 
majority or with special nujoriiy, as the case may be. Therefore, amend- 
ment either under article 368 or under other articles are made only by 
Parliament by following the legislative process adopted by it in making 
other law. In the premises, an amendment of the Constitution can be 

nothing but “law”. 

(33) A comparative study of other Constitutions indicates that no 
particular pattern is followed. All the Constitutions confer an cxpr«s 
power to amend, most of them provide for legislative procedure with 
special majority, referendum, convention etc., and a few with simple 
majority. Indeed, P.irUament of England, which is a supreme body, can 
amend the constitution like any other statute. As none of the Constitutions 
contains provisions similar to article 368 and article 13(2), neither the 
said Constitutions nor the decisions given by courts thereon would be of 
any assistance in construing the scope of article 368 of our Constitution. 


(34) A brief survey of the nature of the amending process adopted 

by various Constitutions will bring out the futility of any attempt to draw 
inspiration from the said opinions or decisions on the said Constitutions. 
The nature of the amending power in different Constitutions generally 
depends on the nature of the polity crc.ntcd by the Constitution, namely, 
whether it is federal or unitary Constitution or on the fact whether it is a 
written or an unwritten Constitution or on the circumstances whether it is 
a rigid or a flexible Constitution. Particularly the difference can be 
traced to the “spirit and genius of the nation in which a particular 
constitution has its birth.” The following articles of the Constitution of 
the different countries are brought to our notice by one or other of the 
counsel that appeared before us. Article 5 of the Constitution of the United 
States of America, articles 125 and 128 of the Commonwealth of Australia 
Constitution Act, article 92(1) of the British North America Act, S. 152 6f 
the South African Act, article217 of the GonUltution of the United States of 
Brazil, Section 46 of the Constitution of Ireland, 1937, articles 207, 208 and 
209 of the Constitution of the Unionof Burma, article 88 of the Constitution 
of the Kingdomof Denmark Act, article 90 of the Constitution of the French 
Republic, 1954, article 135 of the United States of Maxico, article 96 of the 
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Constiiution of Japan, article 112 of the Constitution of Norway, article 85 
of the Constitution of the Kingdom of Sweden, articles 118, 119, 120, 121, 
122 and 123 of the Constitution of the Swiss Federation. Articles 140, 141 
and 142 of the Constitution of Venezuela, and article 146 of the Constitu- 
tion of the Union of Soviet Socialist Republics, 1936 and S. 29 (4) of 
Ceylon Constitution Order in Council, 1946. 

(35) Broadly spcaiiog amendments can he made by four methods: 
(I) by ordinary legislative process with or without restrictions, (ii) by 
the people through referendum, (iii) by majority of all the units of a 
federal state; and (iv) by a special convention. Tlic first method can be in 
four difieicnt ways, namely, (>) by the ordinary course of legislation by 
absolute majority or by special majority, [wScction 92(1) of the British 
North America Act, sub-section 152 South African Act], whereunder ex- 
cept sections 35, 137 and 152, other provisions could be amended by ordi- 
nary legislative process by absolute majority. Many constitutions provide 
for special majorities; (il) by a fixed quorum of members for the considera- 
tion of the proposed amendment and a special majority for its passage; 
'(j«the defunct Constitution of Rumania); (iii) by dissolution and 
general election on a particular issue; (tee the Constitution of Belgium, 
Holland, Denmark and Norway), and (iv) by a m-ajority of two Houses of 
Parliament in joint session as in the Constitution of the South Africa. The 
second method demands a popular vote, referendum or plebiscite as in 
Switzerland, Australia, Ireland, Italy, France and Denmark. The third 
method is by an agreement in some form or other of cither of the majority 
or of all the federating units as in Switzerland, Australia and the United 
States of America. The fourth method is generally by creation of a 
special body ad hoc for the purpose of constitution revision as in Latin 
America. Lastly, some constitutions impose express limitation on the 
power to amend (j« article 5 of the United States Constitution and the 
Constitution of the Fourth French Republic). A more elaborate discussion 
of this topic may be found in the ‘‘American Political Constitution” by 
Strong. It will, therefore, be seen that the power to amend and the 
procedure to amend radically differ Irom State to State; it is left to the 
constitution-makers to prescribe the scope of the power and the method 
of amendment having regard to the requirements of the particular State. 
There b no article in any of the constitutions referred to us similar to 
ailiclc 13(2) of our Constitution. India adopted a dlfftrent system 
altogether; it empowered the Parliament to amend the Constitution by 
the Legislative process subject to fundamental rights. The Indian Constitu- 
tion has made the amending process comparatively flexible, but it is 
made subject to fundamental rights. 

(36) Now let us consider the argument that the power to amend is 
a sovereign power, that the said power is supreme to the legislative power, 
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its power to make law. This restriction exists independently of the 
question whether the legislature is sovereign, as is the legislature of 
Ceylon, or whether the Constitution is ‘uncontrolled”, as the Board 
held the Constitution of Qjiccnsland to be. Such a Constitution 
can, indeed, be altered or amended by the legislature, if the regula- 
ting instrument so provides and if the terms of those provisions are 
complied with...” 

(32) It will be seen from the said jtidgcnients that an amendment 
of the Constitution is made only by legislative process with ordinary 
m.ajority or with special majority, as the case may be. Therefore, amend- 
ment either under article 360 Of under other articles are made only b> 
Parliament by following the legislative process adopted by it in making 
other law. In the premises, an amendment of the Constitution can be 
nothing but “law". 

(33) A comparative study of other Constitutions indicates that no 
particular pattern is followed. All the Constitutions confer an express 
power to amend, most of them provide for legislative procedure with 
special majority, referendum, convention etc., and a few with simple 
majority. Indeed, Parliament of England, which is a supreme body, can 
amend the constitution like any other statute. As none of the Constitutions 
contains provisions similar to article 3C0 and article 13(2), neither the 
said Constitutions nor die decisions given by courts thereon would be of 
any assistance in construing the scope of article 3CU of our Constitution. 

(34) A brief survey of the nature of the amending process adopted 
by various Constitutions will bring out the futility of any attempt to draw 
inspiration from the said opinions or decisions on the said Constitutions. 
The nature of the amending power in dilTerent Constitutions generally 
depends on the nature of the polity crc.Med by the Constitution, namely, 
whether it is federal or unitary Constitution or on the fact whether it is a 
written or an unwritten Constitution or on the circumstances whether it is 
a rigid or a flexible Constitution. Particularly the difTcrcncc can be 
traced to the “spirit and genius of the nation in which a particular 
constitution has its birth.” The following articles of the Constitution of 
the different countries are brought to our notice by one or other of the 
counsel that appeared before us. Article 5 of the Constitution of the United 
States of America, articles 125 and 128 of the Commonwealth of Australia 
Constitution Act, article 92(1) of the Dritish North America Act, S. 152 6f 
the South African Act, articlc2I7of the Constitution of the United States of 
Brazil, Section 4Gorthe Constitution of Ireland, 1937, articles 207, 208 and 
209 of the Constitution of the Union of Burma, article 88 of the Constitution 
of the Kingdom of Denmark Act, article 90 of the Constitution of the French 
Republic, 1954, article 135 of the United Stales of Marico. article 96of the 
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Constiiution of Japan, article 1 12 of the Constitution of Norway, article 85 
of the Constitution of the Kingdom of Sweden, articles 1 18, 119, 120, 121, 
122 and 123 of the Constitution of the Swiss Federation. Articles 140, 141 
and 142 of the Constitution of Venezuela, and article 146 of the Constitu- 
tion of the Union of Soviet Sodalist Republics, 1936 and S. 29 (4) of 
Ceylon Constitution Order in Council, 1946. 

(35) Broadly speaiing amendments can be made by four methods: 
(1) by ordinary legislative process with or without restrictions, (ii) by 
the people through referendum, (ui) by majority of all the units of a 
federal state; and (iv) by a special convention. The first method can be in 
four different ways, namely, (i) by tlic ordinary course of legislation by 
absolute majority or by special nrajority, [jcfScction 92(1) of the British 
North America Act, sub-section 152 South African Act], whereundcr ex- 
cept sections 35, 137 and 152, other provisions could be amended by ordi- 
nary legislative process by absolute majority. Many constitutions provide 
for special majorities; (ii) by a fi-red quorum of members for the considera- 
tion of the proposed amendment and a special majority for its passage; 
(«« the defunct Constiiution of Rumania); (iii) by dissolution and 
general election on a particular issue; (see the Constitution of Belgium, 
Holland, Denmarh and Norivay), and (iv) by a rnajority of two Houses of 
Parliament in joint session as in the Constitution of the South Africa. The 
second method demands a popular vole, referendum or plebiscite as in 
Smlzerland, Australia, Ireland, Italy, France and Denmark. The third 
method Is by an agreement in some form or other of either of the majority 
or of all the federating units as in Switzerland, Australia and the United 
States of America. The fourth method is generally by creation of a 
spedal body ad hoe for the purpose of constitution revision as in Latin 
America. Lastly, some constitutions impose express limitation on the 
power to amend (see article 5 of the United States Constitution and the 
Constitution of the Fourth French Republic). A more elaborate discussion 
of this topic may be found in the “American Political Constitution by 
Strong. It will, therefore, be seen that the power to amend and the 
procedure to amend radically dificr Irom State to State; it “ left to the 
constitution-makers to prescribe the scope of the power and the method 
of amendment having regard to the requirements of the particular State. 
There is no article In any of the constitutions referred to us similar to 
article 13(2} of our Constiiution. India adopted a different s>stem 
altogether; it empowered the Parliament to amend the Consfimtion y 
the Legislative process subject to fundamental rights. The In lan 
lion has made the amending process comparati'cl) flczi e, ut i is 
made subject to fundamental rights. 

(36) Now let us consider the argument that the power to amend is 
a sovereign power, that the said power is supt®™® ^ ati\e posver. 
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that it Hoes not permit any implied limitations and that amendments made 
in exercise of that power invotve political questions and that, therefore, 
they arc outside judicial review. This wide proposition is sought to be 
supported on the basis of opinions of jurists and judicial decisions. I/Jng 
extracts have been read to us from the book "The Amending of the 
Federal Constitution (1942)*’ by Lester Bernhardt Orfietd, and particular 
reference was made to the following passage; 

“At the point it may be well to note that when the Congress is 
engaged in the amending process it is not legislating. It is exercising 
a peculiar power bestowed upon it by Article Five. This Article for 
the most part controls the process; and other provisions of the 
Constitution, such as those relating to the passage of legislation, 
having hut little bearing.” 

Adverting to the Bill of Rights, the learned author remarks that 
they may be repealed just as any other amendment and that they are no 
more sacred from a legal standpoint than any other part of the Constitu* 
tion. Dealing with the doctrine of implied limitations, he says that it is 
clearly untenable. Posing the question: “Is there a law about (he amen* 
ding power of the Constitution?", he answers, “there is none". He would 
even go to the extent of saying that the sovereignty, if it can be said to exist 
at all, is located in the amending body. The author is certainly a strong 
advocate of the supremacy of the amending power and an op])oneni of 
the doctrine of implied limitations. His opinion is based upon the terms 
of article 5 of the Constitution of the United States of America and his 
interpretation of the decisions of the Supreme Court of America. Even 
such an extreme exponent of the doctrine docs not say that a particular 
constitution cannot expressly impose restrictions on the power to amend 
or that a court cannot reconcile the articles couched in unlimited 
phraseology. Indeed article 5 of the American Constitution imposes express 
limitations on the amending power. Some p.xssages from the book 
“Political Science and Govemmeni’’ by James Wilford Garner arccited. 
Garner points out; 

“An unamcndable constitution, said Mulford, is the worst tyranny 
of time, or rather the very tyranny of time.” 

But he also notices: 

“The provision for amendment should be neither so rigid as to 
make needed changes practically impossible nor so flexible as to 
encourage frequent and unnecessary changes and thereby lo\vcr the 
authority of the Constitution.” 

Munro in his book “The Government of the United States”, 5th Edition, 
uses strong words when he says: 
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*' it is impossible to conceive of an unamendable constitution 

as anything but a contradiction to terms.” 

The learned author says that such a constitution would constitute 
“govermnent by the graveyards.** Hugh Evander Willis in his book 
“Constitutional Law of the United States'* avers that the doctrine of 
amcndability of the Constitution is grounded in the doctrine of the 
sovereignty of the people and that it has no such implied limitations as 
that an amendment shall not contain a new grant of power or change the 
dual form of government or change the protection of the Bill of Rights, 
or m.ake any other change in the Constitution. Herman Finer in lus book 
“The Theory and Practice of Modern Government" defines "constitution” 
as its process of amendment, for, in his \*Iew, to amend Is to deconstitute 
and reconstitute. The learned author concludes that the amending clause 
is so fundamental to a comtstution that he is templed to call it the con- 
stitution itself. But the learned author recognizes that difficulty in 
amendment certainly produces ciraimsiances and makes impossible the 
surreptitious abrogation of rights guaranteed in the constitution. William 
S. Livingaton in 'Tederalism and Constitutional Change” sap: 

“The former procedure of amendment is of greater importance than 
the informal processes, because it constitutes a higher authority to 
which appeal lies on any question lliat may arise.” 

But there ate equally eminent authors who express a different view. 
In "American Jurisprudence**, 2nd Edition, Vol. 16, it is stated that 
a statute and a constitution though of unequal dignity are both laws. 
Another calls the constitution of a State as one of the laws of the State. 
Cooley in his book on ‘‘Constitutional Law’* opines that changes 
in the fundamental laws of the State must be indicated by the people 
themselves. ‘ He further implies limitations to the amending power from 
the belief in the constitution itself, such as, the republican form of 
government cannot be abolished as it would be revolutionary in its 
character. In the same book it is further said that the power to amend 
the constitution by legislative action does not confer the power to break 
it any more than it confen the power to legislate on any other subject 
contr.ary to the prohibitions. C.F. Strong in his book “Modern Political 
Constitution”, 1963 edition, does not accept the theory of absolute 
sovereignty of the amending posver which docs not brook any limitations, 
for he sa^'s; 

"In short, it attempts to arrange for the re-creation of a constituent 
assembly svhenever such matters are In future to be considered, even 
though that assembly be nothing num than the ordinary legislature 
acting under certain restrictions. At the same time, there may 
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be some elements of the constitution which the constituent assembly 
wants to remain unalterable by the action of any authority whatso- 
ever. These elements are to be distinguished from the rest, and 
generally come under the heading of fundamental law. Thus, for 
example, the American Constitution, the oldest of the existing 
Constitutions, asserts that by no process of amendment shall any 
State, without its own consent, be deprived of its equal sufTrage in 
the Senate, while among the Constitutions more recently pro- 
mulgated, those of the Republics of France and Italy, each con- 
taining a clause stating that the republican form of government 
cannot be the subject of an amending proposal.” 

It is not necessary to multiply citations from text books. 

(37) A catena of American decisions have been cited before us in 
support of the contention that the amending power is a supreme power 
or that it involves political Issues which are not justiceable. It would 
be futile to consider them at length for after going through them carefully 
we find that there arc no considered judgments of the American Courts, 
which would have a persuasive effect in tliat regard. In the Constitution 
of the United States of America, prepared by Edwards S. Corwin, 
Legislative Reference Service, Library of Congress, (1953 edn), the 
following summary under the heading ‘Judicial Review Under Article V’ 
is given: 

“Prior to 1939, the Supreme Court Iiad taken cognizance of a 
number of diverse objections to the validity of specific amendments. 
Apart from holding that official notice of ratification by the several 
States was conclusive upon the Courts, it had treated these questions 
as justiciable, although it had uniformly rejected them on the merits. 
In that year, however, the whole subject was thrown into confusion 
by the inconclusive decision in Coleman v. Miller, (1939) 307 US 
433. This case came upon a writ of certiorari to the Supreme 
Court of Kansas to rcvierv the dental of a writ of man- 
damus to compel the Secretary of the Kansan Senate to erase an 
endorsement on a resolution ratifying the proposed child labour 
amendment to the Constitution to the effect that it had been adop- 
ted by the Kansas Senate. The attempted ratification was assailed 
on three grounds : (1) that the amendment had been previously 
rejected by the State Legislature; (2) that it was no longer open to 
ratification because an unreasonable period of time, thirteen 
y^rs, had elapsed since its submission to the States, and (3) that 
the Lieutenant Governor had no right to cast the deciding vote in 
the Senate in favour of ratification. Four opinions were Tvritten in 
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ihc Supreme Court, no one of which commanded the support of 
more than four members of ihc Court, The majority ruled that 
the plaintiffs, members of the Kansas Slate Senate, had a sufficient 
interest in the controversy to give the federal courts jurisdiction to 
review the case Without agreement as to the grounds for their 
decision, a different majority affirmed the judgment of the Kansas 
Court denying the relief sought. Four members who concurred in 
the result had voted to dismiss the uTit on the ground that the 
amending process “is political** in its entirety from submission 
until an amendment becomes part of the Constitution, and is not 
subject tojudiclal guidance, control or inlcrfcrcnce at any point.” 
Whether the contention tliat the Lieutenant Governor should have 
been permitted to cast the deciding vote in favour of ratification 
presented a justiciable controversy was left undecided, the court 
being equally divided on the point. In an opinion reported as 
“the opinion of the court” but in which it appears that only three 
justices concurred, Chief Justice Hughe* declared that the writ of 
mandamus was properly denied because the question as to the 
efTcct of the previous tejeetton of the amendment and the lapse of 
time since it was submitted to the States were political questions 
which should be left to Congress. On the same day, the Court 
dismissed a writ of certiorari to res’iew a decision of the Kentucky 
Court of Appeals declaring the action of the Kentucky General 
Assembly purporting to ratify the child labour amendment illegal 
and void. Inasmuch as the governor bad forwarded the certified 
copy of the resolution to the Secretary of States before being sers’ed 
with a copy of the restraining order issued by the State Court, the 
Supreme Court found that there was no longer a controversy 
susceptible of judicial determination. 

This passage, in our view, correctly summarises the American law on the 
subject. It svill be clear therefrom that prior to 1939 the Supreme Court 
of America had treated the objections to the validity ofspecific amend- 
ments as justiciable and that only in 1939 it rejected them in an incon- 
clusive judgment without discussion. In this state of affairs we cannot 
usefully draw much from the judicial wsdom of the Judges of the 
Supreme Court of America. 

(38) One need not cavil at the description of an amending power 
as sovereign power, for it is sovereign only within the scope of the power 
conferred by a particular constitution. All the authors abo agree, that 
a particular constitution can e.vpressly limit the power of amendment, both 
substantive and procedural. T^e only conflict lies in the fact that some 
authors do not permit implied limitations when the power of amendment 
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is expressed in general words. But others countenance such limitations 
by construction or otherwise. But none of the authors goes to the extent 
of saying, which is the problem before us, that when there are conflicting 
articles couched in widest terms, the court has no jurisdiction to construe 
and harmonize them. If some of the authors meant to say that— in our 
view, they did not — we cannot agree with them, for, in that event this 
Court would not be discharging its duty. 

(39) Nor can we appreciate the arguments repealed before us by 
learned counsel for the respondents that the amending process involves 
political questions which are, outside the scope ofjudicial revictv. W'hen a 
matter comes before the Court, its jurisdiction docs not depend upon the 
nature of the question raised but on the question whether the said matter 
is expressly or by necessary implication excluded from its jurisdiction. 
Secondly, it is not possible to define wliat is a political question and what 
is not. The character of a question depends upon the circumstances and 
the nature of a political society. To put it dilTcrently, the Court docs not 
decide any political question at all in the ordinary sense of the term, but 
only ascertains whether, Parliament is acting within the scope of the 
amending power. It may be that Parliament seeks to amend the ConstU 
tution for political reasons, but the Court in denying that power will 
not be deciding on political questions, but will only be holding that 
Parliament has no power to amend particular articles of the Constitution 
for any purpose whatsoever, be it political or otherwise. We, therefore, 
hold that there is nothing in the nature of the amending power which 
enables the Parliament to override all the express or implied limitations 
imposed on that power. As we have pointed out earlier, our Constitution 
adopted a novel method in the sense that Parliament makes the amend- 
ment by legislative process subject to certain restrictions and that the 
amendment so made being flaw’ is subject to article 13(2). 

(40) The next argument is based upon the expression “amend- 
ment ’ in article 368 of the Constitution and it is contended that the said 
expression has a positive and a negative content and that in exercise of 
the power of amendment Parliament cannot destroy the structure of the 
Constitution, but it can only modify the provisions thereof svithin the 
framework of the original instrument for its better effectuation. If the 
fundamentals would be amenable to the ordinary process of amendment 
with a special majority, the argument proceeds, the institutions of the 
Presi^dent can be abolished, the parliamcnUry executive can be removed, 
the fundamental rights can be abrogated, the concept of federalism can 
be obliterated and in short the sovereign democratic republic can be 

converted into a totalitarian system of government. There is considerable 

lorce in this argument. Learned and lengthy arguments are advanced to 
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sustain it or to reject It. But we are relived of the necessity to express 
our opinion on this all important question, as, so far as the fundamental 
rights arc concerned, the question raised cm be ansivered on a narrower 
basis. This question may arise for coruidcration only if Parliament seeks 
to destroy the structure of the Constitution embodied in the provbbns 
other than in Part III of the Constitution. We do not, therefore, propose 
to express our opinion in that regard. 

(41) In the view wc liave taken on the scope of article 363 m-c-ris 
the fundamental rights, it is also unnecessary to express our opinion on 
the question whether the amendment of the fundamental rights is covercil 
by the proviso to article 368. 

(42) The result is that the Constitution (Seventeenth Amendment) 
Act, 1964 inasmuch, as it lakes away or abridges the fundamental 
rights is void under article 13(2) of the Constitution. 

(43) The next question is whether our decision should be given 
retrospective operation. During the period between 1950 and 1907 i.r. 
17 yean, as many as 20 amendments were made in our Constitution, 
But in the context ofthe praent petitions it would be enough if notice 
the amendments affecting fundamental right to property. The Corutitu* 
tion came into force on January 26, 1950. The Constitution (Pint Amend* 
mens) Act, 1931, amended articles 15 and 19, and articles 3I>A and 3t«n 
were inserted with retroipective effect. The object of the amendment 
tras said to be to validate the acquisition of zamindaries or the abolition 
of pennanent settlement without interference from Courts, The occasion 
for the amendment was that the High Court of Patna in fCa’^nhxir 
v.Suu ^ iijisr** held tliat the Bihar X.Ar.d Reforms Act (30 of 1950) 
passed by the Sute of Bihar svas uncoostiiutlona), while the High Courts 
of Allaliabad and Nagpur upheld the validity cf corresponding legulationi 
in Uttar Pradesh and Madh)a Pradesh respcctnely. Tl»e amendment was 
made when the appeals from those decisions were pending in the Supreme 
Court. iaSiafdari Pr&serj case, 1952 SCR C9..(A1R 1931 SC 458) 
(supra) the constitutionsliiy of the said amendment was questioned but 
the amendment was upheld. It may be noticed that the said amend.'sent 
was not made on the basis of the power to amend fuadamefilal righti 
recognised by this Court, but only in view ofthe con.Uctuig deebivm of 
High Courts and without walling for the G-nal sleclslon from this CiMal. 
Article 31..\ was again amended by t!«e Gmstitution (fourth AmrrsJ* 
meni) Act, 1935. Under that amendment el. (2) of article 31 was amendcl 
andcl. (2‘A) was Interted ihesdn- While in tU <^£lnal article 31* A 
the general expression ‘any piwision* of this rost' was found, in the 
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amended article the scope was restricted only to the violation of articles 14, 
19 and 31 and 4 other clauses were included, namely, clauses providing 
for (a) taking over the management of any property by the State for a 
limited period; (b) amalgamation of two or more corporations; (c) 
extinguishment or modification of rights or persons interested in corpora- 
tions; and fd) extinguishment or modification of rights accruing under 
any agreement, lease or licence relating to minerals, and the definition of 
‘estate’ ^vas enlarged in order to include the interests of raiyats and 
under-raiyats. The expressed object of the amendment was to carry out 
important social welfare legislations on the desired lines, to improve the 
national economy of the State and to avoid serious difficulties raised by 
courts in that regard. Article 31-A has further been amended by the 
Constitution (Fourth Amendment) Act, 1935. By the said amendment in 
the Ninth Schedule to the Constitution entries 14 to 20 were added. The 
main object of this amending Act was to distinguish the power of com- 
pulsory acquisition or requisitioning of private property and the depriva- 
tion of property and to extend the scope of article 31-A to cover different 
categories of social welfare legislations and to enable monopolies in parti- 
cular trade or business to be created in favour of the State. Amended 
article 31{2) makes the adequacy of compensation not justiccable. It may 
be laid that the Constitution (Fourth Amendment) Act, 1955 was 
made by Parliament as tlm Court recognized the power of Parliament to 
amend Part III of the Constitution; but it can also be said with some 
plausibility that, as Parliament had exercised the power even before the 
decision of this court in Shankan Prasad's case, 1952 SCR 89=(AIR 
1951 SC 458) (supra), it would have amended the Constitution even if the 
said decision was not given by thb Court. The Seventeenth Amendment 
Act was made on June 20, 1964. The occasion for this amendment was 
the decision of this Court in Karimbil Kunhiioman v. Slate of Kerala^^ which 
struck down the Kerala Agrarian Relations Act IV of 1961 relating to 
ryotwari lands. Under that amendment the definition of the expression 
‘estate’ was enlarged so as to take in any land held under ryotwari 
settlement and any land held or let for purposes of agriculture or for pur- 
poses ancillary thereto, including waste land, forest land, land for pasture 
or sites ofbuildings and other structures occupied by cultivators of land, 
agricultural labourers and village artisans. In the Ninth Schedule the 
amendment included items 21 to 65. In the objects and reasons it was 
stated that the definition ‘estate’ was not wide enough, that the courts 
had struck down many land reforms Acts and that, therefore, in order to 
give them protection the amendment was made. The validity of the 
Seventeenth Amendment Act was questioned in this Court and was held 


13. (1962) Supp. (1) SCR 829-AIR 1962 SC 723. 
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to be i>alidin Sajjan Singh's case, 1965-1 SCR 933= {AIR 1965 SC 845) 
(supra). From the history of these araendments, two things appear, 
namely, unconstitutional laws were made and they were protected by the 
amendment of the Constitution or the amendments were made in order 
to protect the future laws which would he void but for the amendments. 
But the fact remains that this Court held as early as in 1951 that Parlia- 
ment had power to amend the fundamental rights. It may, therefore, be 
said that the Constitution (Fourth Amendment) Act, 1955, and the 
Constitution (Seventeenth Amendment) Act, 1964, were based upon the 
scope of the power to amend recognized by this Court. Further the 
Seventeenth Amendment Act was also approved by this Court. 

(44) Between 1950 and 1967 the Legislatures of %-nrious States 
made laws bringing about an agrarian res'olution in our country — 
zamindaries, inams and other intermediary' estates were abolished, vested 
rights were created in tenants, consolidation of holdings of villages was 
made, ceilings were flTcd and the surplus lands transferred to tenants. 
All these were done on the basis of the correctness of the decisions in 
Sftankeri Prasad's case, 1952 SCR 89=(AIR 1951 SC 458) (supra) and 
Sajjan Singh's case, 1963-1 SCR 93S=(AIR 1965 SC 845) (supra), 
namely, that Parliament had the power to amend the fnndamental 
rights and that Acts in regard to estates were outside judicial scrutiny on 
the ground they Infringed the said rights. The agrarian structure of our 
country has been revolutionised on the basis of the said laws. Should 
we now give retrospectivity to our decision, it \%ouId introduce chaos and 
unsettle the conditions in our country. Should we hold that because of 
the said consequences Parliament had power to talce a^vay fundamental 
rights, a time might come when we would gradually and imperceptibly 
pass under a totalitarian rule. Learned counsel for the petitioners as well 
as those for the respondents placed us on the horns of this dilemma, for 
they have taken extreme positions — learnctl counsel for the petitioners 
want us to reach the logical position by holding that all the said laws 
are void and the learned counsel for the respondents jsersuadc us to hold 
that Parliament has unlimited posver and, ifit chooses, it can do array 
with fundamental rights. IVe do not think that this court is so helpless. 
As the hi(^at.GciJict.lD.thft. bind. sxe must d'olve some reasonable iirinciple 
to meet this extraordinary situation. There is an essential distinction 
between Constitution and Statutes. Comparatively speaking, Constitution 
is permanent; It is nn organic statute; it grows by its own inherent force. 
The Constitutional concepts arc couched in clastic terms. Courts are 
expected to and indeed should interpret, its terms without doing violence 
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realm of ordinary statutes, the subtle working of the process is apparent 
though the approach is more conservative and inhibitive. In the consti* 
tutional field, therefore, to meet the present extraordinary situation 
that may be caused by our decision, we must evolve some doctrine which 
has roots in reason and precedents so that the past may be preserved and 
the future protected. 

(44*A) There are two doctrines familiar to Americanjurlsprudence, 
one is described as Blackstonian theory and the other as ‘prospective over- 
ruling', which may have same relevance to the present enquiry. Blackstone 
in his Commentaries, 69 (15th edn. 1809) stated the common law rule that 
the duty of the Court was “not to pronounce a new rule but to maintain 
and expound the old one”. It means the Judge does not make law but 
only discovers or finds the true law. The law has always been the same. 
If a subsequent decision changes the earlier one, the latter decision docs 
not make law but only discovers the correct principle ©flaw, Thercsult_ 
of this view is that it is necessarily retrospective in operation. But Jurists, 
George F, Canfield, Robert Hill Freeman, John Henry Wigmore and 
Cardozo, have expounded the doctrine of ‘prospective over-ruling’ and 
suggested it as "a useful judicial tool”. In the words of Canfield the said 
expression means: 

" a Court should recognize a duty to announce a new and 

better rule for future transactions whenever the court has reached 
the conviction that an old rule (as established by the precedents) is 
unsound even though feeling compelled by start decisis to apply the 
old and condemned rule to the instance case and to transactions 
which liad already taken place.” 

Cardozo, before he became a Judge of the Supreme Court of the United 
States of America, when he was the Chief Justice of New York State 
addressing the Bar Association said thus: 

The rule (the Blackstonian rule) that we are asked to apply is 
out of tune with the life about us. It has been made discordant by 
the forces that generate a living law. 

We apply it to this case because the repeal might work hardship to 
those who have trusted to its existence. We give notice however, 
that any one trusting to it hereafter will do at his peril.” 

The Supreme Court of the United States of America in the year 1932, 
aftCT Cardozo became an Associate Justice of that Court in Great Korlkern 
Railway v. Sunburst Oil & Ref. Co.'*, applied the said doctrine to the 
facts of that case. In that case the Montana Court had adhered to its 

14. (l932) 287 U.S.358.366=77UwEd. 360. 
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previous construction of the statute in question byt had announced that 
interpretation svould not be followed in the future. It \vzs contended 
before the Supreme Court of the United States of America that a decision 
ofa court over-ruling earlier decision and not giving its ruling retroactive 
operation violated the due process clause of the 14th Amendment. 
Rejecting that plea, Cardozo said; 

. “This is not a case where a court in over-ruling an earlier decision 
has come to the new ruling of retroactive dealing and thereby has 
made invalid what was followed in the doing. Even that may often 
be done though litigants not infrequently have argued to the con- 
trary. ..This is a case where a Court has refused to make its ruling 
retroactive, and the novel stand is taken that the Constitution of the 
United States is infringed by the refusal. We think that the Federal 
Constitution has no voice upon the subject. A state in defining 
the elements of adherence to precedent may make a choice for 
itself between the principle of forward operation and that of relation 
bacinvard. It may be so that the decision of the highest courts, 
though later over-ruled, was law nonetheless for intermediate 
- transactions. ..On the other hand, it may hold to the ancient dogma 
that the law declared by its Courts had a platonic or ideal existence 
before the act of declaration, in which even, the dberedited declara- 
tion will be viewed as if it had never been and to reconsider declara- 
tion as law from the beginning...The choice for any state may be 
determined by the juristic phUosophy of the Judges of her Courts, 
their considerations of law, its origin and nature.’* 

The opinion of Cardozo tried to harmonize the doctrine of prospective 
over-ruling with that of stare deeists. 

(45) In 1940, Huges, C. J. in Chieot County Draina£e Disfriet v. 
Baxter Slate Bank^*, stated thus: 

“The law prior to the determination of unconstitutionality is an ope- 
rative fact and may have consequences which cannot justly be 
ignored. The past cannot always be erased by a new judicial declara- 
tion.” 

In J. Graffin v. Peoples of the Stale of JlUontP*, the Supreme Court of America 
waffismed iht doctnne laid doww iw Swahvirtt’s cave, (1932) 287 US 
358=77 Law Ed. 360 (supra). There, a statute required defendants to 
submit bills of exceptions as a pre-requisite to an appeal from a convic- 
tion; the Act svas held unconstitutional In that it provided no means 
whereby indigent defendants could secure a copy of the record for this 
purpose. Frankfurter, J. in that context observed: 

15. (l&KI) 303 US 37!. 

ICI. (1956) 351 US 12. 20. 
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“ in arriving at a new principle, the judicial process is not 

important to define its scope and limits. Adjudication is not a 
mechanical exercise nor does it compel ‘either or’ determination.’ 

In J. A. ll'ol/ V. PiopUs of At State of Colorado'^^ a majority of the Supreme 
Court held that in a prosecution in a State Court for a state crime, the 14lh 
Amendment did not forbid the admission of evidence obtained by an un- 
reasonable search and seizure. Butin v. O/iio'* the Supreme Court 

reversed that decision and held that all evidence obtained by searches and 
seizure in viol.atlon of the 4th Amendment of the Federal Constitution was, 
by virtue of the due process clause of the 14th Amendment guaranteeing 
the right to privacy free from unreasonable State intrusion, inadmissible 
in a State Court. In LinklelltT v. U'alkeP*, the question arose whether the 
exclusion of the rule enunciated in Atapp v. Ohio, Iddl (367) US 643= 
6 Law Ed. 2nd Ed. 1081 (supra) did not apply to State Court's convic- 
tions which had become final before the date of that Judgment. Mr. 
Justice Clarke, speaking for the nwjorlty observed: 

“We believe that the existence of the Wolf doctrine prior to Mapp 
is 'an operative’ fact and may have consequences which cannot Justly 
be ignored. The past cannot always be erased by a new judicial 
declaration.” 

"Mapp had as its prima purpose the enforcement of the Fourth 
Amendment through the inclusion of the exclusionary rule within 
its tights. 

IVc cannot say that this purpose would be advanced by making the 
rule retrospective. The misconduct of the police prior to Mapp has 
already occurred and will not be corrected by releasing the prisoners 
involved. On the other hand, the States relied on Wolf and 
followed its command. Final Judgments of conviction were entered 
prior to Mapp. Again and again the Court refused to reconsider 
Wolf and gave its implidt approval to hundreds of cases in their 
application of its rule. In rejecting the Wolf doctrine as to the 
exclusionary rule the purpose was to deter the lawless action of 
the police and to effectively enforce the Fourth Amendment. That 
purpose will not at this late date be served by the svholcsale release 
of the guilty victims,” 

‘‘Finally, there are interests m the administration of justice and the 
integrity of the judicial process to consider. To make the rule of 

n. (1949) 333 US 25=93 Law Ed. ITffJ 

18. (1961) 367 US 643=6 Law Ed. 2nd Ed. 1081 

19. (1965) 381 US 618. 
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Mapp retrospective would tax the administration of justice to the 
utmost. Hearings would have to be held on the excludability of 
evidence long since destroyed, misplaced or deteriorated. If it is 
excluded, the tvitness available at the time of the original trial will 
not be available or if located their memory will be dimmed. To 
thus legitimate such an extraordinary procedural weapon that has 
no bearing on guilt would seriously disrupt the administration of 
justice.” 

This case has reaffirmed the doctrine of prospective overruling and has 
taken a pragmatic approach in refusing to give it retroactivity. In short, 
in America the doctrine of prospective overruling is now accepted in all 
branches of law, including constitutional lasv. But the carving of the 
limits ofretrospectivlty of the new rule « left to courts to be done, having 
regard to the requirements of justice. Even in England the Blackstonian 
theory was criticized by Bentham and Austin. In Austin’s Jurisprudence, 
4th Ed., at page 65, the learned author says; 

“IVhat hindered Blackstone was *the childish fiction* employed by 
our Judges, that judiciary or common law is not made by them, but 
is a miraculous something made, by no body, existing, I suppose, 
from eternity, and merely declared from time to time by the 
Judges.” 

(46) Though English Courts in the past accepted the Blackstonian 
theory and though the House of Lords strictly adhered to the doctrine of 
‘precedent’ in the earlier years, both the doctrines were practically given 
up by the “Practice Statement (judicial Precedent)” issued by the House 
of Lords recorded in (1966) I WLR 1234. Lord Gardiner L. G., speaking 
for the House of Lords made the following obervations: 

“Their Lordships nevertheless recognise that too rigid adherence to 
precedent may lead to injustice in a particular case and also 
unduly restrict the proper development of the law. They propose, 
therefore, to modify their present practice and, while treating former 
decisions of this House as normally binding, to depart from a 
previous decision when it appears right to do so.” 

“In this connection they will bear in mind the danger of disturbing 
retrospectively the basis on which contracts, settlements of pro- 
perty and fiscal arrangements have been entered into and also the 
especial need for certainty as to the criminal law.” 

“The announcement is not intended to affect the use of precedent 
elsewhere than in this House.” 

It will be seen from this passage that the House of Lords hereafter in 
appropriate cases may depart from its previous decision svhen it appears 
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right to do SO and in so departing will bear in mind the danger of giving 
effect to the said decision retroactivity. ^Vc consider that what the 
House of Lords means by this statement is tliat in differing from the 
precedents it will do so only without interfering with the transactions 
that had taken place on the basis of earlier decisions, This decision, to 
a large extent, modifies the Blackstonian theory and accepts, though not 
expressly but by necessary implication the doctrine of "prospective over- 
ruling”. 

(47) liCt us now consider some of the objections to this doctrine. 
The objections are: (1) the doctrine involved legislation by courts; 
(2) it would not encourage parties to prefer appeals as they would not 
gee any benefit therefrom; (3) the declaration for the future would only 
be obiter; (4) it is not a desirable change; and (5) the doctrine of 
retroactivity serves as a brake on courts which otherwise might be tempted 
to be $0 fascile in over-ruling. But in our view, these objections are not 
insurmountable. If a court can over-rule its earlier decision— there 
cannot be any dispute now that the court can do so — there cannot be 
any valid reason why it should not restrict its ruling to the future and 
not to the past. Even if the party filing an appeal may not be benefited 
by it, in similar appeals which he may file after the change in the law he 
will have the benefit. The decision cannot be obiter for what the court 
in eflect does is to declare the law but on the basis ofanother doctrine 
restricts its scope. Stability in law does not mean that injustice shall be 
perpetuated. An illumlnatiug article on the subject is found in 
Pennsylvania Law Review. 


(48) It modern doctrine suitable for a fast moving society. It does not 
do assay ssith the doctrine of rtoe but confines it to past transac- 

tions. It IS true that in one sense the court oniy declares the law, either 
cnstoinaty or statutory or personal lass. While in strict theory it may be 
sard that the doettme insolvet making „ria„, ,shat the eoutt really does 
It to declare the law but relnses to give tettoaetivity to it. It is really a 

Safr r’f “IT »'■' •»» conflicting doctrines, namely, 

that a court finds law and that it does make law. It finds law but restricts 
Its opmtion to the future. It enables the Court to bring about a smooth 

e' ro TrS'''”™"”® »!«■<>»• -iittnrbiog the Impact of those 

?re°c ib” S'r''”?T"™- the discretion of the court to 

SI r fief I a and thereby It enables it to mould 

the relief to meet the ends of justice. ^ 

refusiMto,'"'"'!""'"': “ ■““»t"<»ty prohibition against the court 
rineofwriL- d'clared by it. Indeed, thedoct- 

™™«Lity in rmpeotofa 
J >■« teen finally decided between the parties. Further 



APPENDIX Vm 


585 


Indian Courts by interpretation reject retroactivity to statutory provisions 
though couched in general terms on the ground that they affect vested 
rights. The present case only attempts a further extension of the said rule 
against retroactivity. 

(50) Our Constitution does not expressly or by necessary implica- 
tion speak against the doctrine of prospective over-ruling. Indeed, articles 
32, 141 and 142 are couched in such wide and elastic terms as to enable 
this Court to formulate legal doctrines to meet the ends of justice. The 
only limitation thereon is reason, restraint and injustice. Under article 32, 
for the enforcement of the fundamental rights the Supreme Court has the 
power to issue suitable directions or orders orwrits. Article 141 says that 
the law declared by the Supreme Court shall be binding on all courts; 
and article 142 enables it in the exercise of its jurisdiction to pass 
such decree or make such order as is necessary for doing complete justice 
in any cause or matter pending bcibre it. These articles are designedly 
made comprehensive to enable the Supreme Court to declare law and to 
^ve such directions or pass such orders, as are necessary to do complete 
justice. The expression ‘declared* is wider than the words 'found or 
made*. To declare is to announce opinion. Indeed, the latter involves the 
process, while the former expresses result. Interpretation, ascertainment 
and evolution are parts of the process, while that interpreted, ascertained 
or evolved is declared as law. The law declared by the Supreme 
Court is the law of the land. If so, we do not see any acceptable 
reason why it, in declaring the law tn supersession of the law declared 
by it earlier, could not restrict the operation of the law as declared 
to future and save the transactions, whether statutory or otherwise 
that were effected on the basis of the earlier law. To deny this power to 
the Supreme Court on the basis of some outmoded theory that the Court 
only finds law but docs not make it is to make ineffective the posverful 
instrument of justice placed in the hands of the highest judiciary of this 
country. 

(51) As this court for the first time has been called upon to apply 
the doctrine evolved in a different country under different circumstances, 
We would like to move warily in the beginning. We svould lay do\m the 
following propositions: (1) The doctrine of prospective over-ruling can be 
invoked only in matters arising under our Constitution; (2) it can be 
applied only by the highest court of the country, t.e., the Supreme 
Court as it has the constitutional jurisdiction to declare law binding on 
all the courts in India; (3) the scope of the retroactive operation of the 
law declared by the Supreme Court superseding its ‘earlier decisions 
is left to its discretion to be moulded in accordance with the justice of the 
cause or matter before it. 
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(52) We have arrrivcd at tMTo conclusions, namely, (1) the Parlia* 
menthas no power to amend Part III of the Constitution so as to take 
away or abridge the fundamental rights; and (2) this is a fit case to in- 
voke and apply the doctrine of prospective over-ruling. \Vhat then is the 
effect of our conclusion on the instant case? Having regard to the history 
of the amendments, their impact on the social and economic affairs of our 
country and the chaotic situation that may be brought about by the sud- 
den mthdrawal at this stage of the amendments from the Constitution, we 
think that considerable judicial testraint is called for. We, therefore, de- 
clare that our decision will not affect the validity of the Constitution 
(Seventeenth Amendment) Act, 1964, or other amendments made to the 
Constitution taking away or abridging the fundamental rights. IVe further 
declare that in future the Parliament will have no poiver to amend Fart 
111 of the Constitution so as to take away or abridge the fundamental 
rights. In this case we do not propose to express our opinion on the ques- 
tion of the scope of the amendability of the provisions of the Constitution 
other than the fundamental rights, as it does not arise for consideration 
before us. Nor are we called upon to express our opinion on the question 
regarding the scope of the ameodabUity of Part III of the Constitution 
otherwise than by taking away or abridging the fundamental rights, 
will not also indicate our view one %vay or other whether any of the Acts 
questioned can be sustained under the provisions of the Constitution 
without the aid of articles 31-A, 31-B and the 9ih Schedule. 

(53) The aforesaid discussion leads to the following results: 

(1) The power of the Parliament to amend the Constitution is 
derived from articles 245, 246 and 248 of the Constitution and not from 
article 368 thereof which only deals with procedure. Amendment is a 
legislative process. 

(2) Amendment is ‘law'within the meaning of article 13 ofthe 
Constitution and, therefore, ifit takes aivay or abridges the rights confer- 
red by Part III thereof, it is void. 

(3) The Constitution (First Amendment) Act, 1951, Constitution 
(Fourth Amendment) Act, 1955. and the Constitution (Seventeenth 
Amendment) Act, 1964, abridge the scope of the fundamental rights. But, 
on the basis of earlier decisions of tlus Court, they "were valid. 

(4) On the application of the doctrine of 'prospective over-ruling’, 
as explained by us earlier, our decision will have only prospective opera- 
tion and, therefore, the said amendments will continue to be valid. 

(5) We declare that the Parliament svill have no power from the 
date of this decision to amend any of the provisions of Part III ofthe 
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Constitution so as to take away or abridge the fundamental rights 
enshrined therein. 

(6) As the Constitution (Seventeenth Amendment) Act holds the 
field, the validity of the two impugned Acts, namely, the Punjab Security 
of Land Tenures Act X of 1953, and the Mysore Land Reforms Act X 
of 1962, as amended by Act XIV of 1965, cannot be questioned on the 
ground that they offend articles 13, 14 or 31 of the Constitution. 

(54) Before we close, it would be necessary to advert to an argu- 
ment advanced on emotional plane. It was said that if the provisions of 
the Constitution could not be amended it would lead to revolution. IVc 
have not said that the provisions of the Constitution cannot be amended 
but what we have said is that they cannot be amended so as to take away 
or abridge the fundamental rights. Nor can we appreciate the argument 
that all the agrarian reforms which the Parliament in power wants to 
effectuate cannot be brought about without amending the fundamental 
rights. It was exactly to prevent this attitude and to protect the rights 
of the people that the fundamental rights were inserted in the Constitu- 
tion. If it is the duty of the Parliament to enforce the directive principles, 
it is equally its duty to enforce them svithout infringing the fundamental 
rights. The Conscitution-maken thought that it could be done and we 
also think that the directive principles can reasonably be enforced within 
the self-regulatory machinery provided by Part III. Indeed both Parts 
III and IV of the Constitution form an integrated scheme and is elastic 
enough to respond to the changing needs of the society. The verdict of the 
Parliament on the scope of the law of social control of fundamental 
rights Is not final, but justiciable. If not so, the whole scheme 
of the Constitution will break. What we cannot understand is how 
the enforcement of the provisions of the Constitution can bring about 
a revolution. History shows that revolutions are brought about not by 
the majorities but by the minorities and some time by military coups. 
The existence of an all comprehensive amending power cannot prc\’cnt 
revolutions, if there is chaos in the country brought about bymis-rule 
or abuse of power. On the other hand, such a restrictive power gives 
stability to the country and prevents it from passing under a totalitarian 
OT dictatorial Tx:gVme. hVc carmot obvimaly base our derision on such 
hypothetical or extraordinary situations which may be brought about 
with or Without amendments. Indeed, a Constitution Is only permanent 
and not eternal. There is nothing to choose between destruction by 
amendment or by revolution, the former is brought about by totalitarian 
rule, which cannot brook constitutional checks and the other by the 
discontentment brought about by mis-rule. If cither happens, the con- 
stitution will be a scrap of paper. Such considerations arc out of place 
in construing the provisions of the Constitution by a court of law. 
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(55) Nor are wc impressed by the ailment that if the power of 
amendment is not all comprehensive there will be no way to change the 
structure of our Consdnitian or abridge the fundamental rights e\'ea if 
the ss-holc country demands for such a change. Firstly, this vdsualkes 
an extremely unforeseeable and extravagant demand; but even if such a 
contingency arbes, the residuary power of the Parliament may be 
relied upon to call for a Comtitnent Assembly for making a nc;v Consti- 
tution or radically changing it. Tlie recent .Act providing for a poll in 
Goa, Daman and Diu b an instance of analogous cxcrcbe of such residuary 
power by the Parliament. IVe do not express our final opinion on thb 
important question. 


(56) A final appeal is made to os that we shall not take a different 
vicivas the deebion iaSixetmPraiaJ's case, 1952 SCR 89=(ATR 1951 
SC 458) held the field for many years. WTulc ordinarily this Court 
s«ll be reluctant to re\-crse its prev-ious decision, it b its duty in the 
constitutional field to correct itselfas early as possible, for othensise the 
future progress of the country and the happiness of the people wll be 
at stale. As we are convinced that the decision in SkarJiari PrasaJ’s 
ease, 1952 SCR 89»(AIR 1951 SC 458) b wrong, it is pre-eminently 
\ ^ over.fule it. The longer it holds 

toe field the grater will be the scope for erosion of fundamental rights. 
As It contains toe seeds of destruction of the cherbhed rights of the 
popk the sooner it is ovet-rtiled the better tor the eonatrs'. 


. answered b,- the rtmarks made by this Court 

trtd Lr,el An.-ri!te-ofr SlnU 


'Theth.rfcouteubuu ueed uot detain ns for it bus been rejected 
C.r#„,bie.ibdv. TiL. L,./ 

"rt^iotuusi,. held that there ™ 
nodnugm tte Cen.tnnt.on ttn, prerented the Supreme Court 
'^7"‘""P“'t“s/'™\P'*''“>'“<l'»isionoritso„-niri, nns atisSed 
br"",r Stnerul iuntrett of tte 

pnbbe. If the nforeojd „!e „r euusnnntiou ueeepted br this 
Court n m»u»teut noth thelegul pbilosophy of urLn.tiu.tiou. 

“^1 ? "Unelres and la, dotra the right rfe. lu 

consritnuoual utartm uhreb effect the erolutiou of our poliri, 
we must more readily do so than tn ...l t . . > 

^ - r . J ... branches of law. as per- 
petuation ofa mistake will be li.irTnr,.1 . .... 

f "»u Dcoarmtul to pubbe interests. IVTiile 


AIR 1967 SC 997. 

>Si«SC3l6a3=AlR J935SC661. 
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coDtInuity and consistency are"conducivc to the smooth evolution 
of the rule of latv, hesitancy to set right deviation will retard 
its growth. In this case, as we arc satisfied that the said rule of 
construction is inconsistent with our republican policy and, if 
accepted, bristles with anomalies, wc have no hesitation to reconsi- 
der our earlier decision.*’ 

(58) In the result the petititons are dismissed, but in the circums- 
tances without costs. 

Wanchoo (K. N.) J. (on behalf^ of himself. V. Bharga\-a and 
G.K. Mittcr JJ): 

(59) This Special Bench of elc\*en Judges of this Court has been 
constituted to consider the correctness of the decision of this Court in Sri 
Shankari Prasad Stn^h Dea v. Urtton of India 1952 SCR 89=(AIR 1951 
SC 458) which was accepted as correct by the majority* in Sa^an Singh v. 
StaU of Rajasthan, 1965-1 SCR933=(AIR 1965 SC 845) 

(60) The reference has been made in three petitions challenging 
the constitutionality of the Seventeenth Amendment to the Consdmtion. 
In one of the petitions, the inclusion of the Punjab Security of Land 
Tenures Act, (No. X of 1953) in the Ninth Schedule, which makes it 
immune from attack under any provisions contained in Part Illofthe 
Constitution, has been attacked on the ground that the Ses’enteenth 
Amendment is in itself unconstitutional. In the other two petitions, the 
Inclusion of the Mysore Land Reforms Act, (No. 10 of 1962) has been 
attacked on the same grounds. It is not necessary to set out the facts in 
the three petitions for present purposes. The main argument in all the 
three petitions lias been as to the scope and effect of article 363 of the 
constitution and the power conrerred thereby to amend the constitution. 

(61) Before sve come to the specific points raised in the present 
petitions, SVC may indicate the circumstances In which Shankari Prasad's 
case, 1952 SCR 89=(AIR 195! SC 458) as well as Sajjan Singh's 
case, 1965-1 SCR 933=(AIR 1965 SC 845) came to be decided and 
what they actually decided. The Constitution came into force on January 
26, 1950. It provides in Part III for certain fundamental rights. Article 
31 which is in Part III, as It originally stood, provided for compulsory 

of property. By clause it pttmdcd that “no person shall 
be deprived of his property save by authority of law”. Clause (2) thereof 
provided that any law authorising taking of possession or acquisition of 
property must provide for compensation therefor and either the 
amount of compensation or specify the principles on ^^•hich, and the manner 
in which, the compensation was to be determined and paid. Clause (4) 
made a special provision to the effect that if any Bill pending at the 
commencement of the Constitution in the Legislature of a State had, 
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after it had been passed by such Le^tature, been reserved for the coml- 
deration of the President and had received his assent, then such law 
would not be called in question though it contravened the provisions of 
cl. (2) relating to compensation. Clause (6) provided that any law of 
the State enacted not more than eighteen months before the Constitution 
might be submitted to the President for his certification, and if so certified, 
it could not be called in question on the ground that it contravened the 
provision of cl. (2) of article 31 relating to compensation. 

(62) These two clauses of article 31 were meant to safeguard Legis- 
lation which either had been passed by provincial or State Legislatures 
or which was on the anvil of State legislatures or for the purposes 
of agrarian reforms. One such piece of legislation was the Bihar Land 
Reforms Act, which was passed in 1950. That Act received the assent 
of the president as required under cl. (6) of article 31. It was, however, 
challenged before the Patna High Court and svas struclt dosvn by Out 
court on the groupd that it violated article Hof the Constitution. Then 
there was an appeal before (his Court, but while that appeal was pending, 
the First Amendment to the Constitution was made. 

(63) We may briefly refer to what the First Amendment provided 
for. It was the First Amendment svhich was ciiallenged and was upheld 
in Shdnkari Prasad'i case. 1932 SCR fl9*(AlR 1951 SC 458). The 
first Amendment contained a number of provisions; but it is necessary 
for present purposes only to refer to those pros'iiions which made changes 
in Part III of the Constitution. These changes related to articles 15 and 
19 and in addition, provided for insertion of two articles numbered 31-A 
and 31-B in Part III. Article 31-.A provided tliat no law providing for 
the acquisition by the State of any estate or of any rights therein or the 
extinguishment or modification of any such rights shall be deemed to be 
void on the ground that it was inconsistent svith, or took away or abridged 
any of the rights conferred by any provision in Part III. The word 
“estate' was also defined for (he purpose of article 31-A. Further 
article 31-B provided for validation of certain Acts and Regulations .and 
specified such Acts and Rcgulatioos in the Ninth Schedule, which w.is 
for the first time added to the Constitution. The Ninth Schedule then 
contained 13 Acts, all relating to estates, passed by s'arious legisJatures 
of the Provinces or States. It laid down tliat those Acts and Regulations 
would not be deemed to be void or ever to have become void, on the 
ground that tlicy svere inconsistent with or took away or abridged any of 
the rights conferred by any provision of Part HI. It further provided 
that notwithstanding any judgment, decree or order of any court or 
tribunal to the contrary, all such Acts and Regulations subject to the 
power of any competent legislature to repeal or amend them, continue 
xa force. 
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(64) This amendment, and in particular articles 3I-A and 31 -B 
were immediately challenged by various writ petitions in this Court and 
these came to be decided on October 5, 1951 in Skankari PrasaiTs ease, 
1952 SCR 89=(A1R 1951 SC 458). The attack on the validity of 
the First Amendment was made on various grounds; but three main 
grounds which \vere taken were firstly that amendments to the Constitu- 
tion made under article 368 were liable to be tested under article 13(2); 
secondly, that in any case as articles 3I-A and 31-B inserted in the 
Constitution by the First Amendment affected the power of the High 
Court under article 226 and of this Court under articles 132 and 136 the 
amendment required ratlhcation under the proviso to article 368; and 
thirdly, that articles 31-A and 31-B were invalid on the ground that they 
related to matters covered by the Stale List, namely, item 18 of List II, 
and could not therefore be passed by Parliament. This Court rejected 
all the three contentions. It held that although “law” would ordinarily 
include constitutional law, there was a deaf demarcation between ordinary 
law made in the c'cercise of legislative power and constitutional law made 
in the exercise of constituent power, and in the context of article 13 “law” 
must be taken to mean rules or regulations made in e.xerclse of ordinary 
legislative power and not amendments to the Constitution made in the 
exercise of constituent power, in consequence article 13(2) did not affect 
amendments made under article 368. It further held that articles 31-A 
and 31-6 did not curtail the power of the High Court under article 226 
or of this Court under articles 132 and 136 and did not require ratifica- 
tion under the proviso contained in article 368. Finally, it was held that 
articles 31-A and 31-B were esseotially amendments to the Constitution 
and Parliament as such had the power to enact such amendments. In 
consequence, the First Amendment to the Constitution %\'as uphdd as 
%’alid. 


(63) After this decision, there followed sixteen more amendments 
to the Constitution till we come to the Seventeenth Amendment, rvhich 
was passed on June 20, 1964. There docs not seem to have been challenge 
to any amendment upto the Sixteenth Amendment, even though two 
of them, namely the Fourth Amendment and the Sixteenth Amendment, 
contained changes in the prosnsions of Part lH of the Constitution. 
Further, the nature of these amendments viiss to add to or alter or delete 
various other provisions of the Constitution contained in Part III thereof. 
On December 5, 1961, came the decision of this court by which the 
Kerala Agrarian Reforms Act (No. 4. of 1961), passed by the Kerala Legis- 
lature, was struck down, among other grounds, for the reason that ryotwari 
lands In South India were not estates within the meaning of article 
31-A and therefore acquisidon of rjtjtwari land was not protected under 
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article 31-A of the Constitution; (fee Karimbil Kunhikoman v. Stalt of 
iCtrah)*’. Tliif decision was foMowed by the Seventeenth Amendment on 
June20, 19G1. Dy this amendment, diansc* "ere made in article 31*A 
of the Constitution and 44 acts were included in the Ninth Schedule to 
give them com^ikte protection from atwek under any provision of Part 
III of the Constitution. Practically all these acts related to land tenures 
and were concerned with agrarian reforms. This amendment was clulleng- 
cd before this Court in Sajjan Sin^A*/ case, I%5*1 SCR 933 = (AIR 19G5 
SC 015). The points then urged were tlutat article 22G was likely to be 
affected by tlie Seventeenth Amendment, it required a ratification under 
the proviso to article 368 and that the decision in Shanlari Prasad's cue, 
1952 SCR fiO = (AIR 1951 SC 450) which had negatived this contention 
required reconsideration. It was alto urged that the Ses’cntecnth Amend* 
ment was legislation 'vith respect to land and Parliament had no right to 
legislate m that behalf; and further tliai as the Seventeenth Amendment 
provided that the Acts put in the Ninth Schetlule would be valid inspitc 
of the decision of (he Courts, it was unconstitutional. This court by a 
majority of 3 to 2 upheld the correctness of the decision in SAanlen PrateJ's 
case, 1952 SCR QQ^i [AIR 195i SC 459). It further held unanimously that 
the ScA'enteemh Amendment did not require ratification under the proviso 
to article 368 because of its indirect elTect on article 226, and that Parlia* 
ment in enacting the Amendment was not legislating with respect to land 
and tliat it was open to Parliament to valid.atc legislation which had been 
declared invalid by courts. Finally this Court held by majority tlut the 
power conferred by article 368 included the power to lake away funda- 
mental rights guaranteed by Part III and that the power to amend was a 
very svide power and could not be controlled by the literal dictionary 
meaning of the word "amend" and iliat the word "law" in article 13(2) 
did not include an amendment of the Constitution made in proviso to 
article 360 because of its indirect cfTecion article 226 and of the view 
taken in SAjnAari PrasaPs case, 1952 SCR 09«(AIR 1951 SC 458) to the 
effect that the word "law" in article 13(2) did not include amendment 
to the constitution made under article 360 and therefore doubted the 
competence of Parliament to make any amendment to P.»rt III of the 
Constitution. One of the learned Judges further doubted whether making 
a change in the basic features of the Constitution could be regarded 
merely as an amendment or would, in efTect, be re-writing a part of the 
constitution, and if so, whether it could be done under article 368. It 
was because of this doubt thrown on the correctness of the view taken in 
Shanhari Prasad’s case, 1952 SCR 89=(A1R 1931 SC 458) tiunt the present 
reference has been made to this Special Bench. 


22. 1962 Supp. (1) SCR 629..A1R 1962 SC 723, 
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(66) As the question referred to this Bench is of great constitutio- 
nal importance and afTcctcd legislation passed by various States, notice 
Was issued to the Advocates General of ail States and they have appeared 
and intervened before us. Further a number of persons svho were also 
afTected by the Seventeenth Amendment have been permitted to intervene. 
The arguments on behalf of the petitioners and the interveners who 
support them may now be briefly summarised. 

(67) It is urged that article 368 when it provides for the amend- 
ment of the Constitution merely contains the procedure for doing so and 
that the power to make amendment has to be found in article 248 read 
with item 97 of List I. It is further urged that the word “amendment” in 
article 368 means that the provisions in the Constitution can be changed 
so as to improve upon them and that this power is of a limited character 
and does not authorize Parliament to make any addition to, alteration 
of or deletion of any provision of the GonstUution, including the provi* 
sion contained in Part III. So article 368 authorizes only those amend- 
ments which have the effect of improving the Constitution. Then it is 
urged that amendment permissible under article 368 is subject to certain 
implied limitations and these limitations are basic features of the Consti- 
tution that cannot be amended at all. An attempt was made to indicate 
tome of these basic features, as for example, the provisions in Part III, the 
federal structure, the republican character of the State and elected Parlia- 
ment and State legislatures an the basis of adult suffrage, control by the 
Judiciary and soon, and it is said that an amendment under article 368 
is subject to the implied limitations that these basic features and 
others of the kind cannot be changed. Thus in effect the argument is 
that there is a very limited power of amendment under the Constitution. 

(68) It is further urged that apart from these implied limitations, 
there is an express limitation under article 13(2) and the word “law” in 
that article includes an amendment of the Constitution. The argument 
thus in the alternative is that as the word “law” in article 13(2) includes 
a constitutional amendment, no amendment can be made in Part HI 
under article 368 which would actually take away or abridge the rights 
guaranteed under that Part. In effect, it is said that even if there arc no 
implied limitations to amend the Constitution under article 368, article 
13(2) ban express limitation in so far as the penver to amend Part III U 
concerned and by virtue of article 13(2) the rights guaranteed under Part 
111 cannot be taken away or abridged under article 368, though it is con- 
ceded that Part III may be amended by way of enlarging the rights 
contained therein.' 

' (69) Another line of argument is that in any case it was necessarj* 

to take action under the provbo to article 368 and as that svas not done 
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the Seventeenth Amendment is not valid. It is urged that article 226 is 
seriously afTected by the provisions contained in the Seventeenth Amend- 
ment and that amounts to an amendment of article 226 and in consequ- 
ence action under the provision was necessary. It is also urged that article 
245 was equally affected by the addition of a number of Acts in the 
Ninth Schedule read with article 13(2} and therefore also it was necessary 
to take action under the proviso. It is further urged that it was not compe- 
tent for Parliament to amend the Constitution by putting a large number 
of Acts in the Ninth Schedule as the posver to legislate with respect to 
land is solely within the competence of State legislatures and that is 
another reason why the addition to the Ninth Schedule read with article 
31-B should be struck down. 


(70) Lastly, an argument had been advanced which we may call 
the argument of fear. It is said that if article 368 is held to confer full 
power to amend each and every part of the Constitution, as has been held 
in SAantariPraWfcase, 1952 SCR 89* (AIR 1951 SC 458), Parliament 
may do all kinds of things, which were never intended, under this un- 
fettered power and may, for example, abolish elected legislatures, abolish 
the President or change the present form of Government into a Presiden- 
tial type like the United States Constitution or do away with the federal 
structure altogether. So it is urged that we should interpret article 368 in 
such a way that Parliament may not be able to do all these things. In 
effect this argument of fear has been put forward to reinforce the conten* 
tion that this Court should hold that there arc some implied limitations on 
the amending power and these implied limitations should be that there 
is no power anywhere in the Constitution to change the basic features of 
the Constitution to which reference has already been made. This is in 
brief the submission on behalf of the petitioners and the interveners who 
support them. 


(71) The submission on behalf of the Union oflndia and the 
States may now be summarised. Xt is urged that article 368 not only pro- 
vides procedure for amendment but also contains in it the power to 
amend the Constitution. It is fmthcr urged that the word “amendment” 
does not merely mean making such changes in the Constitution as 
would improve it but includes the power to make any addition to the 
Constitution, any alteration of any of the existing provisions and its 
substitution by another prtmsion, and any deletion of any particular 
provision of the Constitution. In effect, it is urged that even if the word 
amendment used m article 368 docs not take in the power to abrogate 
the entire Constitution and replace it by another new Constitution it ccr- 
tainly means that any provisions of the Constitution may be changed and 
this change can be in the form of addition to, alteration of or deletion of 



APPENDIX Vm 


595 


any provision of the Constitution. So long, therefore, as the Constitution is 
not entirely abrogated and replaced by a new Constitution at one stroke 
the power of amendment would enable Parliament to make all changes in 
the existing Constitution by addition, alteration or deletion. Subject only 
to complete repeal being not possible, the posver of amendment contained 
in article 368 is unfettered. It is further urged that there con be no implied 
limitations on the power to amend and the limitations if any on this 
power must be found in express terms in the article providing for amend- 
ment. It is conceded that there may be an express limitation not merely 
in the article providing for amendment but in some, other part of the 
Constitution. But it is said that if that is so, there must be a clear provi- 
sion to that effect. In the absence of express limiMtlon, therefore, there 
can be no implied limitations on the power to amend the Constitution 
contained in article 363 and that power will take in all changes whether 
by way of addition, alteration ordcletion, subjectonly to this that the 
power of amendment may not conuin the power to abrogate and repeal 
the entire Constitution and substitute It with a new one. 

(72) It u then urged that there is no express provision in article 
368 itself so far as any amendment relating to the substance of the 
amending power is concerned; the only limitations in article 368 are as to 
procedure and courts can only tec that the procedure as indicated in article 
368 is followed before an amendment can 1^ said to be valid. It is further 
urged that the word 'Maw" in article 13 does not include an amendment of 
the Constitution and only means law as made under the legislative provi- 
sions contained in Chapter I of Part XI read with Chapters II and III of 
Part V of the Constitution and Chapters III and V of Part VI thereof. 
In effect it is a ‘Maw" which is made under the Constitution whicli is 
included inthesvord ‘Maw" In article 13(2) and not an amendment to 
the Constitution under article 368. 

(73) As to articles 226 and 245 and the necessity of taking action 
under the proviso to article 368, it is u^ed that there is no change in 
articles 226 and 245 on account of any provision in the Seventeenth 
Amendment and therefore no action under the proviso was necessary. It 
is only direct change in articles 226 and 245 which would require foUo'v- 
ing the procedure as to rati&cation or at any rate such change in other 
articles rvhich rvould have the effect of directly compelling, change in 
articles 226 and 245 and that in the present case no such direct compul- 
sion arises. 

(74) Lastly as to the argument of fear it is urged that there is 
always a provision ^vith respect to amendment in svTittcn federal constitu- 
tions. Such a provision may be rigid or flexible. In our Constitution article 
368 providesfor a comparatively flexible provision for amendment and there 
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is no reason to make it rigid by implying any limitations on the power. 
Further there is no reason to suppose tlial all these things will he done by 
Parliament which are being urged to deny the power under article 368 
which flows naturally from its tenns. 

(75) Besides the above, reliance is also placed on behalf of the 
Union of India and the States on the doctrine of the stare decisis. It is 


urged that since the decision of this Court in Shankari Prasad's case, 1952 
SCR 89= (AIR 1951 SC 458) sixteen further amendments have been 
made by Parliament on the faith of that decision involving over 200 
articles of the Constitution, The amendment relating to Part III have 
been mainly with respect to agrarian reforms resulting in transfers of 
title of millions of acres of land in favour of millions of people. Therefore, 
even though Shankari Prasad’s case, 1952 SCR 89 = (AIR 1951 SC 458) 
has stood only for fifteen years there has Ijecn a vast agrarian revolution 
effected on the faith of that decision and this Court should not now go 


back on what was decided in that case. Further besides the argument 
based on j/arr Afftir, it is urged on the basis of certain decisions of this 
Court that the unanimous decision in Shankari Prasad's case, 1932 SCR 
89=»(A1R 1951 SC 458) which had stood practically uncltallcnged 
for about 15 years till the decision in Sajjan Singh’s case, 1965-1 SCR 
933s»(AlR 1965 SC 845) should not be over-ruled unless it it found to 
be incorrect by a large majority of the Judges constituting this Special 
Bench. It is urged that if the present Benclt is more or less evenly divided 
IV, over-rule the unanimous decision in Shankari Prasad’s case, 

1932 SCR 89=(AIR 1951 SC 458) by a majority of one. 


(76) We shall first take article 368, It is found in Part XX of the 
Constitution which is headed “Amendment of the Constitution" and is 
t e on y artic e in that Part. That Part thus provides specifically for the 
amendment of the Constitution, and the first question iliat arises U 
w c er It provides power for the amendment of the Constitution as well 
as the procedure for doing so. It is not disputed that the procedure for 
amendment of the Constitution 5$ to be found in article 368, but what 
«in dispute IS whether article 368 confers powers also in that behalf. 
Now the procedure for the amendment of the Constitution is this. The 
amendments initiated by the introduction of a Bill in either House of 
mtal r ^ ^ousc by a majority of the 

third.! >P of that House and by a majority of not less than two* 

h S m h After it is so passed 

f V President for his assent. Onsuch presentation 

on shS Bill, article 368 provides that the Constitu- 

PurthS^L • *“ accordance with the terms of the Bill. 

re IS a proviso for ratification with respect to certain articles 
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and other provisions of the Constitution induding article 368, and these 
matters can only be amended if the Bill passed by the two Houses by neces- 
sary majority is ratified by the lesislatures of not less than one half of the 
States by resolutions to that effect. In such a case the Bill cannot be 
presented for his assent to the President until necessary ratification is 
available. But when the necessary ratification has been made, the Bill 
with respect to these matters is then presented to the President and on 
his assent being given, the Constitution stands amended in accordance 
with the terras of the Bill. 

(77) The argument is that there is no express provision in the 
terms in article 368 conferring power on Parliament to araend the 
Constitution, and in this connection our attention has been invited to an 
analogous provision in the Constitution of Ireland in article 46, where 
clause I provides that any provision of the Constitution may be amended 
in the manner provided in that article, and then follosvs the procedure 
for amendment in clauses 2 to 5. Reference is also made to similar 
provisions in other Constitutions, but it is unnecessary to refer to them. It 
is urged that as article 368 has nothing comparable to clause 1 of article 46 
of the Irish Constitution, the power to amend the Constitution is not in 
article 368 and must be found elsewhere. We are not prepared to accept 
this argument. The fact that article 368 b net in two parts, the first part 
indicating that the Constitution shall be amended in the manner provi* 
ded thereafter and the second part indicating the procedure for amend- 
ment, does not mean chat the power to amend the Constitution is not 
contained in article 368 itself. The very fact that a separate part has been 
des-oted in the Constitution for amendment thereof and there is only one 
article in that part sho>vs that both the power to amend and the procedure 
for amendment are to be found in article 368. Besides, the words “the , 
Constitution shall stand amended in accordance with the terms of the 
Bill” in article 368 clearly, in our opinion, provide for the power to 
amend after the procedure has been follow’cd. It appears that our Consti- 
tution maken svere apparently thinking of economy of words and ele- 
gance of language in enacting article 368 in the terms in which it appears 
and that is why it is not in two parts on the model of article 46 of the 
Irish Constitution. But there can in our opinion be a doubt, when a 
separate part was provided beaded "Amendment of the Constitution” 
that the power to amend the Constitution must also be contained in 
article 368 which is the only article in that Part. If there was any doubt 
about the matter, that doubt in our opinion is resolved by the svords to 
which We have already referred, namely, "the Constitution shall stand 
amended in accordance with the terms of the Bill”, These words can 
only mean that the power is there to amend the Constitution after the 
procedure has been followed. 
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(78) It is however urged that the power to amend the corutitution 
is not to be found in article 360 but is contained in the residuary power of 
Parliament in article 243 read with item 97 of List I. It is true that 


article 243 read with item 97 of List I, insofar as it provides for residuary 
power of legislation, is very svidc in its scope, and the argument that the 
power to amend the Constitution is contained in this provision appears 
pWma/jci# attractive in view of the width of the residuary power. But 
we fail to see why when there » a tvhole part devoted to the amendment 
of the Constitution the power to amend should not be found in that Part, 
if it can be reasonably found there and svby article 368 should only be 
confined to providing for procedure for amendment. It is true that the 
marginal note to article 363 it "procedure for amendment of the Consti- 
tution," but the marginal note cannot control the meaning of the words in 
the article itself, and we have no doubt tliat the words "the Constitution 
shall stand amended in accordance with the terms of the Bill” to be found 
in article 363 confer the power of amendment. If we svere to compare 
the language of clauses 2 to 5 of article 46 of the Irish Constitution which 


prescribes the procedure for amendment, we find no words therein com- 
parable to these words in article 360. These words clearly arc compar- 
ble to clause 1 of article 46 of the Irish Constitution and must be read as 
conferring power on Parliament to amend the Constitution. Beslda it is 
remarkable In contrast that article 210 read with List I does not in terms 
mention the amendment of the Constitution. ^Vh;le therefore there is 
a whole part devoted to the amendment of the Constitution, we do not 
find any specific mention of the amendment of the Constitution in article 

or in any entry of List 1. It would in the circumstances be more 
appropriate to read the power in article 368 in view of the words which 
we liavc already referred to than in article 248 read with item 97 of List 
I. Baidesitisa historical fact to which we can refer that originally tlie 
intention wa, to vest residuary power in Sutes. and if that intention 
had been eventually carried out, it would have been impossible for any 
one to argue that the power to amend the Constitution was to be found 
in the residuary power ,f ,t had been vested in the states and not in the 
.V r 1-7 **'«pa«agCDfthcConstitutionby 

the Constituent Asscmblv, rcsidu.irv Twv...— r- .. . • 

, , ^ - ’• ‘^•“uary powerwas finally vested n the Union 

wo«ld no. .tercforc n.^„ ,ha, i. fadute ,h= powor .o nmond ,ho Cons.i- 
S n On n con.p„..o„ of ,ho schomoof.ho word, in nr.ido 36S and 
ho .chomo of .ho™rd„„ a„.cfc248 „ad„I,h i,o„ 97orLi,. I. .horoforo, 
thoro n no doubt ,n our nnnd .to bo.h ,hop„ood„,c and powor to an.ond 
thoCons.dot.onarotobo found m ar.ido 368 and .hey arc no. to bo 
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(79) There is in our opinion another reason why the power to 
amend the Constitution cannot be found in article 248 read with item 97 
of List I. The Constitution is the fundamental law and no law passed 
under mere legislative power conferred by the Constitution can affect 
any change in the Constitution unless there is an express power to that 
effect given in the Constitution itself. But subject to such express power 
given by the Constitution itself, the fundamental law, namely the Consti- 
tution, cannot be changed by a law passed under the legislative pro- 
visions contained in the Constitution as all legislative acts passed under 
the power conferred by the Constitution must conform to the Constitution, 
can make no change therein. There are a number of articles in the 
Constitution, which expressly provide for amendment by la%v, as, for 
example, 3,4,10,59(3), 65(3), 73(2), 97,98(3), 106,120(2), 135,137,142(1), 
146(2), 148(3), 149, 169, 171(2), 186, 187(3), I89(3), 194(3), 195, 210(2) 
221(2), 225,229(2), 239(1), 241(3), 283(1) and (2), 285(2), 287, 300(1), 
313,345,373, Schedule V, clause? and Schedule VI, clause21; and so far as 
these articles arc concerned they can be amended by Parliament by ordi- 
nary law-making process. But so far as the other articles are concerned 
they can only be amended by amendment of the Constitution under 
article 368. Now article 245 which gives power to make law for the . 
whole or any part of the territory of India by Parliament is “subject to 
the provisions of this Constitution** and any law made by Parliament 
whether under article 246 read with List I or under article 248 read with 
item 97 of List I must be subject to the provisions of the Consti- 
tution. If therefore the power to amend the Constitution is contained 
in article 248 read with item 97 of List I, that power has to he exercised 
subject to the provisions of the Constitution and cannot b6 used to change 
fundamental law (namely, the Constitution) itself. But it Is argued that 
article 368 which provides a special procedure for amendment of the 
Constitution should be read along with articles 245 and 248, and so read 
it would be open to amend any provision of the Constitution by law 
passed under article 240 on the ground that article 248 is subject to 
article 368 and therefore the two together give power to Parliament to 
pass a law under article 248 which will amend even those provisions of 
the Constitution which are not expressly made amendable by laiv passed 
Under the legislative power of ' Parliament. This in our opinion is 
arguing in a circle. If the fundamental law (i.e, the Constitution) 
cannot be changed by any law passed under the legislative powers con- 
tained therein, for legislation so passed must conform to the fundamental 
law, we fail to see how a lasv passed undwthc residuary power, ivhich 
is nothing marc than legislative power conferred on Parliament under 
the Constitution, can change the Constitution (namely, the fundamental 
law) itself. 
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(78) It is however urged that the power to amend the constitution 
is not to be found in article 368 but is contained in the residuary power of 
Parliament in article 243 read with item 97 of List I. It is true that 


article 248 read with item 97 of List I, insofar as it provides for residuary 
power of legislation, is very wide in its scope, and the argument tlut the 
power to amend the Constitution is contained in this provision appears 
attractive in view of the width of the residuary power. But 
we fail to see why when there is a whole part devoted to the amendment 
of the Constitution the power to amend should not be found in that Part, 
if it can be reasonably found there and why article 368 should only be 
confined to providing for procedure for amendment. It is true that the 
marginal note to article 368 is "procedure for amendment of the Consti- 
tution,” but the marginal note cannot control the meaning of the words in 
the article itself, and we have no doubt that the words "the Constitution 
shall stand amended in accordance with the terms of the Bill” to be found 
in article 368 confer the power of amendment. If we were to compare 
the language of clauses 2 to 5 of article 46 of the Irish Constitution which 


prescribes the procedure for amendment, we find no words therein com- 
parable to these words in article 368. These words clearly are corapar- 
ble to clause I of article 46 of the Irish Constitution and must be read as 
conferring power on Parliament to amend the Constitution. Besides it is 
remarkable in contrast that article 248 read with List I does not in terms 
mention the amendment of the Constitution. While therefore there is 
a whole part devoted to the amendment of the Constitution, we do not 
hnd any specific mention of the amendment of the Constitution in article 

or in any entry of List 1. Ii would In the circumstances be more 
appropriate to read the power in article 368 in view of the words which 
we have already referred to than in article 248 read with item 97 of List 

cs It is a historical fact to which we can refer that originally the 

had ‘o vest residuary power In States, and if that intention 

have been impossible for any 
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The argument is that constitutional amendment is also passed by the 
two Houses of Parliament, and is assented to by the President like 
ordinary legislation, with this difTcrence that a special majority is required 
for certain purposes and a special majority plus ratification is required for 
certain other purposes. It may be admitted that the procedure for 
amendment under article 368 is somewhat similar to the procedure for 
passing ordinary legislation under the constitution. Even so, as pointed 
out by Sir Ivor Jennings in the passage already quoted, there is a clear 
separation between constitutional law and the rest of the law and that 
must never be forgotten. An amendment to the Constitution is a consti- 
tutional law and as observed in Skankari Prasad's case, 1952 SCR 89= 
(AIR 1951 SC 458) is in exercise of constituent power; passing of 
ordinary law is in exercise of ordinary legislative power and is clearly 
different from the power to amend the Constitution. ^Ve may in this 
connection refer for example to article V of the U.S. Constitution, which 
provides for the amendment thereof. It will be clearly seen that the 
power contained in article V of the U.S. Constitution is not ordinary 
legislative power and no one can possibly call it ordinary legislative 
power, because the procedure provided for the amendment of the 
Constitution in article V differs radically from the preccdure provided 
for ordinary legislation, for example, the President’s assent is not required 
for constitutional amendment under article V of the U.S. Constitution. 
Now if article 360 also had made a similar departure from the 
procedure provided for ordinary legislation, it could never have been 
said that article 368 merely contained the procedure for amendment 
and that what emerges after that procedure is followed is ordinary 
law of the same quality and nature as emerges after following the proce- 
dure for passing ordinary law. If, for example, the assent of the President 
which is to he found in article 368 had not been there and the Consti- 
tution would have stood amended after the Bill had been passed by the 
two Houses by necessary majority and after ratification by not less than 
one-half of the States where so requited, it could never have been argued 
that the power to amend the Constitution was contained in articles 245 
and 248 read with item 97 of last I and article 368 merely contained the 
procedure. 


(82) We arc however of opinion that we should look at the quality 
and nature of what is done under article 368 and not lay so much stress 
on the similarity of the procedure contained in article 368 with the 
procedure for ordinary law making. If we thus look at the qualify and 
nature of what is done under article 368, we find that if “jlte ex^cisc 
of constituent power for the purpose of amending tlic constitution itself 
and is very different from the excrciseof ordinary legislative power for 
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(80) We may in this connection refer to the following passage in 
the £.ait) and the Constitution by W. Ivor Jennings (1933 Ed) at p. 51 
onwards; — 

"A written Constitution is thug the fundamental law of a country; 
the express embodiment of the doctrine of the reign of law. All 
public authorities — legislative, administrative and judicial — talc 

their powers directly or indirectly from it Whatever the nature 

of the written constitution it is clear that there is a fundamental 

distinction between constitutional law and the rest of the law 

There is a clear separation, therefore, between the constitutional law 
and the rest of the law." 


It is because of this diflierence between the fundamental law 
(namely, the Constitution) and the law passed under the legislative provi- 
sions^ of the Constitution that it is not possible in the absence of an express 
provision to that effect in the fundamental law to change the fundamental 
law by ordinary legislation passed thereunder, for such ordinary Icgisla- 
fundamenu! law (»■ r. the Constitution). 
Ifthe power to amend the Constitution is not to be found in article 248 
rea with item 97 of List I it will mean that ordinary legislation passed 
under the fundamental taw would amend that law and this cannot be 
done unless there is express provision as in article 3 etc. to that effect. 
In the absence of such express provision any law passedunderthclcgis- 
if f^undaroental law cannot amend it. So 

in power to amend the Constitution is comprised 

^ that no amendment of the Constitution 
artirl t L except to the extent expressly provided in various 

Th.rcfo,., raadinrartTc* 3 m‘'' j'"’ ” "> Corattotion. 

laiivp nrno- Considering thc scheme of the legis- 

L .uZ .o 2« >»d 248 read with ton, 97 of 

power to amend il' S'™''- '‘">7 ’"ondly, that the 

article 248 read wi,1.hr9rjLi,T'l”i"*'',“‘‘',i'' “'f' ‘d'' 

P .9 oer.a,nr.r,ieleafl.ere„rr„ amendment by law" - 

power to^amend"the »dd that all this argument that 

248 read 

circumstance anrf iLt.. o -j . based on one accidental 

amendment of the Con oircmnstancc is that the procedure for 

-ilated to he -^ticle 368 Is more or less assi- 

procedure for making ordimrep |a„, „„dor the Comtitutlon. 
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(84) ^Vc thus see that in one respect at any rate article 368 even 
on Its present terms differs from the power of the President in connection 
with ordinary legislation under the Constitution and that is if the 
President tvithholds his assent the Bill for amendment of the Constitution 
immediately falls. We cannot accept that the procedure provided 
under the proviso to article 111 can apply in such a case, for this 
much cannot be disputed that so lar as the procedure for amendment of 
the Constitution is concerned we must look to article 368 only and nothing 
else. In any case the mere fact that the procedure in ariicle 368 is %’cry 
much assimilated to the procedure for pacing ordinary legislation is no 
reason for holding that what emerges after the procedure under article 
368 is followed is ordinary law and no more. We repeat that we must 
look at the quality and nature of what is done under article 368, and 
that is, the amendment of the Constitution. If wc look at that we 
must hold that what emerges is not ordinary law passed under the 
Constitution but something which has the effect of amending the funda* 
mental law Itself which could not be done by ordinary legislative process 
under the Constitution unless there is express provision to that effect. 
We have already referred to such express provisions In various articles, 
but article 368 cannot be treated as such an article, for it deals ‘specifi- 
cally with the amendment of the Constitution as a whole. 

(85) It is also remarkable to note in this connection tliat the w*ord 
“law” tvhich has been used in so many articles of the Constitution has 
been avoided apparently with great care in article 368. We again refer 
to the concluding words of the main part of article 368 which sap that 
the “Constitution shall stand amended in accordance wilIi the terms of 
the Bill”. Notv it is tvcll-known that in the case of ordinary legislation 
as soon as the Bill is passed by both Houses and has received the assent 
of the President it becomes an Act. But artiide 368 provides that as soon as 
the Bill for amendment of the Constitution has been passed in accor- 
dance with the procedure provided therein the Constitution shall stand 
amended in accordance with the terms of the Bill. These words in our 
opinion have signidcance of their own. It is also remarkable that 
these words clearly show the difTcrcncc between the qualit}’ of what 
emerges after the procedure under article 368 is followxd and what 
happens when orff nary law-making procedure 'is lollowed. 'Onder article 
1 11, in the case of ordinary law-making when a Bill is passed by the twx> 
Houses of Parliament it is presented to the President and the President 
shall declare cither that he assents to the Bill or that he svilhholds assent 
therefrom. But it is remarkable that article 1 11 docs not provide tlial 
when the Bill has been assented to by the President it becomes an Act. 
The reason for this is that the Bill assented to by the President though it 
may become law is still not dedared article 111 to be a law, for such 
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passing laws which must be in conformity with the Constitution and 
cannot go against any provision thereof, unless there is express provision 
to that circct to which we have already referred. If we thus refer to the 
nature and quality of what is done under article 308, we immediately see 
that what emerges after the procedure in article 308 is gone through is 
not ordinary law svhich emerges after the legislative procedure contained 
in the Constitution is gone through. Tlius article 308 provides for the 
coming into existence of svhal may be rallesl the fiindamentnl l.aw in the 
form of an amendment of the Constitution and therefore uliat emerges 
after the procedure under article 308 is gone through is not ordinary 
legislation but an amendment of the Constitution which hccomrs a part 
of the fundamental law itself, by virtue of the words contained in article 
368 to the effect that the Consliiution shall stand amended in accordance 
with the terms of the Bill. 


(83) It is urgetl in this connection on liehalf of tlie Union of India 
that even though the assent of tlie President is required iimicr article 363, 
the President must assent thereto and cannot s^ithhold his assent as is 
possible in the case of ordinary law in view of article 1 1 1 of tlie Constitu- 
tion, for the words "that he withholds assent therefrom" found In article 
111 are not to be found in article 368. It is however difllcult to accept 
the argument on behalf of the Union tint the President cannot 
Withhold his assent when a Dill for amendment nf the Consiittitlon is 
presented to liim. Article 368 provides that n bill for the amendment of 
the Constitution sliall be presented to the President for his assent. It 

further provides that upon such assent by the President, the Constitution 
i a Stan amended. That in our opinion postulates that if assent is 
not given, the Constitution cannot be amended. Whether .a President 
will ever withhold his assent in our form of Government is a different 
matter altogether, but as we read article 360 we cannot hold that the 
msiclcnt 13 bound to assent and cannot withhold his assent when a bill 
or amendment of the Constitution is presented to him. \Vearcorthe 
opinion that the President can refuse to give his assent when a Bill for 

amendment of the Constitution is presented to him, the result being that 
furtbp* f ^ cf alls, for there is no spccinc provision for anything 

We r^l \ J”- 

ofLhX T fi different language lucd in clause 5 

a DroDni 1 r° ' which says that "a Bill containing 
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article have [ being satisfied that the provisions of this 
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President Jr, article 368 had been that the 
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conferred on Parliament and whether there are any limitations on it — 
express or implied — ^^vill be considered by us presently. But we have no 
doubt without entering into the question of sovereignty and of whether 
article 368 confers the same sovereign power on Parliament the Con- 
stituent Assembly had when framing the Constitution, that article 368 
does confer power on Parliament subject to the procedure provided 
therein for amendment of any provision of the Constitution. 

(87) This brings us to the scope and extent of the power conferred 
for amendments under article 368. It is urged that article 368 only gives 
power to amend the Constitution. Recourse is had on behalf of the peti- 
tioners to the dictionary meaning of the word “amendment’'. It is said that 
amendment implies and means improvement in detail and cannot take in 
any change in the basic features of the constitution. Reference in this con- 
nection may be made to the following meaning of the word “amend” in 
the Oxford English Dictionary namely, “to make professed improvements 
in a measure before Parliament ; formally, to alter in detail, though 
practically it may be to alter its principle, so as to thwart it”. This 
meaning at any rate does vnot support the case of the petitioners t!ut 
amendment merely means such change as results in improvement in 
detail. It shows that in law, though amendment may professedly be 
intended to make improvements and to alter only in detail, In reality, 
it may make a radical change In the provision which b amended. In 
any case, as was pointed out in Sajjan Singh's case, 1965-1 SCR933» 
(AIR 1965 SG 845) the word “amend” or “amendment” is well 
understood in law and will certainly include any change whether by way 
of addition or alteration or deletion of any provision in the Constitution. 
There is no reason to suppose that svhen the word “amendment” of the 
Constitution was being used in article 368, the intention was to give any 
meaning less than svhal we have staled above. To say that "amend- 
ment” in lasv only means a change which results in improvement would 
make amendments impassible, for what is improvement of an existing 
law is a matter of opinion and what, for example, the legislature may 
consider an improvement may not be so considered by others. It is, there- 
fore, in our opinion impossible to introduce in the concept of amendment 
as used in article 368 any idea of improvement as to details of the Con- 
stitution. The word "amendment” used in article 368 must, therefore, 
be given its full meaning as used In law and that means that by amend- 
ment an cxbting constitution or law can be changed and thb change 
can take the form either of addition to the existing provisions, or alteration 
of existing provbions and their substitution by others or deletion ofeertain 
provisions altogether. In this connection reference has been made to 
contrast certain other provisions of the Constitution, where, for example, 
the word "amend" has been followed by such words as "by way of 
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law is open to challenge in courts on various grounds, namely, on the 
ground that it violates any fundamental rights, or on the ground that 
Parliament was not competent to pass it or on the ground that it is in 
breach of any provision of the Constitution- On the other hand we find 
that when a Bill for the amendment of the Constitution is passed by 
requisite majority and assented to by the President, the Constitution 
itself declares that the Constitution shall stand amended in accordance 
with the terms of the Bill. Thereafter what Courts can see is whether 
the procedure provided in article 368 lias been followed for if that is not 
done, the Constitution cannot stand amended in accordance with the 
terms of the Bill. But if the procedure has been follovrcd, the Consti- 
tution stands amended, and there is no question of testing the amendment 
of the Constitution thereafter on the anvil of fundamental rights or in 


any other way as in the case of ordinary legislation. In view of all this 
we have no doubt that even though by accident the procedure provided 
in the Constitution for amendment thereof is very akin to thc-preccdure 
or passing ordinary legislation, the power contained in article 360 is still 
not ordinary legislative power but constituent poiser for the specific purpose 
of the amendment of the Constitution; and it is the quality of that power 
«a u nature ofwhat emerges after the procedure In article 

368 has been follosved and what thus emerges is not ordinary legislation 
^ fof sample, under article 

3(2) ofthe Constitution or under any other provision of the Constitu- 
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any Implied limitations on the power of amendment contamed m art ole 
V of the U.S. Constitution. There are ttvo hnes of thought m this 
matter in the United States. Some jurists take the view that there 

certain implied limitations of the power to amen containe . 

of the U.S. Constitution. These arc said to be with tespcet to cer ‘ ' 

features, like the republican character of Government, 
strneture,ete. On the other hand, it appear, that the P"™ " 

view amongst jurists in the United States is that there 
limitations on the scope of the amending power ^ H = 'J P' 

Constitution. Willis on Th, V • itlt tie 

dairrim (1936 Edition; say, that probably 

amending power embraces everything; in other words ‘Ittre ate no leg 1 
limitations whatever on the power of amen “'”'j jven with 

provided in article V (see discussion on pp. 122 to ‘2/) 

Lpec. to these express limitations. Monro in the ^ 

S,L (Fifth Edition) a. p. 77 says that even these "P''“ “rmbn 
be reived and one of the ways of doing so is “to *7“^“°.. 

by a preliminary amendment and thus clear t e 77 . sunreme Court of 
Besides, as a matter of fact there is no <‘f * f^ir.he p„w°r 

the United States '.7'' yl'fThe'^U.S. Constitution and all 

of amendment contained in article V . u-v,. been upheld by the 

amendments ,0 far made ■fp^'tha ' a'vet^nS™ .0 for 
Supreme Court there in the few cases 
testing the validity of the amendment$. 

rer.aii^Li:^S-S:^r=a£S5i 

reason for coming to this " I' 'mended under 

certain basic features of the Const, tut, on .0 any 

article 368, it ivill lead to the J* ^t"’^challcngc before courts on 

article of the Constitution would , r thr basic feature. Parlia- 

the ground that it amounts ° -mendmrnts it can make in 

ment would thus never be able to know w j^,.. catalogue of basic 

the Constitution and what it “ ' it would be impossible to make 

features of the Constitution is avai » -rtaintv that it svould be 

any amendment under widi ^y 

upheld by Courts, if ‘'7, ‘de 368, it would only he the 

power of amendment contained , .j. .^hat arc basic features of 

couro which would have ** j^^thcr a particular amendment 

the Constitution and then to declare a narticular basic feature or 

is valid or not on the ground that it amc made in the Constitution 

not. The result would be that every amendment made 
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„or<!, Appear in ar.icl=36Sdoes..ol.n our m.nd makr “"V 

for tl.r .nranln,. of .ho uord •■au.rndmou." .u aw .. rloarlv “ 
ahorohyusand .1.0 prt.oncc or absouco of CAplana.or) uordrofU.o 
nature indicated above do not in our opinion make any difTcrencc. 

(C3) The question whether the power of amendrnent given by 
articie 3G8 also includes the power to .ibrogate the Constitution complete y 
and to replace it by an entirely nesv Constitution, does not really 

arise in the present case, for the Seventeenth Amendment has not done 

any such thing and heed not be considered. It is enough to say Hut > 
may be open to doubt whether the power of amendment containecl m 
article 368 goes to the extent of completely abrogating the present con- 
stitution and substituting it by an entirely new one. But short of Hut, 
we arc of opinion that the power to amend includes the power to add any 
provision to the Constitution, to alter any provision and substitute any 
other provision in its place and to delete any provision. Tlic Seventeenth 
Amendment is merely in exerebe of llie power of amendment as indicated 
above and cannot be struck down on the ground ilut it goM bejont 
the power conferred on Parliament to amend the Constitution b) 
article 3C8. 

(00) The next question Hut arises is whether there is any limiwtion 
on the power of amendment as explained by us above. Limitations maybe 
of two kinds, namely, express or implied. ^ far as express limitations arc 
concerned, there are none such in article 360. When it speaks of the 
“amendment of this Constitution” ic obviously and clearly refers to 
amendment of any provision thereof, including the provisions contained 
in Part III relating to fundamental rights. Whether article 13(2) ban 
express limitation on the power of amendment will be considered by us 
later, but so far as article 3G8 b concerned, there are no limitations 
whatsoever in the matter of substance on the amending power and any 
provision of the Constitution, be it in part 111 and any other part, can 
be amended under article 368. 


(90) The next question is whether there arc any implied limita- 
tions on the power of amendment contained in article 360, and this brings 
us to the argument that there are certain basic features of the Constitution 
which cannot be amended at all and there is an implied limitation on the 
power of amendment contained in article 368 so far as these basic features 
arc concerned. \Yc may in this connection refer to the view prevailing 
amongst jurists in the United States of America as to whether there arc 
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(93) In Administralor‘Getiercl of Bengal v. Prem Lai Mulliek**, the 
Priv}’ Council held that “proceedings of the legislature cannot be refer- 
red to as legitimate aids to the construction of the Act in which the>’ 
result." 

(94) In Baxter v. Commiritoiirr of Taxation,’^ it was said that refer- 
ence to historical facts can be made in order to interpret a statute. 
There was, however, no reference to the debates in order to arrive at 
the meaning of a particular provision of the Constitution there in dispute. 

(95) In A. K. Gopalan v. The Stale of Madrasi 1950 SCR 88= (AIR 
SC 27) (see supra) Kama C. J. referring lo the debates and reports of the 
Drafting Committee of the Constituent Assembly in respect of the words 
of article 21 observed at p. 1 10 that they might not be read to control the 
meaning of the article. In that case all that v.-as accepted was that “due 
processor law” which was atermiiscd in the U.S. Constitution, was not 
accepted for the purposes of article 21 svhich used the words “the pro- 
cedure established by law." Patanjali Sastri J. (at p. 202) also refused to 
look at the debates and particularly the speeches made in order to deter- 
mine the meaning of article 21. FazI AH J. (at p. 158) was of opinion that 
the proceedings and discussions in the Constituent Assembly were not 
relevant for the purposes of construing the expressions used in article 21. 

(96) Asiiain Aulomobile Transport (Rajasthan) Lid. v. The State of 
Rsjastkan, 1963-1 SCR 491: (AIR 1962 SC 1406), thU Court looked 
mto the historical background but refused to look Into the debates in 
order to determine the meaning of the provisions of the Comtitution in 
dispute in that case. 

(97) We are, therefore, of opinion that it is not possible to read the 
speeches made in the Constituent Assembly in order to interpret article 368 
or to define its extent and scope and to determine what it takes in and what 
it does not. As to the historical facts, namely, what was accepted or what 
)'as avoided in the Constituent Assembly in connection with article 368, 

«t is enough to say that we have not been able to find any help from tlic 
material relating to this. There were proposals for restricting the power 
of amendment under article 368 and making fundamental rights immune 
therefrom and there were counter proposals before the Constituent 
Assembly for making the power of amendment all embracing. Tlie^’ svere 
all either dropped or negatived and in the circumstances are of no help in 
determining the interpretation of article 368 which must be interpreted 
on the words thereof as they Gnally found place in the Constitution, and 
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would provide a harvest of legal wTangles so much so that Parliament 
may never know what provisions can be amended and what cannot. The 
power to amend being a constituent powrer cannot in our opinion for 
these reasons beheld subject to any implied limitations thereon on the 
ground that certain basic features of the Constitution cannot be amended. 
\Ve fail to see why if there was any intention to make any part of the 
Constitution unamendablc, the Constituent Assembly failed to indicate 
it expressly in article 368. If, for example, the Constitution-makers inten- 
ded certain provisions in the Constitution, and Part III in particular, to 
be not amendable, we can see no reason svhy it was not so stated in 
article 368. On the clear words of article 368 which provides for amend- 
ment of the Constitution which means any provision thereof, we cannot 
infer any implied limitations on the power of amendment of any provi- 
sion of the Constitution, be it basic or otherwise. Our conclusion is that 
constituent power, like that contained In article 360, can only be subject 
to express limitations and not to any implied limitations so far as sub- 
stance of the amendments are concerned and in the absence of anything 
in article 368 making any provision of the Constitution unamendablc, it 
must be held that the power to amend in article 360 reaches every provi- 
sion of the Constitution and can be used to amend any provision thereof, 
provided the procedure indicated in article 368 is followed. 


(92) Copious references were made during the course of argu- 
ments to debates in Parliament and It is urged that it is open to this 
Court to look into the debates in order to interpret article 368 to find 
out the intention of the Constitution makers. \Vc are of opinion that we 
cannot and should not look into the debates that took place in the 
Constituent Assembly to determine the interpretation of article 368 and 
the scope and extent of the provision contained therein. It may be con- 
ceded that historical background and perhaps what tvas accepted or 
what was rejected by the Constituent Assembly while the Constitution 
was being framed, may be taken into account in finding out the scope 

no doubt that what was spoken in 

the debates m the Constituent Assembly cannot and should not be looked 
into jn order to interpet article 368. Caries on StatuU Low {Sixth Edition, 
at p. ) says that it is not permissible in discussing the meaning of an 
obscure enactment to refer to 'Parliamentary history' of a statute, in the 
sense of the debates xvhich took place in Parliament when the Statute ivas 
under Consideration”, and supports hb view with reference to a large num- 
n i ,? r".® of ^Ia*Vk-ell on InUrptelation ofSiaUiUs, 

it £ 0 ?°”’ on 5tel«/or^Conjfrurn-fln (1940 Edition. 

t- • "“y to debates to ascertain 

ramp t'^^K Hstorical background in which the legislation 

came to be passed, can be taken into consideration. 
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(93) In Adminulralor’Ceneral of Bengal v. Prem Lai Mulliek}*, the 
Privy Council held that “proceedings of the legislature cannot be refer- 
red to as legitimate aids to the construction of the Act in which they 
result.” 

(94) In Baxter v. Commissioner of Taxation,*^ it was said that refer- 
ence to historical facts can be made in order to interpret a statute. 
Tlicrc was, however, no reference to the debates in order to arrive at 
the meaning of a particular provision of the Constitution there in dispute. 

(95) In A. K. Gopalan v. The State of Madras', 1950 SCR 88= (AIR 
SC 27) (see supra) Kania C, f, referring to the debates and reports of the 
Drafting Committee of the Constituent Assembly in respect of the words 
of article 21 observed at p. 110 that they might not be read to control the 
meaning of the article. In that case all that was accepted was that “due 
process of law” which was a term used in the U.S. Constitution, svas not 
accepted for the purposes of article 21 which used the words “the pro- 
cedure established by law.” Patanjali SastriJ. (at p. 202) also refused to 
look at the Rebates and particularly the speeches made in order to deter- 
mine the meaning of article 21. Fazl AliJ. (at p. 158) was of opinion that 
the proceedings and discussions in the Constituent Assembly were not 
reles'ant for the purposes of constnimg the expressions used In article 2t. 

(96) Again in Automobile Transport (Rajasthan) Ltd. v‘. The State of 
Rsjasikan, 1963-1 SCR 491: (AIR 1962 SC H06), this Court looked 
into the historical background but refused to look into the debates in 
Order to determine the meaning of the provbions of the Constitution in 
dispute in that case. 

(97) We are, therefore, of opinion that it is not possible to read the 
speeches made in the Constituent Assembly in order to interpret article 368 
or to deGneits extent and scope and lodetermine what it takes in and what 
it doa not. As to the historical facts, namely, what was accepted or wliat 
was avoided in the Constituent Assembly in connection with article 368, 
it is enough to say that we have not been able to find any help from the 
materia! relating to this. There were proposals for restricting the posver 
of amendment under article 368 and making fundamental rights immune 
therefrom and there were counter proposals before the Constituent 
Aiiembly for making the power of amendment all embracing. Tliey sverc 
•til either dropped or negatived and in the circumstances arc of no help in 
determining the interpretation of article 368 which must be interpreted 
on the words thereof as they finally found place in the Constitution, and 

22. (11J9S) 22 Ind App t07 (TCJ. 

2J. (IM7J 4 CoBj.tV Ul 1037. 
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on those words we have no doubt that the>e arc no implied limitations of 
any kind on the power of amendment given therein. 

(98) An argument is also raised tiiat limitations on the power to 
amend the Constitution can be found in the Preamble to the Constitution. 
As to that we may refer only to In k: Derubari Union oj Exchange of 
Enclaves, with respect to the value of the Preamble to the Constitution 
and its Importance therein. It was observed in that case unanimously by 
a Bench of nine Judges that “although it may be correct to describe the 
Preamble as a key to the mind of the Constitution-makers, it forms no 
part of the Constitution and cannot be regarded as the source of any sub- 
stantive power which the body of the Constitution alone can confer on 
the Government, expressly or by implication. This is equally true to 
prohibitions and limitations*’. The Court there was considering whether 
the Preamble could in any way limit the power of Parli.amcnt to cede any 
part of the national territory and held tliat it was not correct to say that 
the Preamble could in any way limit the power of Parliament to cede 
parts of the national territory.” On a parity of reasoning sve are of 
opinion that the Preamble cannot prohibit or control in any way or 
impose any implied prohibitions or limitations on the power to amend 
the Constitution contained in article SCO. 


(99) This brings us to the question whether the word “law” 
in article 13(2) includes an amendment of the Constitution, and, there- 
fore, there is an express provision in article 13(2) which at least limits the 
powerof amendment under article 368 to this extent that by such amend- 
ment fundamental rights guaranteed by Part 111 cannot be taken away or 
abridged. We have already pointed out that in Shankari Prasad's Wf, 
1952 SCR 89; (AIR 1951 SC 458), as well as Sajjan Singh's case, 1965-1 
SCR 933 = (AIR 1965 SC 815), it has already been held, in one case unani- 
mously and In the other by majority, that the word “law” in article 13(2} 
does not include an amendment of the Constitution, and it is the correct- 
ness of this view which is being impugned before this Bench. Article 13 is 
in three parts. The first part lays down that all laws in force in the terri- 
tory of India immediately before the commencement of this Constitution, 
insofar as they arc inconsistent with the provisions of this part, sh.ill to 
the extent of such inconsistency bcvoid”. Further all previous constitu- 
tional provisions were repealed by arUcle 395 which provided that “the 
ndian Independence Act, 1947. and the Government of India Act, 1935, 
ogether with all enactments amending or supplementing the latter Act, 
but not including the Abolition of Privy Council Jurisdiction Act, 1949, 
arc ere y repealed". Thus it is clear that the word “law” in article 


24. (I960) 3 SCR 250 (AIR 1960 SC645.) 



APPENDIX VIII 


m 


13(1) does not include any law in the nature of a constitutional provi* 
slon for no such law remained after the repeal in article 395. 

( 1 00) Then comes the second part of article 13, which saj-s that “the 
State shall not make any law which takes or abridges the rights conferred 
by this Part and any law made in contravention of this clause shall, to 
the extent of the contravention, be void’*. The third part defines the 
word “law” for the purpose of article 13; the definition is inclusive and 
not exhaustive. It is because of the definition in clause (3) of article 13 
being inclusive that it is urged that the srord “lasv** in article 13(2) 
includes an amendment of the Constitution also. Now we see no reason 
why if the word “law” in article 13(1) relating to past laws docs not 
include any constitutional provision the word “law” in clause (2) would 
take in an amendment of the Constitution, for it would be reasonable to 
read the word “law” in the same sense in the first two clauses of article 13. 
But apart from this consideration, we arc of opinion that the word “law*’ 
in article 13(2) could never have been intended to take in an amend* 
mentofthe Constitution. What article 13(2) means is that a law made 
under the constitutional provisions would be tested on the amil of Part 
III and if it takes away or abridge the rights conferred by Part III it 
would be void to the extent of the contravention. There are many 
articles in the Constitution which provide directly for making law in 
addition to articles 245, 246 and 248 etc., and the three Lists and article 
13(2) prohibits the State from making any law under these provisions. 
We see no difiiculty in the circumstances in holding that article 13(2) 
when it talks of the State making any law, refers to the law made under 
the provisions contained in Chapter I of Part XI of the Constitution begin* 
ning with article 245 and also other provisions already referred to earlier. 
Article 246 provides that Parliament may make lasvs for the svhole or 
any part of the territory of India and the legislature of a Stale may make 
laws for the whole or any part of the State. iVticles 246(1) gives exclush-e 
power to Parliament to make laws with respect to subjects enumerated In 
List I. Articles 246(3) gives exclusive power to State Legislatures to make 
laws with respect to List II. Article 248(1) gives exclusive power » 
Parliament to make laws with respect to any matter not enumerated in 
the Concurrent List or the State last. We are referring to thae provisions 
merely to show that the various provisions in Chapter I of Part XI provide 
for making lavv-s, and tlicsc laws are all Jaws which are made under the 
legislative power conferred on Parliament or on State Legislatures under 
the Constitution. Therefore when in article 13(2) it is said that the State 
shall not make any law (State there including Parliament and legislature 
of each State), its meaning could only take in lasvs made by Parlia* 
ment and Sutc Legislatures under the powers corJerred under 
Chapter 1 of Part XI and also other provisions already referred 
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to earlier. We have already held that the power to amend the 
Constitution is to be found in article 368 along with the procedure and 
that such power is not to be found in article 248 read with item 97 of 
List I. Therefore an amendment of the Constitution is not an ordinary law 
made under the powers conferred under Chapter I of the Part XI of the 
Constitution and cannot be subject to article 13(2) where the word “law’ 
must be read as meaning law made under the ordinary legislative power. 
We have already referred to a large number of articles where Parliament 
is given the power to make law with respect to those articles. So far as this 
power of Parliament is concerned it is ordinary legislative power and it 
will certainly he subject to article 13(2). But there can in our opinion 
be no doubt that when article 13(2) prohibits the State from making any 
law which takes away or abridges rights conferred by Part III, it is only 
referring to ordinary legislative power conferred on Parliament and 
legislatures of States and cannot have any reference to the constituent 
power for amendment of the Constitution contained in article 368. 


(101) We have already pointed out that there are no implied 
limitations on the power to amend under article 368 and it is open to 
Parliament under that article to amend any part of the Constitution, 
including Part III. It is worth remembering that a whole Part XX is 
devoted by the Constitutiommakers to the subject of amendment of the 
Constitution. Ifitwasthetc Intention that Part III of the Constitution 
will not be liable to amendment by way of abridgement or abrogation 
under the amending power contain^ in article 368 we sec no reason why 


an express provision to that effect was not made in article 368. We cannot 
see what prevented the Constituent Assembly from making that clear by 
an express provision in article 368. It is, however, said that it svas not 
necessary *^y in article 368, because the provision was already made 
in artic e 3(2). We are unable to accept this contention, for we have 
no doubt that article 13(2), when it refers to making of laws isonly 
re erring to t e or inary legislative pow'er and not to the constituent 
power which remit, in amendment of the Constitution. In any ca.e it 
.eeinj to us somewhat eoatradioiory that in article 36B power should have 
Wt of the Constitution without any 

to,,,,,„„bn„„d,rect y that power is limited by using words of doubt- 

rnZores'," ' T’- ’• “"““tl-blo that in article 13(2) there 

3G8 Zld r" ° 'Z of the Constitution, undir article 

IZ wa ZS'pIrrxxi '.Z”’ “““ "■“* ” 

nocxnrewT^r.^!- • even in article 13(2) 

U lefUn a s Z T in both places the matter 

the word “law” remarkable that in article 368 

ConSion Lo • ® so many articles of the 

onspicuously avoided, and it is specifically provided that 
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after the procedure has been gone through the Constitution shall stand 
amended in accordance with the terms of the Bill. This language of 
article 368 is very significant and clearly makes a distinction between a 
constitutional amendment and an ordinary law passed as an Amending 
Act. The validity of a law has to be determined at the time when the 
Bill actually matures into an Act and not at the stage while it is still a 
Bill. The Provision in article 368 has the effect that when a Bill amend* 
ing the Constitution receives the assent of the President, the Constitution 
stands amended in accordance with the terms of the Bill. The Constitution 
thus stands amended in terms of the Bill if the Bill has been introduced, 
passed and assented to by the President in accordance with the procedure 
laid down in article 368, and not as a result of the Bill becoming an 
Amendment Act Introducing amendment in the Constitution. The 
provision that the Constitution shall stand amended in terms of the Bill 
was thus clearly intended to indicate that the amendment of the 
Constitution is not dependent on the Bill being treated as a law or an Act 
duly passed by the Parliament. Thus it is clear that by indication that 
the Constitution is to stand amended in accordance with the terms of the 
Bill, article 368 clearly envisages that the power of amendment of the 
Constitution stands on an entirely different footing from the ordinary law 
made by Parliament in exercise of its legislative power. 

(102) If we keep in mind this difference between a constitutional 
amendment or constitutional law and an ordinary amending Act or law, 
it should not be difficult to hold that svhen article 13(2) speaks of the 
State making a la^v, it is referring to ordinary la^v made under the powers 
conferred by article 245. etc., read with various Lists and various provisions 
of the Constitution svherc express provision to that effect has been made 
and is not referring to the amendment of the Constitution which is 
made under the constituent power. Once it is held that the power to 
amend is found in article 368 and is not to be found in article 248 read 
with Items 97 of List I, it must follow that the power to amend the 
Constitution under article 368 is a different power (namely, constituent 
power) and svhen article 13(2) speaks of making law, it can only refer to 
making ordinary law, particularly svhen wc compare the words of article 
13(2) (namely, the Sutc shall not make any law) and the words of 
articles 245, 248 and 250 which all speak of Parliament making law. 


State legislatures making lasv and so on. 

(103) Lastly, as the power to amend is in article 368 and on t^hc 
words, as they stand in that article, that posver is unfettered and mclud« 
the power to amend Part III, it is strange *1“* 

limited by putting an interpretation on the world aw in a ic e , 
which would include constitutional law also. There is not ing o sugges 
this even in the inclusive definiUon of the words “law and Jaws in 
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force” in article 13(3). Besides li is conceded on behalf of the Petitioners 
that article 368 gives power to amend Part III, but that power is not 
only to amend one way, namely towards enlargment of the rights con- 
tained therein, and not the other way namely, for abridging or taking 
away the rights contained therein. We must say that it would require a 
very clear provision in the Constitution to read the power to amend the 
Constitution relating to Part III in this manner. We cannot find that 


clear provision in article 13(2). Wc repeat that when the Constituent 
Assembly was taking the trouble of providing a whole Part for amend- 
ment of the Constitution and when the words in article 368 clearly give 
the power to amend the Constitution and are subject to no implied limi- 
tations and contain no express limitations, it is strange indeed that it 
should have omitted to provide in that very article that Part III is not 
liable to amendment thereunder. In any case if the power of amendment 
conferred by the words of article 368 is unfettered, we must avoid any 
inconsistency between that power and the provision contained in article 
13(2). Weavold that in keeping with the unfettered power In article 368 
by reading the word "law” in article 13(2) as meaning law passed under 
ordinary legislative power and thus not including as amendment of the 
Constitution therein. The words in article 13(2) are in our opinion not 
specific and clear enough to lake in the power of amendment under 
article 368 and must be confined only to the power of ordinary law 
making contained in articles 245, etc., and ether provisions of the 
Constitution read with various Lists. We have, therefore, no hesitation in 
agreeing with the view taken in Skankari Prasad’s case, 1932 SCR 89: 
(AIR 1951 SC 458) which was upheld by the majority in Sajian Sindh's 
case, 1965-1 SCR 933: (AIR 1905 SC 845). 


• argument is that action under the proviso to 

® ** the Scvcntceiilh Amendment affects the power 

ol tile High Com contained in ntticlc220. Ii ij said that by including 
various Acts m Ninth Schedule and making them immune from challenge 
inPartlll. the power of the High Court 

under atttcle 226 ts affected in a. mnehas the High Court cannot strike 
down any of the Acts induded in the Ninth Schedule on the ground that 
he TT”'". “"fitted by Part III. So it is said 
Sev a change m article 226 and it was necessary that the 

s ites Amendmeu. should have been ratified by more than half the 
CM 1K2 I™ ’™“" “fStmtal wasraised in Stainri Prm.d>. 

is required ,md T Now ratification 

u vSnlnr^ "»'"<fme„, seeks to make any change 

provisions mentioned therein and one such provision is article 
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226. The question therefore is whether the Seventeenth Amendment 
mates any change in article 226 and whether this change has to be a 
direct change in the words of article 226 or svhether merely because 
there may be some clTect by the Seventeenth Amendment on the content 
of the power in article 226 it will amount to change in article 226. ^Vc 
arc of opinion that when the proviso lays down that there must be 
ratification when there is any change in the entrenched provisions, 
including article 226, it means that there must be actual change in the 


terms of the provision concerned. Ifthereisno actual change directly in 
the entrenched provision, no ratification is required, even if any amend- 
ment of any other provision of the Constitution may have some effect 
indirectly on the entrenched provisions mentioned in the proviso. But it is 
urged that there may be such a change in some other provision as would 
seriously affect an entrenched provision, and in such a case ratification 
should be necessary. This argument was also dealt with in the majority 
judgment in Sajjen Singh^s case. 1965-1 SCR 933: (AIR 1965 SC 845) 
where the doctrine of pith and substance was applied and jt was held, 
that where the amendment in any other article so affects tbe^ entrench^ 
article as to amount to an amendment therein, then ratification may be 
necessary, even though the entrenched article may not be directly 
touched. Perhaps the use of the doctrine of pith and substance in such 
a case is not quite apt. But what was meant in Sajjan Singhs »se, 
1965-1 SCR 933: (AIR 1965 SC 845) was that if there is such an 
amendment of an unentrenched article that it will directly affect an 
entrenched article and necessitate a change therein, then recourse must 
be had to ratificaUon under the proviso. We may illustmte this by two 
examples. Article 226 lays dotvn inter alia that the High Court s^all have 
power to issue writs for the enforcement of any of the rights conferred by 
Part in and for any other purpose. Now assume that Part III is com- 
pletely deleted by amendment of the Constitution. If that takes place, 
it will necessitate an amendment of article 226 also and deletion there- 
from of the words, “for the enforcement of any of the rights conferred 
by Part III.” ^Ve have no doubt that if such a contingency ever happens 
and Part III is completely deleted, _ Parliament 

also and that will necessitate ratification under t c proviso. _._essar\' 
Parliament merely deletes Part III and make the ncc ^ 

consequential amendment in in 

of Part III necessitates change m article . 

such a case ratification is necessary even though Pan 
have in fact provided for amendment of article 22 . 

(103) Take 

provides for the election of the President. So ,hat there shall 

for the manner of election. Arlicle 52 wh.eh lay, do»n .hat there , halt 
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be a President is on the other hand not an entrenched article. It is 
said that article 52 may be altered and something else may be substituted 
in its place and that would not require ratification in terms as article 
52 is not among the entrenched articles. But we arc of opinion that if 
Parliament amends article 52, it is bound to make consequential 
amendments in article 54 and 53 which deal with the election of the 
President and the manner thereof and if it is so the entire amendment 
must be submitted for ratification. But suppose Parliament merely 
amends article 52 and makes no change in articles 54 and 55 (a 
supposition which is impossible to visualise). In that case it would in 
our opinion be right to hold article 52 could not be altered by abolition 
of the office of the President without necessitating a change in articles 54 
and 55 and in such a case if article 52 alone is altered by Parliament, to 
abolish the office of President, it will require ratification. 

(106) These two examples will show where alteration or deletion 
of an uncntrcnchcd article would necessitate amendment of an entrenched 
article, and in such a case if Parliament takes the incredible course of 
amending only the unentrcnched article and not amending the entrenched 
article, Couits can say that ratification is necessary even for amending the 
unratrenched article, for it directly necessitates a change in an entrenched 
article. But short of that we are of opiaion that merely because there 
is some effect Indirectly on an entrenched article by amendment of an 
unentrenched article it is not necessary that there should be ratification 
in such circumstances also. 


(107) Besides, let us consider what would happen if the argument 
on behalf of the petitioners is accepted that ratification in necessary 
whenever there is even indirect effect on an entrenched article by 
amending an unentrcnched article. Take the case of article 226 itself, 
t gives power to the High Court not only to issue svrits for the enforce- 
ment of fundamental rights but to issue them for any other purpose, 
r V issued by High Courts for enforcing other rights con- 

under other provisions of the Constitution, 
Sf 301 and 3 11. On this argument if any charge is made in article 

301and 311 there is bound to be an effect on article 226 and, therefore, 
ratification would be necessary, even though both articles 301 and 311 
f ° _ in the proviso. Furthw, take an ordinary law which 

Article 99 fi and those rights arc taken aivay. 

SS mi r »he amendment of those 

the rS 226 while after the amendment 

Thereforl disappeared there can be no enforcement thereof, 

there would h even if there is atnendment of ordinary law 

"‘'‘^'226 and itmust. therefore, beamended 
en when ordinary law is changed and the entire procedure 



APPENDIX Vm 


617 


under article 368 must be gone through including ratidcation under 
the proviso. It is, however, said that when ordinary law is amended, 
rights disappear and, therefore, there is no question of enforcement, 
thereof ; if that is correct with respect to ordinary law, it is in our opinion 
eqxially correct with respect to the amendment of an unentrenched pro- 
vision of the Constitution. The answer given in Shankari Prasad’s case, 
1952 SCR 89: (AIR 1951 SC 458) to this argument was that article 
226 remained just the same as it was before, and only a certain class of 
cases had been excluded from the purview of Part III and the courts could 
no longer interfere, not because their powers were curtailed in any manner 
or to any extent, but because there would be no occasion thereafter for 
the exercise of their power in such case. We respectfully agree with 
these obserN’ations and are of opinion that merely became there is some 
indirect effect on article 226 it was not necessary that the Seventeenth 
Amendment should have been ratified by more than one half of the 
States. It is only in the extreme case, the example of which we have 
given above, that an amendment of an unentrcnched article without 
amendment of entrenched article might be bad for lont of ratification 
and this is what was intended by the majority judgment in SaJJa/t Shah's 
case, 1963-1 SCR 933 : (AIR 1965 SC 845) when it applied the 
doctrine of pith and substance in these circumstance. The argument 
that ratification is necessary as article 226 is indirectly affected, has, 
therefore, no force and must be rejected. This is equally true with 
repect to the power of this Court under article 132 and 136. 

(108) Then it is urged that article 245 is enlarged by the Seven- 
teenth Amendment in as much as State Legislature and Parliament were 
freed from the control of Part III in the matter of certain laivT affecting, 
for example, r^'otwari lands, and, therefore, as article 245 is an entrenched 
article there should have been ratification under the proviso. Thb 
argument in our opinion is of the same type as the argument with respect 
to the effect on article 226 and our answer is the same, namely, that there 
is no direct effect on article 245 by the amendment and the indirect 
effect, if any, docs not require that there should has’c been ratification in 
the present case. 

(109) It is then urged that ratification is necessary as article 31-B 
deals with State Legislation and in any case Parliament cannot make any 
law with respect to Acts svhich were put in the Ninth Schedule and, 
therefore. Parliament could not amend the Constitution in the manner in 
which it was done by making additions in the Ninth Schedule, both for 
'vantofratificationandforwantof legislative competence. The answer 
to this argument was given in Skartkart Prasad's case, 1952 SCR 89. 
(AIR 1951 SC458) and it was observed there that— 
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“Article 31-A and 31-B really seek to save a certain class of laws 
and certain specified laws already passed from the combined 
operation of article 13 read with other relevant articles of Part III. 
The new articles being thus essentially amendments of the Con- 
stitution, Parliament had the power of enacting them. That law 
thus saved relate to matters covered by List II does not in any way 
affect the position. It was said that Parliament could not ralidate a 
law which it had no jiowcr to enact. Tlic proposition holds good 
where the validity of the impugned provision turns on whether the 
subject matter falls within or without the jurisdiction of the legisUturc 
which passed it. But to make a law which contravenes the Constitution, 
constitutionally valid is a matter of constitutional amendment, and 
as such it falls within the exclusive power of Parliament.” 

We respectfully agree with these observations. They succinctly put 
the legal and constitutional position with respect to the validity of articles 
31-A and 31-B. It seems to us that article 31-B in particular is a legis- 
lative drafting device whidt compendiously puts in one place amend- 
ments which would otherwise have liecn added to the Constitution 
under various articles in Part III. The laws in the Ninth Schedule have 
by the device of article 31-B been excepted from the \7iriou8 provisions m 
Part III, which affected them and this exception could only be made by 
Parliament. The infirmity in the Acts put in tlic Ninth Schedule was 
apprehended to be a constitutionalinfirmity on the ground that those 
laws might take away or abridge rights conferred by Part 111. Such a 
constitutional infirmity could not be cured by State legislatures in any 
way and could only be cured by Parliament by constitutional amend- 
ment. What Parliament in fact did by including various Acts in the 
Ninth Schedule read with article 31-B was to amend the various provi- 
sions in Part III, which affected these Acts by making them an exception 
to those provisions in Part III. This could only be done by Parliament 
under the constituent power It had under article 368 and there was no 
question of the application of the provision in such a case, for 
Parliament was amending Part III only with respect of these laws. The 

laws had already been passed by Stale legislatures and It was their 
constitutional infirmity, if any, which was being cured by the device 
adopted in article 31-B read with the Ninth Schedule, the amendment 
being only of the relevant provisions of Part HI which was compendious- 
ly put in one place in article 31-B. Parliament could alone do it under 
article 368 and there was no necessity for any r.-itification under the 

proviso, for amendment of Part 111 is notcntrcnched in the proviso. 

(110) Nor is there any force in the argument that Parliament 
could not validate those law, hycntlng the constitutional infirmity 
because they dealt w.ih land which is in Lbl It of the Seventh Schedule 
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to the constitution over which State legislatures have exclusive legislative 
power. The laws had already been passed by State legislatures under 
their exclusive powers what had been done by the Seventeenth Amend- 
ment is to cure the constitutional infirmity, if any, in these laws in relation 
to Part III. That could only be done by Parliament and in so doing Parlia- 
ment was not encroaching on theexclusive legislative power of the State. 
The States had already passed the laws and all that was done by the Seven- 
teenth Amendment was to cure any constitutional infirmity in the laws 
by including them in the Ninth Schedule read with article 31-B. We 
must, therefore, reject the argument that the Seventeenth Amendment 
required ratification because laws pul in the Ninth Schedule svere state 
laws. We must equally reject the argument that as these laws dealt land, 
which is in the exclusive legislative power of State legislature. Parliament 
could not cure the constitutional infirmity if any, in these laws by putting 
them in the Ninth Schedule. 

(UI) We now come to what maybe called the argument of fear. 
It is ui^ed that if article 363 confers complete power to amend each and 
every provision of the Constitution as we have held that it does frightful 
consequences will follow on such an interpretation. If Parliament is 
clothed with such a power to amend the Constitution it may proceed to 
do away with fundamental rights altogether, it may abolish elected legis- 
latures, it may change the present form of Government, it may do away 
with the federal structure and create a unitary state instead, and so on. It 
is, therefore, argued that we should give a limited interpretation to the 
power of amendment contained in article 368, as otherwise we shall be 
giving power to Parliament to destroy the Constitution itself. 

(112) This argument is really a political argument and cannot be 
taken into account in interpreting article 368 when its meaning to our 
mind is clear. But as the argument was urged with a good deal of force on 
behalf of the petitioners and was met with equal force on behalf of the 
Union and the States, we propose to deal with it briefly. Now if this 
argument means that Parliament may abuse its power of amendment 
conferred by article 368, all that need be said in reply is that mere 
possibility of abuse cannot result in courts withholding the power if the 
Constitution grants it. It is well settled so far as ordinary laws are con- 
cerned that mere possibility of abuse will not induce courts to hold that 
the power is not there, if the law b valid and its terms cle-arly confer the 
power. The same principle In our opinion applies to the Constitution. If 
the Constitution gives a certain power and its terms arc clear, there is no 
reason why that power should be withheld simply because of possibility 

of abuse. If we may say so, possibility of abuse of any posver granted to 
any authority is always there; and if possibility of abuse Is a reason for 
withholding the power, no power whatever can ever be conferred on any 
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authority, be it executive, iegislative or even judicial. Therefore, the 
so-callcd fear of frightful consequences which has been urged on behalf of 
the petitioners (if we hold, as wc do, that the power to amend the 
Constitution is unfettered by any implied limitation), is no ground for 
withliolding the power, for we have no reason to suppose that Parliament 
on whom such posver is conferred will abuse it. Further, even if it abuses 
the power of constitutional amendment under article 368 the check in 
such circumstances is not in courts but is in the people who elect mem- 
bers of Parliament. The argument for giving a limited meaning to 
article 368 because of possibility of abuse must therefore be rejected. 


(113) The other aspect of this argument of fear is that we should 
not make the Constitution so flexible so that it may be open to the 
requisite majority ivith the requisite ratificaCion to make changes loo 
frequently in the Constitution. It is said that the Constitution is an 
organic document for the governance of the country and it is expected 
to endure and give stability to the institutions which it provides. That 
is undoubtedly so and this is very true of a written federal constitution! 
But a perusal of various Constitutions of the world shows that there are 
usually provisions for amendment of the Constitution in the Constitution 
itself. This power to amend a Constitution may be rigid or flexible in 
varying degrees. Jurists have felt that where the power to amend the 
Constitution is made too rigid and the people outgrow a particular Con- 
stitution and feel that it should be amended but cannot do so because of the 
rigidity of the Constitutions, they break the Constitution, and this breaking 
is more often than not by violent revolution. It is admitted by even those 
writers on the United States Constitution svho sverc of the view that 
there arc certain basic features, which cannot be amended and who 
would thus make the U.S. Constitution even more rigid than it is, that 
howsoever rigid the Constitution may be its rigidity will not stop the 
peop e rom breaking it if they have outgrown it and this breaking is, 
generally speaking, by violent revolution. So, making out Constimtion 
ngid by putting the interpretation svhich the petitioners want us to put 
fnshtfulncss which is conjured up before us on 
^ r>° an interpretation which will make 

onstuution rigid in the manner in svhich the petitioners want the 
.™ndmgpo„„ taa«lck 368 to b= iaterprBcd .vHl toate a violent 
tevolat, on. followed by feightfntoe!. orv,hich the petitioners ate afraid, a 
nearer po>„b,I,ry than an ioterpretlon which will make it flexible. ' 

makinr. Coostituiion-makces wanted to avoid 

“nUo maS™ •' “ '<!“% >I>« il-'y tii-i 

ferred an inr -'"'h'^'tient of the Constitotion too easy. They pre- 
ntetmedrate coiitse which would make the Conttitotion flexible 
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and would still not allow it to be amended too easily. That is why article 
368 provides for special majorities of the two Houses for the purpose of 
amendment of the Constitution. Besides it also provides for ratification by 
more than half the States in case of entrenched provisions in the proviso. 
Subject to these limitations, the Constitution has been made moderately 
flexible to allow any change when the people feel that change is necessary. 
The necessity for special majorities in each House separately and the 
necessity for ratification by more than half the States in certain cases 
appear to us to be sufficient safeguards to prevent too easy change in the 
Constitution without making it too rigid. But it is said that in the last 
sixteen years, a large number of amendments have been made to the 
Constitution and that shows that the power to amend is much too easy 
and should be restricted by judicial interpretation. Now judicial inter- 
pretation cannot restrict the power on the basis of a political argument. 
It has to interpret the Constitution as it finds it on the basis of well known 
cannons of construction and on the terms of article 368 in particular. 
If on those terras it is clear as we think it is that power to amend 
is subject to no limitations except those to be expressly found in the Con- 
stitution, courts must give effect to that. The fact that in the last sixteen 
years a large number of amendments could be made and have been 
tnade Is in our opinion due to the accident that one party has been return- 
ed by elections in sufficient strength to be able to command the special 
raajorltes which are required under article 368, not only at the centre 
but also In all the States. It Is because of this circumstance that we have 
had so many amendments in the course of the last sixteen years. But that 
in our opinion is no ground for limiting the clear words of article 368. 

(115) The power of amendment contained in a written federal 
Constitution is a safety valve which to a large extent provides for stable 
growth and makes violent revolution more or less unnecessary. It has 
been said by text book writers that the power of amendment, though it 
allows for change, also makes a constitution long lived and stable and 
Serves the needs of the people from time to time. I f this power to amend 
is made too rigid it loses its value as a safety valve. The more rigid a 
Constitution the more likely it is that people will outgrow it and 
throw it over-board violently. On the other hand, if the constitution Is 
flexible "though it may not be made too easy to modify it" the power of 
amendment provides for stability of the Constitution itself and for ordered 
progress of the nation. If, therefore, there had to be choice between 
giving an interpretation to article 368 svhich would make our Constitu- 
tion rigid and giving an interpretation which would make it flexible, we 
would prefer to make it flexible, so that it may endure for a long period 
of time and may, if necessary, be amended from time to time In accor- 
dance with the progress in the ideas of the people for whom it is meant. 
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But \ve feel that it is not necessary to go to this extent, for that would be 
entering into the field of politics. As we sec the terms of article 368, we 
are clearly of opinion that the Constitution-makers wanted to make 
our Constitution reasonably flexible and that the interpretation that we 
have given to article 368 is in consonance with the terms thereof and the 
intention of those who made it. We therefore reject the argument of 
fear altogether. 

(116) This brings us to the argument of stare decisis raised on 
behalf of the Union of India and the States. The argument is put thus. 
After the decision of the Patna High Court invalidating the Bihar Land 
Reforms Act, 1930, Parliament passed the First Amendment to the Con- 
stitution. That Amendment was challenged in this Court by a number 
of writ petitions and was upheld in Shankari Prasad’s case, 1952 SCR 69 = 
(AIR 1951 SG 458) in 1951. That case practically stood unchallenged 
tiW Sajjan iiNgA’j case, 1965-1 SCR 933=(A1R 1965 SC 845) in 1964 
after the Seventeenth Amendment was passed. Thus in the course 
ofthese fifteen years or so a large number of State Acts were passed on 
the basis of the First Amendment by which in particular articles 31-A 
and 31-B were introduced in the Constitution. It is said that though 
Prarai'j case, 1952 SCR 89=(A1R 1951 SC 458) has stood for 
less than 15 years there have been so many laws dealing with agrarian 
teforms passed on the basis of the First Amendment which svas upheld 
by this Court that the short period for which that case has stood should 
not stand In the way of this court acting on the principle of rfar# Afin't- 
The reason for this is that an agrarian revolution has taken place all over 
the country after the First Amendment by State laws passed on the faith of 
the decision of this court in JAantori Prasad's case, 1952 SCR 89={AIR 
1951 SC 438.) This agrarian revolution has led to millions of acres of 
land having changed hands and millions of new titles having been created. 
So it is urged that the unanimous decision in Shankari Prasad’s case, which 
was challenged when the Seventeenth Amendment was passed and was 
upheld by majority in Sqjjan Stngh’s case. 1965-1 SCR 933 = (AIR 1965 SC 
845) should not now be disturbed as its disturbance would create chaos 
in the country, particularly in the agrarian sector which constitutes the 
vast majority of the population in this country. 

(117) We are of opinion that there is force in this argument. 
Though the period for which Shankari Prasad’sease, 1952 SCR 89=(AIR 
unchallenged is not long, the effects which have 
lollow,^ in ihc passing of State Uws on the faith of that decision, are so 
over-whclmmg that we should not disturb the decision in that case. It is 
not daputed that millions of acres of land have changed hands .md 
millions of new titles m agricultural lands have been created and the slate 
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laws dealing with agricultural land which have been passed in the course 
of the last fifteen years after the decision in Prafarf’j case, 1952 

SCR 89=(AIR 1951 SC 458) have brought about an agrarian revolution. 
Agricultural population constitutes avast majority of the population in 
this country. In these circumstances it would in our opinion be wrong to 
hold now that Shankari Prasad's case, 1932 SCR 89={AIR 1951 SC 458) 
was not correctly decided and thus disturb all that has been done 
during the last fifteen years and create chaos into the lives of millions 
of our countrymen who have benefited by these laws relating to 
agrarian reforms. We would in the circumstances accept the argument 
on behalf of the Union of India and the States that this is the fittest 
possible case in which the principle of stare decisis should be applied. 
On this basis also, apart from our view that Prarad’j case, 1952 

SCR 89= (AIR 1951 SG 458) was in fact rightly decided, we would not 
interfere with that decision now. 

(118) But it is urged that instead of following the principles of 
start decisis which would make the decision In Shankari Prasad's ease 
1952 SCR89=(AIR 1951 SC 458) good for all times, we should follow 
the doctrine of prospective overruling, which has been evolved by some 
United States courts so that everything that has been done upto now, 
including the Seventeenth Amendment would be held good but in future 
it would not be open to Parliament to amend Part III by taking away or 
abridging any of the rights conferred thereby and, if the argument as to 
implied limitations on the power to amend is accepted, further limit the 
power of Parliament to amend, what may be called basic features of the 
Constitution. \Vc must say that we arc not prepared to accept the 
doctrine of prospective overruling. We do not know whether this doctrine 
which it is urged should be applied to constitutional amendment would 
also beapplied to amendments of ordinary laws. We find It dillicult to 
visualise what would be the effect of this doctrine if it isappliedto 
amendment of ordinary lasvs. We have so far been following in this 
country the well known doctrine that courts declare law and that a 
declaration made by a court is the law of the land and takes effect from the 
date the law came into force. We would on principle be loath to change 
that Well known doctrine and supersede it by the doctrine of prospective 
overruling. Further it seems to us that in view of the provisions of article 
13(2) it would be impossible to apply the doctrine of the prospectise 
overruling in our country, particubriy where a law infringes fundamental 
rights. Article 13(2) lap dosm that all lasvs uking away or abridging 
fundamental rights would be void to the extent of contravention. It has 
been held by this Court in Deep Chand v. Tk: Stale of Uttar Pradesh'\ that a 

25. J959 Supp. (2) SCR 8-AIR 1939 SC «8. 
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law made after the Constitution came into force which infringes funda- 
mental rights is a still-born law and that the prohibition contained in arti- 
cle 13(2) went to the root of the State power of legislation and any law 
made in contravention of that provision was void ab initio. This case has 
been followed in Mahtndta Lai Jaini v. The Stale of Uttar Pradesh^*. In the 
faccof these decisions it is impossible to apply the principle of prospective 
overrullngin this country so far as ordinary laws are concerned. Further, if 
the word “law” in article 13(2) includes an amendment of the Constitu- 
tion, the same principle will apply, for that amendment would be still-born 
if it infringes any fnndainental right contained in Part III. In these 
circumstances, it would be impossible to apply the principle of pros- 
pective overruling to constitutional amendments also. On the other hand, 
if the word "law” in article 13(2) does not include an amendment of 
the Constitution, then there is no necessity of applying the principle of 

prospective overruling for in that case unless some limitations on the 
power of amendment of the Constitution are implied the amendment 
under article 368 would not be liable to be tested under article 13(2). 
We are, therefore, unable to apply the doctrine of prospective over- 
ruling in the circumstances. Further as we are of opinion thatthisls 
the fittest possible case in which the principle of slarr </rftVis applies, ue 
must uphold Shankari Prasad’s case, 1952 SCR 89: (AIR 1951 SC 458), 
for this reason also. 


(119) Lastly we would refer to the following observations in 

5ji/an case, 1965-1 SCR 933=(AIR 1965 SC 845) (at pp. 947-48 
of SCR: (at pp. 854-855 of AIR)J with respect to overruling earlier 
judgments of this court and specially those which are unanimous, like 
Shankari Prasad’s case, 1952 SCR 89: (AIR 1951 SC 458):- 


It is true that the Constitution does not place any restriction on 
our powers to review our earlier decisions or even to depart from 
themand there ran be no doubt that in matters relating to the 
decision of Constitutional points which have a significant impact on 
the fundamental rights of citizens, we would be prepared to review 
our earlier decisions in the interest of public good... Even so, the 
norma principle that judgments pronounced by this Court would 
be final, cannot be ignored and unless considerations of a sub- 
stantia! and compelling character make it necessary to do so, we 
s lou e s ow to doubt the correctness of previous decisions or to 
depart from them. 


,Ecosm.ed th.u i„ „g„d ,o a larga number of 
comtitunonal problem, which are brought before thu Court for it. 

26. 1963 Supp. (1) SCR 912! AIR 1963 SC 1019 
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decision, complex and difficult questions arise and on many of such 
questions two views arc possible. Therefore, if one view has been 
taken by this Court after mature deliberation, the fact that another 
Bench is Inclined to take a dififerent view may not justify the Court 
in reconsidering the earlier decision or in departing from it.. .Even 
so, the Court should be reluctant to accede to the suggestion that 
its earlier decisions should be light hcartcdly reviewed and departed 
from. In such a case the test should be, is it absolutely necessary and 
essential that the question already decided should be re-opened? 
The answer to this question would depend on the nature of the 
infirmity alleged in the earlier deebton, its impact on the public 
good, and the validity and compelling character of the considera- 
tions urged in support of the contrary view. If the said decision 
has been followed in a large number of cases, that again is a 
factor which must be taken into account." 

(120) A similar view was taken In Keshav Mills Company Lid. v. 
Covmusiontr of Incomt-Tax*', where it was observed that— “...before a 
previous decision is pronounced to be plainly erroneous, the Court 
must be satisfied with a fair amount of unanimity amongst its 
members that a revision of the said view b fully justified.” These 
principles were applied in Se^an Singh's case, 1965-1 SCR 933»(AIR 
1965 SC 845), and it was observed that if Shankari Prasad's case, 1952 
SCR 89; (AIR 1951 SC 458), were to be overruled, *'it would lead to 
the inevitable consequence that the amendments made in the Constitution 
both in 1955 and 1956 ivould be rendered invalid and a large number 
of decisions dealing with the validity of the Acts included in the 
Ninth Schedule which have been pronounced by different High Courts 
ever since the decision of this Court in Shankari Prasad's case, 1952 SCR C9; 
(AIR 1951 SC 458) was declared, would also be exposed to serious 
jeopardy”. 

(121) The majority ia that case, therefore, 'var not in hivur of 
reviewing Shankari Prasad's case, 1952 SCR 89; (AIR 1951 SC45B), 
even so in view ofthe argument raised and the importance of the question 
is considered the arguments against that dcculon and came to the con- 
cJosIon itself that that case was rightly decided. U'e may add tijat besides 
so many cases in the High Courts there have been a large number of 
cases in thb Court to which it is unnecessary to refer where on the faith 
of various amendments made in the Constitution, particularly, the First, 
the Fourth and the Sixteenth, amending fundamental right#, iWs Court 

27. l»GS.2 SCR 900 : AIR 1965 SC 1636. 
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(2) to (6) allows a curtailment of rights in the public inlcrcst. This 
shows that Part III is not static. It visualises changes and progress 
but at the same time it prcscrs'cs the individual rights. There is 
hardly any measure of reform which cannot be introduced reasona- 
bly, the guarantee of individual liberty notwithstanding. Even the 
agrarian reforms could have been partly carried out without articles 
31-A and 31-B but they would have cost more to the public exchequer. 
The rights of society arc made paramount and they are placed 
above those of the individual. This is as it should be. But restrict- 
ing the Fundamental Rights by resort to clauses (2) to (6) ofarticlc 
19 is one thing and removing the rights from the Constitution or 
debilitating them by an amendment is quite another. This Is the 
implication of Skankari Prasad’s case, 1952 SCR 89=(AIR 1951 
SG458). It is true that such things would never be, but one 
is concerned to know if such a doing would be possible.” 


"The Constitution gives so many asiurances in Part III that itwould 
be difficulc to think that they were the play things of a special 
majority. To hold tlm would mcatt prima fade that the most solemn 
parts of our Constitution stand on the same footing as any other 
provision and even on a less firm ground than one on which the 
r proviso stand. The anomaly that article 

226 should be somewhat protected but not article 32 must give us 
pause. Article 32 does not erect a shield against private conduct 
but against state conduct including the legislatures (Sec article 12). 
t.an the legislature take away this shield? Perhaps by adopting 
a liberal construction of article 368 one can say that. But I am 
not inclined to play a grammarian’s role. As at present advised 
can only say that the power to make amendments ought not 
inari y to e a means of escape from absolute constitutional 
restrictions.” 


ttrl il,”’ (l«t one nu.n„de, stand, it. veridical d.arac- 

■.enantei.™ 

truth hcvitTiri 1 . ^ -j » I “‘ght have missed some immanent 

folI a„u,ne! ; a "®™'"'’ •'-“"“'-ottremely brief. After hearing 
nariier r'e" l a '»™ "»> -dJed •» the reatnning nf the 

n.= t"accen, ,J ; ^ cogent enough for 

so even 

«.ore..rongly„„„,,ta„,t^ t«„ earlier caret, the re^l. was reached 
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by a mechanical jurisprudence in which harmonious construction was 
taken to mean that unless article 368 itself made an exception the exis- 
tence of any other provision indicative of an implied limitation on the 
amending power, could not be considered. This was really to refuse to 
consider any argument which did not square with the a priori view of the 
omnicompctencc of article 368. Such reasoning appears to me to be a 
kind of doctrinaire conceptualism based on an arid textual approach 
supplemented by one concept that an amendment of the Constitution is 
not an exercise of legislative power but of constituent power and, there- 
fore, an amendment of the Constitution is not law at all as contemplated 
by article 13(2). I am reminded of the words of Justice Holma that "we 
must think things and not words". The true principle is that if there are 
two provisions in the Constitution which seem to be hostile, juridical 
hermeneutics requires the Court to interpret them by combiriing them and 
not by destroying one with the aid of the other. No part in a Constitu- 
tion is superior to another part unless the Constitution itself says so and 
there is no accession of strength to any provision by calling it a rode. 
Portalia, the great French Jurist (who helped in the making of the Code 
Napoleon) supplied the correct principle svhen he said that it is the 
context ofthe legal provisions which serves to illustrate the meaning of 
the different parts, so that among them and between them there should 


be correspondence and harmony. 

(128) ■ We have two provisions to reconcile. 'Article 368 which says 
that the Constitution maybe amended by following this and this proce- 
durt, and article 13(2) wliich says, the State shall not male ““2 >™ 
which tales away or abridges the rights conferred by Part III and that 
any law made in contravention of the clause shall, to the extent of the 
contravention, be void. The question, therelote. is: does thn create any 
limitation upon the amending process? On the answer to this qaest.on 
depends the solution of all the problems in this case. 

(129) It is an error to view our Constitution as if it were a mere 
organisational document by which the people esUb is e t e 

and the mechanism of their Government. Our Constitution is intended 
to be much more because it aims at being a socwl document m ch the 

relationship of Society to the Individual and o overnraen , , 

the rights ofthe MiLrities and ■ the Backward °awes are elm ly a d 
down. This social document is headed HThese 

the principles on which the Government is intcn c o 

prin^^re later expanded i„m Fundamenta R.g^ m Par. 


principles are later expanacu mtu x protected 

the Directive Principles of Policy in Part IV. . j. action and 

butthclatterarenot. The former represent the limit . 

the latter are the obligations and the duties of t c o c 


and social Government . 
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(130) \Vhy was it necessary to have the Fundamental Rights at all 
and make them justiciable? As we seem to he forgetting our own history 
so soon let me say tliat the answer lies there. The Nationalist Movement 
and the birth of the Indian National Congress in 1085 were the direct 
result of the discrimin.atory treatment of Indians in their own country. 
The demand for the guarantee of Fundamental Rights had unfortunately 
to be made then to a foreign ruler and it .appeared in the Constitution 
of India Bill framed by the Indian National Congress ten years later. All 
that is valuable to an Individual in civilited society, including free speech, 
imprisonment only by a competent authority, free stale education, etc., 
were claimed therein. Resolution of the Congress since then reiterated 
this demand and the securing of Fund.imcntal Rights in any future 
Constitution became one of the articles of CiltU. To cut the narration 
short, the main steps tnay only be mentioneil. Mrs. Besant's Common* 
wealth of India Bill, 1925 with its seven fund-ainental rights (the precursor 
of article 19), the Madras Congress Resolution of 1927 ‘‘.i constitution on 
the basis of declaration of rights’*, the Nehni Rc|’ort— “it is obvious that 
our first care should be to have the Fundamental Rights guar.inteed in a 
mannerwhlch will not permit their svithdrawal in any circumstances”! 
the draft article in the Nehru Constitution — ^“No person shall be deprived 
of his liberty, nor shall his dwelling or property be entered, retiulsitlonetl 
or confiscated save in accordance with law*’, the Independence Resolution 
of26thJanuary, 1930 “We believe that U is the inalienable right of the 
Indian people, as of any other people, to have freedom and to enjoy the 
fruits of their toil and have the necessities of life, so that they may liave 
fulloppoTtuniiies of growth*'— the Karachi Resolution on Fundamental 
Rights, Economic and Social Change (1931), the Sapru Report (19-15) 
which for the first time distinguished between justiciable and non-juslici* 
able rights, the suggestion of the Cabinet Mission for the constitution of 
an Advisory Committee on Fundamental and Minority Rights, and, 
lastly, the Committee on Fundamental Rights of the Constituent 
Assembly, arc just a few of the steps to be remembered. The Funda- 
mental Rights and the Directive Principles were the result. 

(131) Fundamental laws are needed to make a Government nf laws 
and not of men and the Directive Principles are needed to lay down the 
nbjecVvNe'.nC-agcsod GwestivneiA. Oxtr Constitution was not "the cause 
but the result of political and personal freedom’’. Since Dicey had said 
that “the proclamation in a Constitution or Charter of the right to per- 
sonal freedom, or indeed of any other rlgiit, gives of itself but slight 
security that the right has more than a nominal existence"**, provision 
had to be made guaranteeing them and to make them justiciable and 

?9. Dicey; o/thi CosjIiWim, (|0ib Edn.), p. 207. 
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enforceable. This result is reached by means of articles 12, 13, 32, 136, 141, 
144, and 226.' The High Courts and finally this Court have been made 
the Judges of whether any legislative or executive action on the part of 
the State considered as comprehensively as is possible, offends the 
Fundamental Rights and article 13(2) declares that legislation which so 
offends is to be deemed to be void. It is thus that Parliament cannot today 
abridge or take away a single Fundamental Right even by a unanimous 
vote in both the Chambers. But on the ailment of the State it has only 
to change the title of. the same Act to an Amendment of the Constitution 
Act and then a majority of the total strength and a two-thirds majority 
of the members present and voting in each House may remove not only any 
of the Fundamental Rights but the whole Chapter giving them. And this 
is said to be possible because of article 368 and its general language which, 
it is claimed, makes no exception in its text and, therefore, no exception 
can be impleaded. It is obvious that if an Act amending the Constitution 
is treated as a law It must also be subject to the provisions of article 13(2). 
Since the definition of the word ‘law’ makes no exception, a strenuous 
effort is made on the basis of argument and authority to establish that a 
constituent power does not result In a law in the ordinary sense. Distinc* 
tion is thus made between laws made ordinarily, that is to say, from day 
to day by ordinary majority and laws made occasionally for the amend- 
ment of the Constitution .by a slightly enhanced majority. In our 
Constitution this distinction is not valid in the eye of article 13(2). 

(132)- It is not essential, of course, that a difference must always 
exist in the procedure for the exercise of constituent and ordinary legis- 
lative power. One has not to go far to find the example of a country in 
which constitutional law as such may be made by the same agency 
which makes ordinary laws. The most outstanding example is that of 
England about which Dc Tocquevillc observed: 

“the Parliament has an acknowledged right to modify the constitu- 
tion as, therefore, the Constitution may undergo perpetual clianga, 
it docs not in reality exist; the Parliament is at once a legislative 
and a constituent assembly.”** 

Of course, the dictum of De Tocquevillc that the English Constltu- 
tion '*elle n'exisle point" (it does not exist) is far from accurate. There is 
avast body of constitutional bws in England which is written and 
statutory but it is not all found in one place and arranged as a written 


A.V.lHccr: In!r»Jucl!<,nhl^4Slu^f•/ 

p.88, quoting from O&tTMWwp/rr** 0^*^ ^ 1 * 

Amiique, pp. 166, 167} 
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Gonstitutioa u<uiny is. The Act of Settlement (1701), the Act of Union 
with Scotland (1707), the Act of Union with Ireland (1800), the Parlia- 
ment Act (1911), the Reprcicntation of the Peoples Acts of 1832, 
1067, 1881, 1910, 1920 and 1918, the Ballot Act (1072), the Judl- 
cature Acts 1873, 1075 and 1925, the Incitement to DIsafTcction Act 
(1931), His Majesty’s Declaration of Abdication Act (1936), the Regency 
Act (1937) and the various Acts setting up dilTcrent ministries arc 
examples of what will pass for constitutional law under our system.’* The 
Bill ofRights (1G89) l.ays down the fundamental rule in Ilngland tlut 
taxation may not be levied without the consent of Parliament which in 
our Constitution has its counterpart in article 205. Incur Constitution 
also the laws relating to delimitation of constituencies of allotment of 
seats to such constituencies made or purporting to be m.ade under article 
327 or article 328, by reason of the exclusion of the powers of the Courts 
to question them, are rendered constitutional Instruments. Other examples 
of constitutions which, in addition to constitution proper, contain ordi- 
nary legislation having constitutional qualities, also exist.” 


(133) What then is the rc.al distinction between ordinary l.aw and 
the law made in the exercise of constituent power.’ I svould say under 
the scheme of Constitution none at all. This distinetiors has been attemp- 
ted to be worked out by several authon. It is not necessary to quote 
them. Taking the r«ults obtained by Willoughby”, it may be wld that 
the fact that a Constitution is written as a Constitution, is no distinction 
because in Britain constitutional law is of both kinds and both parts co- 
exist. The test that the Constitutbn requires a dilTercnt kind of procedure 
for amendment, also fails because in Britain Parliament by a simple majo- 
rity makM laws and also amends constitutional statutes. In our Constitu- 
tion too, in spite of the claim that article 368 is a code (whatever is meant 
by the word ''code” here), articles 4, Hand 169 show that the amend- 
ment of the Constitution can be by the ordinary law m-iking procedure. 
By this m«hod one of the legislative limbs in a State can be removed or 
errated. "^is destroys at one stroke the claim lliat article 3CC is a code 
and also that any special method of amendment of the Constitution is 
tundamentally necessary. 


(4* Ed«„„) P. 8. Die,, 11,,.. 

32. n, Cm.i.iu,,.,, APIIH., P„„ j „d 

"'“■"■•ild'ldddfSp.ld I. id.,v™l 
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these Constilutional inslrurarnts. 

33. Tagore Law Lcciures, 1924, p. 83. 
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(134) The next test that the Courts must apply the Constitution 
in preference to the ordinary law may also be rejected on the analog)' of 
the British practice. There, every statute has equal standing. Therefore, 
the only difference can be said to arise from the fact that constitutional 
laws are generally amendable under a process which in varying degrees, is 
more difficult or elaborate. This may give a distinct character to the law 
of the Constitution but it does not serve to distinguish it from the other 
laws of the land for purposes of article 13(2). Another difference is that 
in the written Constitutions the form and power of Government alone 
arc to be found and not rules of private law as is the case with ordinary 
laws. But this is also not an invariable rule. The American Constitution 
and our Constitution itself are outstanding examples. There are certain 
other differences of degree, such as that ordinary legislation may be 
tentative or temporary, more detailed or secondary, while the Constitu- 
tion is Intended to be permanent, general and primary. Because it 
creates limitations on the ordinary legislative power, constitutional law 
in a sense b fundamental law, but If the legislative and constituent pro- 
cesses can become one, b there any reason why the result should be 
regarded as law in the one case and notin the other? On the whole, 
therefore, as observed in the American Jurbprudence: 


“It should be noticed, however, that a statute and a Constitution, 
though of unequal dignity are both laws and each rests on the will 
of the people... 

A Constitution b lasv which is intended to be for all time and is difficult 
to change so that it may not be subject to “impulses of majority , * tem- 
porary excitement and popular caprice or passion.’’*® 


(135) I agree with the authors cited before us that the power of 
amendment must be possessed by the Sutc. I do not take a narrow view 
of the word “amendment’’ as including only minor changes within the 
general framework. By an amendment new matter may be added, o 
matter removed or altered, I also concede that the reason for the 
amendmeht of the Constitution b a political matter althiwg ^ o 
not go as far as some Justices of the Supreme Court of the nit 
States did in Coleman v. Miller [(1938) 307 US 433-83 Law M 13^], 
that the whole process is “political in its entirety from subrnission 
until an amendment becomes part of the Constitution an is^ no 
subject tc judicial guidance, control or interference at any point 


3». 

SS. 


iTimcan JarjVnxfmrr, VoE II, Section S. . of 

Imendmeat b esprcssly caDcd . legbU.Sw proeen .n .he 

>lombb. Ri«, and Pen.. In PortUfJ .Kc ordinary 

rgulatures enjoy constiiueni poweri eetry JO yean. 



634 


FUNDAMENTAL RIOlfn AND CONSTITUTIONAL AMENDMENT 


There arc fundamental differences between our Constitution and the 
Constitution of the United States of America. Indeed this dictum of the 
four Justices based upon the case of tu/Arr v, Bojdtn [(1847-50) 7 How 
1 = 12 Law Ed 381)], has lost somcof its force after v. Carr [(1962) 
369 US 186=(7L Ed 2nd 633)]. 

(136) A Republic must, as says Story, possess the means for 
altering and improving the fabric of the Government so as to promote the 
happiness and safety of the people. The power is also needed to disarm 
opposition and prevent factions over the Constitution. The power,, how- 
ever, is not intended to he used for experiments or as an escape from 
restrictions against undue state action enacted in the Constitution itself. 
Nor is the power of amendment available for the purpose of removing 
express or implied restrictions against the State. 

(137) Here I make a difference between Government and State 
which I shall explain presently. As Willoughby*’ points out constitutio- 
nal law ordinarily limits Government but not the State because a consti- 
tutional law is the creation of the State for its own purpose. But there 
is nothing to prevent the State from limiting itself. The rights and duties 
of the individual and the manner in which such rights are to be exer- 
cised and enforced are ordinarily to be found in the laws though some of 
the Constitutions also fix them. It is now customary to have such rights 
guaranteed in the Constitution. Peaslce”, writing in I05G says that 
about 86% of the national Constitutions contain clauses respecting 
individual liberty and fair legal process; 83% respecting freedom of 
speech and the press; 82% respecting property right; 80% respecting 
rights of assembly and association; 80% respecting rights of conscience 
and religion; 79% respecting secrecy of correspondence and inviolability 
of domicile; 78% respecting education; 73% respecting equality; 64% 
respecting right to petition; 56% respecting labour; 51% respecting 
social security; 47§% respecting rights of movement within, and to and 
from the nation; 47% respecting health and motherhood; and 35% 
respecting the non-retroactivity of lavrs. In some of the Constitutions 
there is an attempt to put a restriction against the State seeking to 
whittle down the rights conferred on the individuals. Our Constitution 
is the most outstanding example of this restriction which is to be found 
in article 13(2). The State fa no doubt legally supreme but in the 
supremacy of its powers It may create impediments on itsownsover- 
cignty. Government fa always bound by the restrictions created in favour 

36. Cmmtntariei an thi Caartitatiaa tf tU Viutai Stalls (1833), Vol. UI, 
pp. 686-687. 

37. Op.cit. Sup., p. 84. 

38. ConstituUom ef Pfalhns, Vol. 1 (2nd Ed.), p, 7, 
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of Fundamental Rights but the State may or may not be. Amendment 
may be open to the State according to the procedures laid down by the 
Constitution. There is nothing, however, to prevent tlie State from 
placing certain matters outside the amending procedure.®* Examples of 
this exist in several Constitutions of the world; see article 5 of the 
American Constitution; article 95 of the Constitution of France; article 95 
of the Constitution of Finland; article 97 of the Constitution of 
Cambodia; article 183 of the Constitution of Greece; article 97 of the 
Japanese Constitution; article 139 of the It^ian Constitution, to mention 
only a few, 

(138) When this happens the ordinary procedure of amendment 
ceases to apply. The unlimited competence (the kompeUnz-kompetenz of 
the Germans) does not flow from the amendatory process. Amendment 
can then be by a fresh constituent body. To attempt to do this otherwise 
is to attempt a revolution. I do not know why the word "revolution", 
which I have used before, should evoke in some persons an image of 
violence and ' subversion. The whole American Constitution was the 
result of a bloodless revolution and in a sense so was ours. The adoption 
of the whole Constitution and the adoption of an amendment to the 
Constitution have much in common. An amendment of the Constitution 
has been aptly called a Constitution In little and the same question arises 
whether it is by a legal process or by revolution. There is no third alter* 
native. An amendment, which repeals the earlier Constitution, unless 
legal, is achieved by revolution. As stated in the AuuTtcan Jurtsprudence 

"An attempt by the majority to change the fundamental law in 
violation of self-imposed restrictions is unconstitutional and revolu- 
tionary.”*® 

There are illegal and violent revolutions and illegal and peaceful revolu- 
tions. Modification of Constitution can only be by the operation of a 
certain number of svills acting on other wilisl The pressure runs through 
a broad spectrum, harsh at one end, gentle at the other. But whatever the 
pressure may be, kind or cruel, the revolution is always there if the cliange 
is not legal. The difference is one of method, not of kind. Political think- 
ing starts from the few at the top and works dosvnward more often than 
in the reverse direction. It is wrong to think that masses alone, called "the 

33. la the Constiiutios of Honduras, partial amendment only u possible. Fora 
complete amendment a ConstitueRt Assembly has to be convoked. In the 
Constitution of BiazQ, the Constitutua cannot be amended when (here is a 
state of seige (our emergency). In Turkey an amendment of article 1, cannot 
even be proposed. 

40. Vol. II, Section 25, pp. 629..630. ’ 
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people” after Mazini, or "the proletariate” after Marx, begin a revolu- 
tionary change. Political changes are always preceded by cliangcs 
in thought in a few. They may be outside the Government or in it. 
It is a revolution nevertheless, if an attempt is made to alter the 
will of the people in an illegal manner. A revolution is successful only if 
there is consent and acquiescence and a failure if there is not. Courts can 
interfere to nullify the revolutionary change because in all cases of 
revolution there is infraction of existing legality. It is wrong to classify 
as revolution something coming from outside the Government and an 
illegality committed by the Government against the Constitution as 
revolution. I am mindful of the observations ofjusticc Holmes that: 

‘‘We need education in the obvious to learn to transcend our own 
convictions and to leave room for much that we hold dear to be 
done away with short of revolution, by the orderly change of 
law.”*^ 

But the problem we are faced with is not an orderly change of law but 
of a claim to a revolutionary change against the vitals of the Constitution. 
In such a case the apprehemion is that democracy may be lost if there is 
no liberty based on Uw and law based on equality. The protection of the 
Fundamental Rights is necessary so that we may not walk in fear of 
democracy itself. 

(139) Having assumed the distinction between Government and 
State let me now explain what I mean by that distinction and what the 
force of article 13(2) in that context is. I shall begin first by reading the 
pertinent article. Article 13(2), which 1 quoted earlier, may again be 
read here: 

"13. 

(2) The State shall not make any law which takes away or abrid- 
ges the rights conferred by this part and any law made in 
contravention of this clause shall, to the c.xtcnt of contraven- 
tion, be void." 

The definition of the State in article 12 reads: 

"12. In this Part, unless the context otherwise requires, ‘‘The 
State” includes the Government and Parliament of India and 
the Government and the Legislature of each of the States and 
all local or other authorities within the territory of India oT 
under the control of the Government of India." 


41. Holmes: Tht Mind and Faith ^Juliet, p. 390. 
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The State is the sum total of all the agencies which are also individually 
mentioned in article 12 and by the definition all the parts severally arc 
also included in the prohibition. Now see how ‘Law* is defined: 

“13. • • • * 

(3) In this article unless the context otherwise requires,- 
(a) ‘Law’ includes any Ordinance, order, bye-law, rule, regula- 
tion, notification, custom or usage having in the territory of 
India the force of law.” 

(140) In Sajjan Singh's case, 1965-1 SCR 933=(AIR 19G5 SG 845) 
I said tliat if amendments of the Constitution were meant to be excluded 
from the word ‘Latv’ it was the easiest thing to add to the definition the 
further words “but shall not include an amendment of the Constitution”. 
Jt is argued now before us that this ivas not necessary because article 368 
does not make any exception. This argument came at all stages like a 
refrain and is the real cause of the obfuscation in the opposite view. 
Those who entertain tins thought do not pause to consider; why make a 
prohibition against Ikt Slatel As Cooley said: 

“there never was a republican Constitution which delegated to 
functionaries all the latent powers which lie dormant in every 
nation and are boundless in extent and incapable of definition.” 

If the State wields more power than the functionaries there must be a 
difference between the State and its agencies such as Government, 
Parliament, the Legislatures of the States and the local and other autho* 
rides. Obviously, the State means more than any of these or all of them 
put together. By making the State subject to Fundamental Rights it is 
clearly stated In article 13(2) that any of the agencies acting alone or 
allthe agencies acting together arc not above the Fundamental Rights. 
Therefore, when the House of the People or the Council of States intro- 
duces a Bill for the abridgement of the Fundamental Rights, it ignores 
the injunction against it and even if the two Houses pass the Bill the 
injunction is next operative against the President since the expression 
“Government of India” in the General Clauses Act means the President 
of India. This is equally true of ordinary la\N-s and laws seeking to 
amend the Constitution. The meaning of the word "State” svill become 
clear if I draw attention at thk stage to article 325 of the Constitution of 
Nicaragua, which reads as foliosvs: — 

“325. The agencies of the Government, jointly or separately, are 
forbidden to suspend the Constitution or to restrict the 
rights granted by it, except in the cases provided therein.” 

In our Constitution the agencies of the State are controlled jointly and 
separately and the prohibition is against the whole force of the State acting 
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either in its executive or legislative capacity. The control of the Executive 
is more important than even the Legislature. In modern politics run on 
parliamentary democracy the Cabinet attains a position of dominance 
over the Legislature. The Executive, therefore, can use the Legislature as 
a means of securing changes in the laws which it deiires. It happened in 
Germany under Hitler. The lad has been noticed by numerous writers, 
for example, Wade and Phii5p*\ Sir Ivor Jennings*’, Dawson**, Keith** 
and Ramsay Muir**. Dawson in particular said that a Cabinet is no 
longer responsible to the Commons but the Commons has become instead 
responsible to the Government. Ivor Jennings added that ifa Govern- 
ment had majority it could always secure the legislation. The others 
pointed out that the position of the Cabinet towards Parliament tends to 
assume more or less dictatorial powers and that was why people blamed 
Government, that is to say, the Cabinet rather than Parliament for 
inclTcctUe and harsh laws. 

(141) This is true of our country also regarding administration and 
legislation. Fortunately, this is avoided at least in so far as the Funda- 
mental Rights are concerned. Absolute, arbitrary power in defiance of 
Fundamental Rights exist nowhere under our Constitution, not even in 
the largest majority. The peoples' representatives have, of course, 
inalienable and uniisputable right to alter, reform or abolish the Govern- 
ment in any manner they think fit, but the declarations of the Funda- 
menwl Rights of the citizens arejihe inalienable rights of the people. 
The extent of the power of the rulers at any time is measured by the 
Fundamental Rights. It is wrong to think of them, as rights within the 
Parliament’s giving or taking. Our Constitution enables an individual 
to oppose successfully the whole community and the State and claim his 
rights. This is because the Fundamental Rights are so safeguarded that 
within the limits set by the Constitution they are inviolate. The Con- 
stitution has itself said what protection has been created round the person 
and property of the citizens and to wlut extent this protection may give 
way to the general good. It is wrong to invoke the Directive Principles as 
if there is some antinomy between them and the Fundamental Rights. 
The Directive Principles lay down the routes of State action but such 
action must avoid the restrictions stated in the Fundamental Rights. 
Prof. Anderson*’ taking the constitutional amendments, as they have been 
in our counrty, considered the Directive Principles to be more potent than 

42. Conititutiinal Lew { 6 ih Ed.),p. 27. 

43. Parliamert (1957), pp 11-12. 

44. CcrtniTunl of CuWa (1952), Chapter XIX. 

45. .4i InifoducUon to the firtfuA CnutilBtiMallaicr ( 1931 )^ p. 43. 

46. Hew Britain U GovrrniLpp, 5,6, 

47. Chaneing Law in Dnthping Cmatriu, pp. 63.89. 
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the Fundamental Rights. That they are not, is clear when one takes the 
Fundamental Rights with the guaranteed remedies. The Directive 
Principles are not justiciable but the Fundamental Rights are made 
justiciable. This gives a judicial control and check over State action 
ev'en within the four corners of the Directive Principles. It cannot be 
conceived that in following the Directive Principles the Fundamental 
Rights (say for example the equality clause) can be ignored. If it is 
attempted, then the action is capable of being struck down. In the same 
way, if an amendment of the Constitution is law, for thereasons e.xp]aincd 
by me, such an amendment is also open to challenge under article 32, 
if it offends against the Fundamental Rights by abridging or taking them 
away. Of course, it is always open to better Fundamental Rights. A law 
or amendment of the Constitution would offend the Fundamental Rights 
only when it attempts, to abridge or take them away. 

(142) The importance of Fundamental Rights in the world of 
today cannot be lost sight of. On December lO, 1948, the General 
Assembly of the United Nations adopted the Universal Declaration of 
Human Rights without a dissent. This draft was made after the Third 
Committee of the United Nations had devoted 83 meetings to it. The 
Declaration represents the civil, political and religious liberties for which 
men have struggled through the centuries and those new social and eco> 
nomic rights of the Individual which the Nations are increasingly recog* 
ntslng in their Constitutions. Some of these were proclaimed during the 
French Revolution and are included in the declarations of Nations taking 
pride in the dignity and liberty of the Individual. They are epitomized 
in the Preamble, and more fully expressed in Part III and IV of our 
Constitution. These Declarations wherever found arc intended to give 
a key to social progress by envisaging rights to work, to education and to 
social insurance. 

(143) The Nations of the world are now in the Second stage, ivherc 
Covenants arc being signed on the part of the States to respect such 
rights. United Nations Human Rights Commission has worked to produce 
t'vo drafts — one dealing with civil and political rights and the other with 
economic, social and cultural rights. The third stage is still in its infancy 
m which it is hoped to provide for the enforcement of these rights on an 
international basis. The Regional Charter of the Human Rights under 
which there is established already a European Commission of Human 
Rights to investigate and report on violations ’ of Human Rights, is a 
significant step In that direction. After 1955 the Eurpoean Commission has 
become competent to receive complaints from individuals although the 
enforceability of Human Rights on an international basis is still far from 
being achieved. If one compares the Universal Declaration with Parts 
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III and IV of our Constitution one finds remarakble similarity in the 
two. It is significant Chat our Conimittce on Fundamental Rights was 
deliberating when the Third Committee of the United Nations was 
deliberating on the Universal Declaration of Human Rights. Both are 
manifestoes of man’s inviolable and fundamental freedoms. 

(144) While the world is anxious to secure Fundamental Rights 
internationally, it is a little surprising that some intellectuals in our 
country, whom we may call “r/oKf no« classe” after Hegel, think of the 
Directive Principles in our Constitution as if they were superior to 
Fundamental Rights. As a modern philosopher** said such people ‘do lip 
service’ to freedom, thinking all the time in terms of social justice “with 
‘freedom’ as a by-product.” Therefote, in their scheme of things Funda- 
mental Rights become only an r^ifArton omans. One does not know what 
they believe in the communistic millenieum of Mane or the individualistic 
Utopia ofBastiat. To them an amendment of the Fundamental Rights 
is permissible if it can be said to be within a scheme of a supposed 
socio-economic reform, however, much the danger to liberty, dignity and 
freedom of the individual. There are others who hold to liberty and 
freedom of the individual under all conditions. Compare the attitude of 
Middleton Murra)’ u'ho tvould have Communism provided "there tvas uni- 
versal freedom of speech, of association, of elections and of Parliament". 
Tosuch the liberty and dignity of the Individual are inviolable. Ofcourse, 
the liberty of the individual under our Constitution, though meant to be 
fundamental, is subject to such restrictions as the needs of society dictate. 
These are expressly mentioned in the Constitution itself in the hope that 
no further limitations would require to be imposed at any lime. 

(145) I do not for a moment suggest that the question about reason- 
ableness, expediency or desirability of the amendments of the Constitu- 
tion from a political angle is to be considered by the courts. But what I do 
say is that the possession of the necessary majority does not put any party 
above the constitutional limitations implicit in the Constitution. It is 
obvious that the Constituent Assembly in making the Fundamental 
Rights justiciable was not satisfied with reliance on the sense of self- 
restraint or public opinion*' on which the majority in Sajjan Singh's case, 
1965-1 SGR 933«(A1R 1965 SC 845) docs. This is not an argument 
of fear. The question to askb: can a party, which enjoys 2/3rds majority 
today, before it loses it, amend article 368 in such wise that a simple 
majority would be siifliclcnt for the future amendments of the Constitu- 


43. Benedetto Croce. 
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tion? Suppose it did so, would there be any difference between the 
constitutional and the ordinary taws made thercaTter? 

(146) The liberty of the Individual has to be fundamental and 
it has been so declared by the people. Parliament today is not the 
coruliluenl body as the Constituent Assembly svas, but is a consiiiuted body 
tvhich must bear true allegiance to the Constitution as by law established. 
To change the Fundamental part of the Individual's liberty is a usurpa- 
tion of constituent functions because they have been placed outside the 
scope of the po^ver of constituted Parliament. It is obvious that Parlia- 
ment need not now legislate at all. It has spread the umbrella of 
article 31-6 and has only to add a clause that all legislation involving 
Fundamental Rights would be deemed to be within the protection 
hereafter. Thus the only palbdium against legislative dictatorship may 
be removed by a 2/3rds majority not only in praestnti but defuturo. This 
can hardly be open to a constituted Parliament. 

(H7) Having established that there is no difference between the 
ordinary legislative and the amending processes in so far as clause (2) of 
article 13 is concerned, because both being laws in their true character, 
come within the prohibition created by that clause against the State and 
that the Directive Principles cannot be invoked to destroy Fundamental 
Rights I proceed now to examine whether the EngUsk and American 
precedents lay down any principle applicable to amendments of our 
Constitution. In Britain the question whether a constitutional amend- 
ment is oalid or not cannot arise because the courts are powerless. Parlia- 
mentary Sovereignty under the English Constitution means that Parlia- 
ment enjoys the right to make or unmake any Ia^v whatever and no person 
or body has any right to question the legislation. The utmost and 
absolute despotic power belongs to Parliament. It can “male, confirm, 
enlarge, restrain, abrogate, repeal, revise and expand law concerning 
matters of all possible denominations”. What Parliament does, no 
authority on earth can undo. The Qpecn, each House of Parliament, 
the constituencies and the Law Courts have in the past claimed inde- 
pendent legislative powers but these claims are unfounded. It is impossi- 
ble to compare the Indian Parliament with the British Parliament as the 
former concedcdly in the ordinary legislation, is subject to judicial renew, 
both on the ground of competence arising from a federal structure and 
the existence of Fundamental Rights. The question of competence in the 
matter of amendment of the Constitution depends upon, firstly, 
compliance with the procedure laid down in article 368 and, secondly, 
upon the question svhether the process is in any manner restricted by the 
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Fundamental Rights. Such questions cannot obviously arise in the 
British Parliament.®® 

(148) The example of the Oonstitution of the United States can- 
not also serve any purpose although the greatest amount of support was 
sought to be derived from the decmons of the Supreme Court and the 
institutional writings in the United States. The power of amendment in 
the United States Constitution flows from article V.®' It must be noticed 
that the power is clearly not made equal to ordinary legislative process. 
One salient point of difference is that the President is nowhere in this 
scheme because his negative dots not run.*®* The amendment is thus 
not of the same quality as ordinary legislation. 

(149) The Supreme Court of the United States has no doubt 
brushed aside objections to amendments of the Constitution on the 
score of incompetence, but has refrained from giving any reasons. In 
theaost important of them, which questioned the 18lb Amendment, the 
Court only stated its conclusions. After recalling the texts of the article 
under which Amendments may be made and of the 18th Amendment 
proposed by the Congress in 1917 and proclaimed as ratified by the 
States in 1919, the court announced: 

‘*4'. The prohibition of the manufacture, sale, transportation, 
importation, and exportation of intoxicating liquors for 
beverage purposes, as embodied in the 18th Amendment, 
it wtthiniht powtr ta amendmentdby aidtit 5 0 / tht Constitution,** 
(emphasis (here ‘ ’) supplied)*®** 

50. Diccy givei three supposed limitaiions on the power of Parliament. Of these 
one that language has been used in Acts of Pariiamenl which implies that one 
Parliament can make taws whtcZi cannot be touched by any subsequent Parlia- 
ment, is not true. The best examples ate Act of treaties with Scotland and 
Ireland but these same Acts have been amended later. FrancisEacon found this 
claim to be untenable. Stt Dicey: Tie Uw of tht Conslimion, pp. 64-65. 

51. “Article V. The Congress, whenever 2/3rd$ of both Houses shall deem it 
oecessary shall propose Amendmeot to tWs Constitution, or on the Application 
of the Legislature of Iwo-thirds of the aevwal Sutes, shall call a Convention 
for proposing Amendment, wbi^, in either case, shall be valid to all intents 
and purpose), atFirt of Constitulion, when ratified be the Legislatures 
of thcee.fourlb! of the several Slates or by Conventions in tbree-fouribs 
thereof, as the one or the other Mode of Ratification may by proposed by the 
Congress: Provided that no Asneodmaii wUch may be made prior to the 
Year 1808 shall in any manner effect the first and fourth Clauses in the 
Ninth Section of the first Article; and that no State, without its Consent, 
shall be deprived of its equal snffrage in the Senate. 

51a. Su Hollingsworth t. Virginia (1797) 3 Dali 378. 

5lb, See Jfathim! Prehiiilhit Case* (1919) 253 (js 350_ 
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froin its record and it Nvas denied. The Supreme Court of Kansas refused 
to reviesv this denial on Certioran. The Supreme Court of the United 
States in an opinion, in which not more than 4 Justices took any parti* 
cular view, declined to interfere. Majority affirmed the decision of 
Supreme Court of Kansas. Four Justices considered that the question was 
political from start to finish and three Justices that the previous rejection 
of the law and the extraordinary time taken to ratify were political 
questions. 

(153) Although the Supreme Court has scrupulously refrained 
from passing on the ambit of article V it has nowhere said that it svill 
not take jurisdiction in any case involving the amending process®*. 
In f/ollinssworlA v. Virginia {1797} 3 Dali 378 { Op. cit. supra ) the 
Supreme Court assumed that the question was legal. The Attorney 
General did not even raise an objection. In Luther v. Borden (1647^50) 7 
How 1 {Op. tit. supra), the matter was finally held to be political which 
opinion prevailed unimpaired till some doubts have arisen after 
V. Carr (1962) 369 US 186 {Op. tit. supra). In the case the Court 
remarked... 

“We conclude.. .that the nonjusticiabilhy of claims resting on the 
guarantee clause which arises from the embodiment of questions 
that were thought 'political’ can have no bearing upon the justtci* 
ability of the equal protection claim presented in this case.. .We 
emphasize that it is the involvement in guarantee clause claims of 
the elements thought to define ‘political questions’ and no other 
feature, tvhich could render them non-justiciable. Specifically, we 
have said that Such claims are not held non-justiciable because 
they touch matters of State Governmental Organisation.” 

It would appear that the Equal Protection Clause was held to supply a 
guide for examination of apportionment methods better than the 
Guarantee Clause. 


(154) Although there is no clear pronouncement, a great contro- 
versy exists whether questions of substance can ever come before the 
Court and whether there are any implied limitations upon the amenda- 

tory power In the cases above noted, the other artidei (particularly the 

Bill of lUghts) were not read as limitations and no limitations outside the 
amending clause was implied. In the two cases in which the express 
hmitatioti of Equal Suffrage Clause wa, involved the Court did not enter 
the question. Thus the 15th and, on its strength, the 19th Amendments 


52. Set Rottsebaefrer: HanJbgck 
aad 5^; tboush tbe^utbor’s 


«f Amerkan CorulUuthnal Lau) {19391, pp. 397 
fpfaiwi h that it will deny jurbdictlon. 
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were upheld* In Coleman v. Miller {Op. cU. supra) the political question 
doctrine brought the support of only four Justices and in Baker v. Carr, 
(1962) 369 US 186, Op. eil (supra) the Federal Courts were held to have 
jurisdiction to scrutinise the fairness of legislative apportionment, under 
the 14th amendment and to taie steps to assure that serious inequities 
were wiped out. The Courts have thus entered the ‘political thicket*. The 
question of delimitation of constituencies cannot, of course, arise before 
Courts under our Constitution because of article 329. 

(155) Baker v. Carr (1962) 369 US 186 makes the Court sit in judg* 
ment over the possession and distribution of political power which is an 
essential part of a Constitution. The magical formula of ‘political 
question’ is losing ground and it is to be hoped that a change may be 
soon coming. Many of the attacks on the amendments were the result 
of a misunderstanding that the Constitution was a compact between 
States and that the allocation of powers was not to be changed at all. 
This was finally decided by Texasv. While (1869) 7 Wall 700 as far. 
back as 1869. 

(156) The main question of implied limitations has evoked a 
spate of writings. Bryce**, Weaver*’, Mathews”, Burdick**, Willoughby**# 
Willis’®, Rottchaefer**, Orfield*® (to name only a few) are of the opinion 
that there are no implied limitations, although, as Cooley points out, “it 
is sometimes expressly declared what indeed is implied without the 
declaration that everything in the declaration of rights contained is 
excepted out of the general powers of Government, and all laws 
contrary thereto shall be void.”** Express checks there arc only three. 
Two temporary checks were operative till 2808 and dealt with inter- 
ference with importation of slaves and the levying of a direct tax without 
apportionment among the States, according to population. Permanent 
check that nosv remains is equality of representation of States in the 
Senate. Some witers suggest that this check may also be removed in 
two moves. By the first the article can be amended and by the second the 
equality removed. ^Vhen this happens it will be seen whether the Supreme 
Court invokes any doctrine such as achieving indirectly what cannot be 
done directly. 

53. American Cotrmana.iaUfi, V’oJ. I. 

5-t. Constitutional Low'oaJ Its AJatiaistralia* 0^^). 

55. American Constitutional Sjslem (2d< 1 Ed.}, pp- 43-44, 

56. The Laio cf the American Certstitatiwa (Teh Imp.), p. 45. 

57. Tazore Law Lecluxes, ( 1924). 

58. Constitutional Law »f United Adt«r (1936). 

59. ef Ameriean Conslitatiaaal Law. 

60. Tie Amending of the Federal CnsHMun. 

61. Constitaiianal Limitations, Vdl,! (filh Ed.), pp. 95-96. 



646 


FOMDaMENTAI. SiaHTS amd constitutional amendment 


(157) It will, of course, be completely out of place in a judgment 
to discuss the views of the several writers and so I shall confine myself to 
the observation of Orfield to whom again and again counsel for the 
State turned either for support or inspiration. According to him, there arc 
no implied limitations un/rsj lAe Courts adopt that view and, therefore, no 
limitations on the substance of the amendments except the Equality 
Clause. His view is that when Congress is engaged in the amending process 
it is not legislating but exercising a peculiar power bestowed by article 
V. I have already shown that under our constitution the amending 
process is a legislative process, the only difference being a special majority 
and the existence of article 13(2). Orfield brushes aside the aigument 
that this would destroy the very concept of the Union which, as Chief 
Justice Marshall had said, was indestructible. Orfield faces boldly 
the question whether the whole constitution can be overthrown by an 
amendment and answers yes. But he says that the amendment must 
not be In violation of the Equality Clause. This seems to be a great 
concession. He makes this exception but Munro**, who finds it difficult 
to conceive of an unamendablc constitution suggests that it should be 
possible to begin witli that clause and then the door to amendments 
would be wide open. Of course, the Supreme Court has not yet faced 
an amendment of this character and it has not yet denied jurisdiction to 
itself. In the United States the Constitution works because, as observed 
by Willis, the Supreme Court hallowed to do "the work of remoulding 
the Conititution^to keep it abreast with new conditions and new times, 
and to allow the agencies expressly endowed with the amending process 
to act only in extraordinary emergencies or \tfhen the general opinion 
disagrees svith the opinion of the Supreme Court". In our country 
amendments so far have been made only with the object of negativing 
the Supreme Court decisions, but more of it later. 

(158) I have referred to Orfield although there arc greater names 
than hij c.xpounding the same views. I have refrained from referring to 
the opposite view which in the words of Willoughby has been "strenu* 
ously argued by reputable writers” although Willis discourteously referred 
to them in his book. My reason for not doing so is plainly this. The 
process of amendment in the United States is clearly not a Legislative 
process and there is no provision like article 13(2) under which "Jaws” 
abridging or taking away Fundamental Rights can be declared void. 
Our liberal Constitution has given to the Individual all that he should 
have— freedom of speech, of assoemtion, of assembly, of religion, of 
motion and locomotion, of property and trade and professi on. In addition 
it has made the State incapable of abridging or taking away these rights 

62. Tht CvetmmenI ef tkt UnitsdSlala (SthEd.), p. 77. 
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to the extent guaranteed, and lias itself shtnvn how far the enjoyment of 
those rights can be curtailed. It has given a guaranteed right to the 
person affected to move the Court. The guarantee is worthless if the 
rights arc capable of being taken atvay. This makes our Constitution 
unique and the American precedents cannot be of much assistance. 

(159) The Advocate-General of Madras relied upon Vedel.®* 
According to Vedel, a prohibition in the Constitution against its oivn 
amendment has a political but not juridicLil value, andfromthejuridl- 
cial point of view, a declaration of absolute constitutional immutability 
cannot be imagined. The constituent power being supreme, the State 
cannot be fettered even by itself. He notices, however, that the Constitu- 
tion of 1791 limited the power of amendment (Tension) fora certain time 
and that of 1875 prohibited the alternation of the Republican form 
of Government. He thinks that this hindrance can be removed by a 
tivo step amendment. He concludes that the constituent of today cannot 
bind the nation of tomorrow and no Constitution can prohibit its amend-- 
ment in all aspects. 

(160) Of course, the French have experimented with overadozen 
Constitutions, all very much alike, ivhile the British have slowly changed 
their entire structure from a monarchical executive to an e.xecutive from 
Parliament and have reduced the power of the House of Lords. Camp- 
bell-Bannerman, former Prime Minister of England summed up the 
difference to Ambassador M. de FIcurian thus: 

"...Q,uand nous faisons une Revolution, nous nc detruisons pas 
notre maison, nous en conservons avec soin la facade et, derricrc 
cette facade, nous rcconstruisons une nouvelle maison. Vous, 
Francais, agissez autrement: vous jetez has le vicil edifice et vous 
reconstruisez la meme maison avec une autre facade et sous un non 
different.'’ (When wc make a Revolution we do not destroy a 
house, we save with care the facade and behind construct a new 
house. You, Frenchmen, act differently. You throsv doivn the old 
edifice and you reconstruct the same house with a different facade 
and under a different name.) 

M. de FIcurian agreed that there svas a lot of truth in it (// j,-a du Vrat 
danseelte boulttde).** 

(161) But of course to a Frenchman brought up in a legal system 
in which the Courts do not declare even an ordinary statute to be invalid, 

63. Manmtel Elemtnlairt dt Dreil Cmtitilaliiiul (Sirey), p. 117. ' 

64. Recounted by M. de Flctfrian in the Preface toj. Msgnaa de Bornier, L 
‘Empire Britannique, jon evolution Ptditique et ConjtituiionelIe'’p. 6,_quoled 
la Wheare: Deminien Status, p. 10. 
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the idea of ihe unconstitutionaiity of a constitutional amendment does 
not even occur. France and Belpum have created no machinery for 
questioning legislation and rely on moral and political sanctions. Even 
an English lawyer and less so an American lawyer finds it difficult to 
understand how the legality of an amendment of the Constitution can 
ever be questioned. It appears to them that the procedure for the amend- 
ment being gone through there is no one to question and what emerges 
is the Constitution as valid as the old Oocistitution just as binding. The 
matter, however, has to be looked at in this svay. Where the Constitution 
is overthrown and the Courts lose their position under the old Constitu- 
tion, they may not be able to pass on the validity of the new Constitution. 
This is the result of a revolution pure and simple. Where the new 
Constitution is not accepted and the people have not acquiesced in the 
change and the Courts under the old Constitution function, the Courts 
can declare the new Constitution to be void. Perliaps even when the 
people acquiesce and a new Government comes into being, the courts 
may still declare the new Constitution to be invalid but only if moved to 
do 80 . It is only when the Courts begin to function under the new 
Constitution that they cannot consider the vires of that Constitution 
because then they owe their existence to it. 1 agree with Orfield in these 
observations taken from his book. He, however, docs not include 
mtndmenis of the Constitution in these remarks and expressly omits 
them. His opinion seems to indicate that in the case of amendments 
courts are completely free to see that the prescribed constitutional mode 
of alternation is complied with and the alternation is within the per- 
missive limits to which the Constitution wishes the amendments to go. 
This is true of all amendments but particularly of an amendment seeking 
to repeal the courts’ decision and being small in dimension, leaves the 
Courts free to consider its validity. The Courts derive the power from 
the existing terms of the Constitution and the amendment fails if it seeks 
to overbear some existing restriction on legislation. 

(162) What 1 have said does not mean that Fundamental rights 
are not subject to change or modification. In the most inalienable of 
such rights a distinction must be made between possession of a right and 
its exercise. The first is fixed and the latter controlled by justice and 
necessity. Take for example article 21 : 

■'No person shall be deprived of his life or personal liberty except 

according to procedure established by law.” 

Of all the rights, the right to one’s life is the most valuable. This article 
of the Constitution, therefore, makes the right fundamental. But the 
inalienable right is curtailed by a murderer's conduct as viewed under 
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law. The deprivation, when it takes place, is not of the right which 
was immutable but of the continued exercise of the right. Take a 
Directive Principle which is not enforceable at law but where the same 
result is reached. The right to emploj'ment is a directive principle. 
Some countries even view it as a Fundamental Right. The exercise, 
however, of that right must depend upon the capacity of Society to afford 
employment to all and sundry. The possession of this right also cannot be 
confused with its exercise. One right here is positive and can be enforced 
although its exercise can be curtailed or taken away, the other is a right 
which the State must try to give but which cannot be enforced. The 
Constitution permits a curtailment of the exercise of most of the Funda- 
mental Rights by stating the limits of that curtailment. But this power 
does not permit the State itself, to take away or abridge the right beyond 
the limits set by the Constitution. It must also be remembered that the 
rights of one individual are often opposed by the rights of another in- 
dividual and thus also become limitative. The Constitution in this svay 
permits the Fundamental Rights to be controlled in their exercise but 
prohibits their erasure. 

(163) It is argued that such approach makes Society static and 
robs the State of its sovereignty. It is submitted that it leaves revolution 
as the only alternative if change is necessary. This is not right. The 
whole Constitution is open to amendment. Only two dozen articles are 
outside the reach of article 368. That too because the Constitution has 
made them fundamental. What is being suggested by the counsel for 
the State is itself a revolution because as things are that method of 
amendment is illegal. There is a legal method. Parliament must act in a 
different way to reach the Fundamental Rights. The State must reproduce 
the power which it has chosen to put under a restraint. Just as the French or 
the Japanese, etc. cannot change thearticles of their Constitution which are 
made free from the power of amendment and must call a convention 
or a constituent body, so also ive in India cannot abridge or take away 
the Fundamental Rights by the ordinary amending process. Parliament 
must amend article 368 to convoke another Constituent Assembly, pass 
a law under item 97of the First List of the Schedule 7 to call a Constituent 
Assembly and then that assesabJy izray be ab3e to abridge or tale 
away the Fundamental Rights If desired. It cannot be done otherwise. 
The majority in SaJjan Singh's case, 1965-1 SGR 933 = (AIR 1965 SC 845), 
suggested bringing article 32 under the Proviso to improve protection to 
the Fundamental Rights. Article 32 docs not stand in need of this 
protection. To abridge or take asvay that article (and the same is true 
of all other Fundamental Rights) a eonsliluent body and not a constituted 
bodjf is required. Parliament today is a constituted body with powers of 
legislation which include amendments of the Constitution fay a special 
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majority but only so far as article 13(2) allows. To bring into existence 
a constituent body is not impossible as I had ventured to suggest during 
the hearing and which I have nosv more fully explained here. It may 
be said that this is not necessary because article 3G0 can be amended to 
confer on Parliament constituent posvers over the Fundamental Rights. 
This would be wrong and against article 13{2). Parliament cannot 
increase its powers in this way and do indirectly which it is intended not 
to do directly. The State docs rsoi lose its Sovereignty but as it has chosen 
to create self-imposed restrictions through one constituent body, those 
restriction] cannot be ignored b/ a constiivsed body which makes laws. 
Laws so made can aifect those paru of the Constitution which are outside 
the restriction in article 13(2) but any law (legislative or amendatory) 
passed by such a body must conform to that article. To be able to 
abridge or take away the Fundamental Rights which give so many 
assurances and guarantees a fresh Constituent Assembly must be con- 
voked. Withoutsueh action the protection of the Fundamental Rights 
must remain immutable and any attempt to abridge or take them away 
in any other way must be regarded as rcvolulion.nry. 

(IGl) I shall now consider the amendments of the Fundamental 
Rights made since the adoption of the Constitution, with a view to illus- 
trating my meaning. Part III is divided under di/Terent he.id)ngs. They 
are (a) General, (b) Right to D^uality, (e) Right to Freedom, (d) Right 
against Exploitation, (e) Right to Ffecdom of Religion, (f) Cultural and 
Educational Rights, (g) Right to Property, (J») Right to Conttitutional Re- 
medies, I shall first deal with amendments of topics other th.m the topic 
(g) — Right to Property. The articles which were amended in the past arc 
articles 15 and 19 by the 1st Amendment (Idihjunc I9j|) and Article 16 
by the 7th Amendment (19 October 1956). The IGth Amendment added 
the words “the sovereignty and integrity of India*’ to some cl.auses. As that 
docs not abridge or take away any Fundamental Right, I shall not refer to 
the IGih Amendment hercaRer. “rhat Amendment was valid. The changes 
so made may be sucimarired In article 15, which deals with prohibition 
of discrimination on the sroutid of religion, race, caste, sex or place of 
birth, clause (3) allowed the State to make special provision for women 
and children. A new clause was added which reads: 

"(4) Nothing in tlm mic)e or in clause (2) of article 29 shall 
prevent the State from malung any special provision for the 
advancement of any socially ami educationally backward 
classes of citizens or for the Scheduled Ckistcsand the Schedul- 
ed Tribes.” 

It is argued by courael for (he Slate tliat by lifting the ban to male 
■pecial provision lor baclsrard classes of ciliaens, there U discrimination 
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against the higher classes. This Is the view which classes in a privileged 
position who had discriminated against the backward classes for centuries, 
might indeed take. But I cannot accept this contention. The Consti- 
tution is intended to secure to all citizens “Justice, social, economic and 
political” and “Equality of Status and Opportunity” (vide the Preamble) 
and the Directive Principles include article 38 svhich provides: 

“38. The State shall strive to promote the welfare of the people 
by securing and protecting as effectively as it may a social 
order in which justice social, economic and political, shall 
inform all the institutions of the national life.” 

To remove the efrect of centuries of discriminatory treatment and to 
raise the down-trodden to an equal status cannot be regarded as discrimi- 
natory against any one. It is no doubt true that in SlaU ej Madras 
V. Champakam 1951 SCR 525s=(AIR 1951 SC 226) the reservation of 
scats for Backward Classes, Scheduled Castes and Tribes in public 
educationalinstitutions \vas considered invalid. Articles 16(4) and 340 
had already provided for special treatment for these backward classes 
and article 46 had provided that the State shall promote with special 
care their educational and economic interests. With all due respects the 
question of discrimination hardly arose because in view oftheseprovistons 
any reasonable attempt to raise the status of the backward classes could 
have been upheld on the principle of classification. In any event, the 
inclusion of this clause to article 16 does not abridge or take away any 
One’s Fundamental Rights unless the view be taken that the backward 
classes for ever must remain backward. 

(165) By the First Amendment the second and the sixth clauses 
of article 19 were also amended. The original clause (2) was substituted 
by a new clause and certain words were added in clause (6). Thechanges 
may be seen by comparing the unamended and the amended clauses 
side by side: • * ' 

*19(1) All citizens shall have the right — 

(a) to freedom of speech and expression; 

X ■ X ' . X . • X 

(2) (Before Amendment) .• ) - ; (After Amendment) 

Nothing in sub-clause (a) of clause Nothing In sub-clause (a) of 

(1) shall affect the oper.'ition of clause (1) shall affect the opera- 

uny existing law in so far as it tioo of any existing law, or prevent 

relates to or prevent ' the State ‘ the State from making any law, 
from making any law relating to ' in' so far as such law imposes 
libel, slander, defamation, con- reasonable restrictions on the excr- 
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tempt of court or any matter 
which offends against decency or 
morality or which undermines the 
security of, or tends to overthrow, 
the State. 


ciseofthc right conferred by the 
said sub-clause in the interest of 

the ...... 

security of the State, friendly re- 
lations with foreign States, public 
order, decency or morality, or in 
reiatha to conieropt of cour^ 
defamation or incitement to an 
offence. 


X X X X 

The amendment was necessary because in /liunrjA Thopar v. Slate ef 
Affli/rar 1950 SCR 594==(AIR 1950 SC 121), it was held that distur- 
bances of public tranquillity did not come within the expression "under- 
mines the security of the Slate*’- Later the Supreme Court itself observed 
in the Stats o/ihAar V. flm 1952 SCR G51«(AIR 1952 SC 329) 

that this Court did not intend to lay down that an olTcnce against 
public order could not in any case come within that espresslon. The 
changes related to (a) "friendly relations with foreign States", (b) 
"public order", and (c) "incitement to an ofTcnce" and the words 
"undermines the security of the State or tends to overthrow the State" 
were replacerl by tlie words “in the intcresli of the security of the 
State." This change could be made In view of the existing provUlont 
of the clause as the later decision of this Court above cited clearly show 
that "public order" and "incitement to olfcnce" were already compre- 
hended. The amendment was within the permissible limits as it did not 
abridge or take airay any Fundamental Right. 

(16G) The Amending Act passed by Parliament also included a 
sub-section which read: 


"(2) No law in force in the territory of India immediately before 
the commencement of the Constitution which is consistent 
with the provisions of article 19 of the Constitution as amended 
by sub-section (1) of this section shall be deemed to be void, 
or ever to have become void, on the ground only that, being 
a lasv which takes away or abridges the right conferred 
by sub-clause (a) of clause (I) of the said article, Us operation 
was not saved by clause (2) of that article as originally 
enacted. 


Explanation — In this sub-section, the expression "law in 
force" has the same meaning as in claiue (I) ofartlcle 13 of 
this Constitution." 
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(167) This sub'section was not included in the Constitution. 
That device was followed in respect of certain State statues dealing with 
property rights by including them in a new Schedule. It did not then 
occur to Parliament that the laws could be placed under a special 
umbrella of constitutional protection. Perhaps it was not considered 
necessary because article 19(2) was retrospectively changed, and the 
enactment of this sub-section was an ordinary legislative action. If the 
amendment had failed, the second sub-section of S. 3 would not have 
availed at all. 


(168) Turning now to clause (6), wc may read the original and 
the amended clause side by side: 

“19. (1) All citizens shall have the right 

X X X X 

(g) to practise any profession, or to carry on any occupation, 
trade or business. 


X X 

(6) (Before Amendment) 
Nothing In sub-clause (g) of the 
said clause shall affect the operation 
of any existing law in so far as it 
imposes, Of prevent the State from 
waking any law imposing, In the 
interests of the general public, 
reasonable restrictions on the exer- 
cise of the right conferred by thesub- 
clause, and, in particular nothing 
in the said sub-clause, shall affect 
the operation of any existing law in 
SO far as it prescribes or empowers 
any authority to prescribe, or pre- 
vent the State from making any 
law prescribing or empowering any 
authority to prescribe, the profes- 
sional or technical qualifications 
necessary for practising any profes- 
sion or carrying on any occupation, 
trade or business. 


X X 

(After Amendment) 

Nothing in sub-clause (g) of the 
said clause shall affect the opera- 
tion of any existing law in so far 
as it imposes, or prevent the State 
from making any law imposing, in 
the interests of the general public^ 
reasonable restrictions on the exer- 
cise of the right conferred by the 
said sub-clause, and, in particular, 
nothing in the said sub-clause, 
shall affect the operation of any 
existing law in so far as it relates 
to, or prevent the State from 
making any law relating to— 

(i) the professional or technical 
qualiBcations necessary for practi- 
sing any profession or carrying on 
any occupation, trade or business, or 
(u) the carrying on by the State, 
or by a corporation owned or 
controlled by the State of any 
trade, business, industry or service, 
whether to the exclusion, complete 
or partial of citizens or otherwise.’* 
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The first change is in the verbiage and is notone of substance. It only 
removes some unnecessary svords. The new sub'clause Js innocuous 
except where it provides for the exclusion of citizens. It enables 
nationalisation of industries and trade. Sub-clause (g) {to the generality 
of which the original clause (6) created some exceptions) allowed the 
State, to make laws imposing, in the interests of the general public, 
reasonable, restrictions on the exercise of the right conferred by the sub- 
clause. A law creating restrictions can, of course, be made outside the 
Constitution or inside it. If it was considered that this right in the State 
was required in the interests of the general public, then the exercise of 
the right to practise profession or to carry on an occupation, trade or 
business could be suitably curtailed. It cannot be said that nationalisation 
is never in the interest of the general public. Tills amendment svas 
thus within the provision for restricting the exercise of the Fundamental 
Right in 5ub-cl. ^g) and was perfectly in order. 

(169) The Seventh Amendment introduced certain words in 
article 16(3). The clauses may be compared: 

(3) (Before Amendment) (After Amendment) 

Nothing in this article shall pre- Nothing in this article shall pre* 

vent Parliament from making any vent ParUament from making any 

law prescribing {n regard to a class Jaw prescribing, in rcg.ird to a 

oTclassesofemploymentorappoint- clast or classes of employment or 

ment to an office under any State appointment to an office under the 

specified in the First Scheduleor Government of, orany local autho* 

iny local or other authority within rity within, a State or Union 

its territory, any requirement as to territory, any requirement as to 

residence within the State prior to residence within that Stale or 

such employment or appointment. Union territory prior to such 

employment or appointment. 

The change is necessary to include a reference to Union territory. It has 
no bearing upon Fundamental Rights and neither abridges nor takes 
away any of them. In the result none of the amendments of the articles 
m parts other than that dealing with Right to Property is outside the 
amending process because article 13(2) is in no manner breached. 

(170) This brings me to tlie main question in this case. It Is, 
whether the amendments of the part Right to Property in Part III of the 
Constitution were legally made or not. To understand this part of the 
case I must first begin by discussing what properly rights mean and how 
they were safeguarded by the Constitution as it was originally framed. 

Right to Property” in Part III was originally the subject of one article, 
three articles 31, 32.A and 31-Band 
the Ninth Schedule. The original thirty-fint article read: 
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“31. Compulsory acquisition of property: — 

(1) No person shall be deprived ofhU property save by authority 
of law. 

(2) No property, movable or immovable, including any interest 
in, or in any company owning, any commercial or industrial 
undertaking, shall be taken possession of or acquired for 
public purposes under any law authorising the taking of 
such possession or such acquisition, unless the law provides 
for compensation for the property taken possession of or 
acquired and either fixes the amount of the compensation, or 
specifies the principle on which, and the manner in which, 
the compensation Is to be determined and given. 

(3) No such law as is referred to In clause (2) made by the 
Legblature of the State shall have effect unless such law, 
having been reserved for the consideration of the President, 
has received his assent. 

(4) If any BUI pending at the commencement of this Constitu- 
tion in the Legislature of a State has, after it has been passed 
by such Legislature, been reserved for the consideration of 
the President and has received hts assent, then, notwithstand- 
ing anything in this Constitution, the law so assented to shall 
not be called In question in any court on the ground that it 
contravenes the provisions of clause (2). 

(5) Nothing in clause (2) shall afTccI:— 

(a) the provisions of any existing law other than a law to 
which the provisions of clause (6) apply, or 
(b) tlie provisions of any law which the State may hereafter 
make:— 

(i) for the purpose of imposing or le\ 7 lng any taxor 
pcnaltj", or 

' (ii) for the promotion of public health or the prevention 
of daoget So Uft or psopetty, or 
(iii) in pursuance of any agreement entered into between 
the Government of the Dominion of India or the 
Government of India and the Government of any 
other country, or otherwise, with respect to property 
declared by law to be ev’acuee property. 

(6) Any law of the State enacted not more than eighteen montlis 
before the commencement of this Constitution may within 
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three months from such commencement be submitted tD the 
President for his certification; and thereupon, if the President 
by public notification so certifies, it shall not be called in 
question in any court on the ground that it contravenes the 
provisions of clause (2) of this article or has contravened the 
provisions of sub-section (2) of section 299 of the Govern- 
ment of India Act, 1935.** 

(171) The provisions of this article are intended tobereadwith 
article 19(1) (f) which reads: 

“19 (I) All citizens shall have the right 

X X X X 

(f) to acquire, hold and dispose of property.” 

Article 19(1) (f) is subject to clause (6) which I have already set out 
elsewhere and considered. Ownership and exchange of property are thus 
recognised by the article. The word ‘property* is not defined and I shall 
presently consider what may be included in ‘property'. ^Vhatcvc^ the 
nature of property, it is cleat that the first clause of article 31 the tight 
to property may be taken away under authority of law. This was subject 
to one condition under the original article 31, namely, that the law 
must either fix the compensation for the deprivation or specify the 
principles on which and the manner in which compensation svas to be 
determined and given. This was the heart of the institution of property as 
understood by the Constituent Assembly. The rest of the article only 
gave constitutional support against the second clause, to legislation 
already on foot in the States. This created a Fundamental Right in pro- 
perty. The question may now be asked: why svas it necessary to make 
such a Fundamental Right at all? 

(172) There is no natural right in property and as Burke said in 
his Reflections, Government is not made in virtue of natural rights, tvhich 
may and do exist in total independence of it. Natural rights embrace 
activity outside the status of ritizen. Legal rights arc required for free 
existence as a social being and the State undertakes to protect them. 
Fundamental Rights are those righu which the State enforces against 
itself. Looking at the matter briefly but historically, it may be said that 
tbeGteriAwwew^AaviaseoCtSvtst diaxmiAions for asGierkt** poimsoMt 
they did not distinguish between personality as a citizen and personality 
as a human being. For them the Individual was merged in the Citizen 
and the Citizen in the State. There Was personal liberty and private law 
but there was no sharp division between the different kinds of laws. The 


6S. Dat Diilsehts Ctnossmcho/lrnlu (III, 10). 
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Romans evolved this gradually, not when the Roman Republic existed, 
but when the notion of a Fisciis developed in the Empire and the legal 
personality of the Individual was separated from his membership of the 
Slate. It was then that the State began to rccongizc the rights of the 
Individual in his dealing with the State. It was Cicero** who was the 
first to declare that the primary duty of the Governor ofa State svas to 
secure to each individual in the possession of his property. Here we 
may see a recognition of the ownership of property as a Fundamental 
Right. This idea was so engrained in early social philosophy that we find 
Locke opining in his *Ciril Cnemmtnl' (Ch. 7) that ‘'Government has 
no other end but the preservation of property**. The concepts of liberty, 
equality and religious freedom were wcll-lcnosvn. To them was added the 
concept of property rights. Later the list included "eijualilas, libfrtas, ius 
securitatis, itu deftnsions, and iiu punundt.*' The concept of property right 
gained further support from Bentliam and Spencer and Kant and Hcgcl.*^ 
The term property in its pristine meaning embraced only land but it 
soon came to mean much more. According to Noyes-** 

“Property is any protected right or bundle of rights (interest or 
thing) with direct or indirect regard to any external object (i. t. 
other tlian the person himself) which is material or quasi material 
(*■ r. a protected process) and wluch the then and there organisation 
of Society permits to be either private or publie, which is connoted 
by the legal concepts of occupying, possessing or using.” 

The right is enforced by excluding entry or interference by a person not 
legally entitled. The position of the State the individual fa the 

subject ofarticlcs 19 and 31, Sl-Aand 31-B. 

(173) Now in the enjoyment, the ultimate right may be an interest 
which fa connected to the object through a series of intermediaries in 
which each ‘holder* from the last to the first 'holds of* ‘the holder’ before 
him. Hmc was when there was a lot of ‘free property’ which was open 
for appropriation. As Noyes** puts it, “all physical manifestations capable 
of being detected, localised and identified'* can be the objects of property. 
One exception now made by all civilized nations fa that human beings 
^ no longer appropriable. If any free properly was available then it 
could be brought into possession and ownership by mere taking. It has 
been very aptly said that all private property fa a system of monopolies 
and the right to monopolise lies at the foundation of the institution of 

66. De Off (The Office*) II Ch. XXI (Everyman), p. 105. 

67. \V. Friedmami: Lfgal Thnyy {4lh E<1.}.' PP- 375.76. 

68. TJu iHstisvlim nf Preptr^ (1936), p. 436. 

69. Hid., p. 438. 



658 


FUNDAMENTAL RIOHTS AMD CONSTITCrriONAL AMENDMENT 


property. Pound” in ciassifying rights in rtm puts private property along 
with personal integrity right against injury to life, body and health 
(bodily or mental), personal liberty (free motion and locomotion), 
Society and control of one’s family and dqjcndcnts. An extremely valu- 
able definition of ownership is to be found in the ReilaUmenl of Ihe Law 
of Property where it is said: 

“It is the totality of rights as to any specific objects which arc 

accorded by law, at any time and place, after deducting social 

reservations." 

This is the core from which some rights may be detached but to which 
they must return when liberated. 

(174) The right to property in its primordial meaning involved 
the acquisition or a free object by possession and conversion of this posses- 
sion into ownership by the protection of Stale or the ability to exclude 
interference. As the notion of a State grew, the right of property was 
strong or weak according to the force of political opinion backing it or 
the legislative support of the State. The English considered the rightas 
the foundation of society. Blackstone’* explained it on religious and 
social grounds claiming universality for it and called it the right of the 
English people. William Palcy’* although he thought the institution 
paradoxical and unnatural, found it full of advantages, and lilackintoih in 
his famous diatribe against the French Revolution described it as the 
“Sheet-anchor of society". This institution appeared in the Magna 
Carta, in the American Declaration of Independence and the French 
Declaration of Rights of Man. Later we find it in many Constitutions 
described as Fundamental, general and guaranteed”. 

(175) Our Constitution accepted the theory that Right of Property 
is a fundamental right. In iny opinion it was an error to place it in that 
category. Like the original article 16 of the Draft Dill of the Constitu- 
tion which assured freedom of trade, commerce and intercourse within 
the territory of India as a fundamental right but was later removed, the 
right of property should have been placed in a different chapter. Of all 
the fundamental rights it Is the weakest. Even in the most democratic of 
Constitutions, (namely, the West German Constitution of 1949) there 
Was a provision that lands, minerals and means of production might be 

70. JliaJings, p. 420. 

71. Commnlaries. 

72. Moral PAilosophj. 

73. Under the Constitution of Norway Ihe ri^is (Odels and Asaele rights) can- 
not be abolished but if the State reqtures the owner must surrender the pro- 
perty and he u compensated. 
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socialised or subjected tocoatroL Article 31, ifit contemplated socialis- 
ation in the same way in India, should not have insisted so plainly upon 
payment of compensation. Several speakers \\-arned Pandit Nehru and 
othen of the danger of the second clause ofarticleSl, but it seems that 
the Constituent Assembly was quite content that under it the Judiciary 
would have no say in the matter of compensation. Perhaps the dead 
hand of S. 299 of the Constitution Act of 1935 was upon the Constituent 
Assembly. Ignored were the icsohitions passed by the National Planning 
Committee of the Congress (1941) which had advocated the co-operative 
principle for cTploitation of land, the Resolution of 1947 that land with 
its mineral resources and all other means of production as well as 
distribution and exchange must belong to and be regulated by the 
Community, and the warning of Mahatma Gandhi that if compensation 
had to be paid we would have to rob Peter to pay PauP*. In the 
Constituent Assembly the Congress (which wielded the majority then, as 
it does today) tvas satisfied svjih the Report of the Congress Agrarian 
Reforms Committee 1949 which declared itself in favour of the elimina- 
tion of all intermediaries between the State and the tiller and imposition 
of prohibition against subletting. The Abolition Bills were the result. 
Obviously the Sardar Patel Committee on Fundamental Rights was 
Qot prepared to go far. In the debates that followed, many amend- 
tnents and suggestions to alter the draft article protecting property, 
failed. The attitude was summed up by Sardar Patel. He conceded that 
land would be required for public purposes but hopefully added: "not 
only land but so many other things may have to be acquired. And the 
State will acquire them after paying compensation and not expropriate 
them."'* 

(176) ^Vhat was then the theory about Right to Property accepted 
by the Constituent Assembly? Again I can only describe it historically. 
Grotius^* had treated the right as an acquired right (iuj quaesilum) and 
ownership (dmtmum) as cither serving individual interests (vulgare) or 
for the public good (jemimnj). According to him, the acquired right had 
to give way to eminent domain (ex vi nper'^minenltt daminii) but there 
must he public Interest (pai/ifoBfiii/ar) and (fpojJrJir compensation. In 
the social contract theory also the contract induded protection of property 
With recognition of the power of the ruler to act in the public interest 
and emergency. Our constitutional theory treated property rights as 
inviolable except through law for public good and on payment of com- 
pensation. Our Constitution saw the matter in the way of Grotius but 


See Censtituent Asstmiljr Deiain, VoL IX, pp. 1204-6. 

75. /JW., Vol. I, p.517. 
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overlootcci the possibility that just compensation may not be possifafc. It 
follows almost literally the German jurist Ulrich Zasius (except in one 
respect) : Pnn«/N non poleil auferremihi urn meam site me gentium, sive 
chile sit facia mea. 

(177) All would have been well if the Courts had construed 
article 31 difTcrcntly. However, the decisions of the High Courts and the 
Supreme Court, interpreting and expounding this philosophy took a 
different view of compensation. 1 shall refer only to some of them. Fint 
the Patna High Court in Kameskmr v. Bihar ( AIR 1952 Pat. 91 ) applied 
article 14 to strike down the Reforms Act in Bihar holding it to be 
discriminatory. This need not have occasioned an amendment because 
the matter could have been righted, as indeed it was, by an appeal to the 
Supreme Court (sec State ef Bihar v. Kameshwar 1952 S.C.R. 889). The 
Constitution (First Amendment) Act, 1951 followed. It left article 31 
intact but added two fresh articles, articles 31-A and 3I-B which arc 
respectively headed "saving of laws providing for acquisition of estates 
etc." and "Validation of certain Acts and Regulations" and added a 
schedule Ninth to be read with article 3f*B naming therein thirteen Acts 
of the State Legislatures. Article 3I*A was deemed always to have been 
inserted and article 3l*B wiped out respectively all decisions of the courts 
which had declared any of the scheduled Acts to be invalid. The texts of 
these new articles may now be seen, 

"SI-A Saving of laws providing for acquisition of estates etc. 

(1) Notwithstanding anything in foregoing provisions of this 
Part, no law providing for the acquisition by the State of 
any estate or of any rights therein or for the extinguishment 
or modification of any such rights shall be deemed to be 
void on the ground that it is inconsistent with, or takes 
away or abridges any of the rights conferred by, any provi- 
sions of this Part; 

Provided that where such law is a law made by the Legis- 
lature of a State, the provmons of this article shall not apply 
thereto unless such law, having been reserved for the 
consideration of the President, has received his assent. 

(2) In this article, 

(a) The expression 'estate* shall, in relation to any local 
area, have the same meaning as that expression or its local 
equivalent has in the existing law relating to land tenures in 
force in that area, and shall also include any jaffiV, inam or 
muaji or other similar grant; 
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(b) The expression ‘right* in relation to an estate shall include 
any rights vesting in a proprietor, sub-proprietor, tenure- 
holder or other intermediary and any rights or privileges in 
respect of land revenue.** 

31-B. Validation of certain Acts and Regulations. 

Without prejudice to the generality of the provisions con- 
tained in article 3I-A, none of the Acts and Regulations 
specified in the Ninth Schedule nor any of the provisions 
thereof shall be deemed to be void, or ever to have 
become void, on the ground that such Act, Regulation or 
provision is inconsistent with, or takes away or abridges any 
of the rights conferred by, any provision of this Part and 
notwithstanding any judgment, decree or order of any 
court or tribunal to the contrary, each of the said Acts and 
Regulations shall, subject to the power of any competent 
Legislature to repeal or amend it, continue in force. 

Article SNA has been a protean article. It has changed its face many 
times. Article 3NB has remained the same till today but the Ninth 
Schedule has grown. The Constitution (Fourth Amendment) Act 1955, 
took the number of the Schedule statutes to 20 and the Constitution 
(Seventeenth Amendment) Act, 1964 to 64 and a so called explanation 
^hich saved the application of the Proviso in article SNA was also added. 
The device (approved by Shankari Praiod’t case, 1952 SCR 89: AIR 
1931 SC 458) was found so attractive that many more Acts were sought 
fo be included but Avere dropped on second thoughts. Even so, one 
Wonders how the Railway Companies (Emergency Provisions) Act 1951, 
the West Bengal Land Development and Planning Act and some others 
Could have been thought of In this connection. By this device which can 
he extended easily to other spheres, the Fundamental Rights can be com- 
pletely emasculated by a 2/3 majority even though they cannot be touched 
m the ordinary way by a unanimous vote of the same body of men. The 
Stale Legislatures may drive a coach and pair through the Fundamental 
Rights and the Parliament by 2/3 majority will then put them outside 
jurisdiction of the Courts.’ Was ft reaffy intended that the restriction 
Against the State in Article 13(2) might be overcome by the two agencies 
acting hand in hand? 

^ (178) Article SNA dealt with the acquisition tiy the State of an 

estate’ or of any rights therein or the extinguishment or modification of 
4ny such rights. A law of the State could do these with the President’s 
Assent, although it took away or abridged any of the rights conferred by 
provisions of Part III. -The words 'estate’ and ‘rights in relatlori to 
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an estate’ were defiaed. The constitutional amendment was challenged 
in 5AiMilar« Pwai’j case, 1952 SGR 89: (AIR 1951 SG 458} on various 
grounds but was upheld mainly on two grounds to which I objected in 
Sajjan Singk’t case, 1965-1 SGR 933: (AIR 1965 5G 845). I have 
shown in this judgment, for reasons which I need not repeat and which 
must be read in addition to what I said on the earlier occasion, that I 
disagree respectfully but strongly vnth the view of the Court in those 
two cases. This touches the first part of the amendment which created 
article 31-A. I do not and cannot question article 31-A because (a) it 
was not considered at the hearing of this case, and (b) it has stood for a 
long time as part of the Constitution under the decision of this Court and 
has been acquiesced in by the people. If I was free I should say that the 
amendment was not legal and certainly not justified by the reasons 
given in the earlier cases of this Court. Under the original article 31, 
compensation had to be paid for acqumtion fay the State. This was the 
minimum requirement of article 31(1) and (2) and no amendment could 
be made by a csnstiluhd Pdrb'eownt to avoid compensation. A law made 
by aeowtiluhd PaWiamrnt had to conform to article 13(2) and article 31 
could not be ignored. 

(179) In 1934 the Supreme Court in a scries of cases drew the 
distinction between article 19(1) (f) and article 31, particularly in 
Bengal V. Suhdh Gafial, 1954 SCR 587: (AIR 1954 SG 92), Dwarkadat 
Srinivas v. Shohput Spinning Co. 1954 SCR $74: (AIR 1954 SC 119). 
In State of West Bengal v. Af«. Bela Banerjee and others 1954 SCR 558 : 
(AIR 1954 SG 170), this Court held that compensation in article 31(2) 
meant just equivalent, i. t. ‘full and fair money equivalent’ thus making 
the adequacy of compensation justiciable. 

(180) The Constitution (Fourth Amendment) Act, 1955 then 
amended both article 31 and article 3UA. Clause (2) of article 31 was 
substituted by— 

“(2) No property shall be compulsorily acquired or requisitioned, 
save for a public purpose and save by authority of a law 
which provides for compensation for the property so acquired 
or requisitioned and either fixes the amount of the compen- 
sation or specifies the principles on which, and the manner 
in which, the compensation is to be determined and given; 
and no such law shall be called in question in any court on 
the ground that the compensation provided by that law is 
not adequate.” 

The opening words of the former second clause were modified to make 
them more ctTectlve but the muzzling of courts in the matter of adequacy 
of the compensation was the important move. As Basu says: 
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“It IS evident tint the 1955 amendment of clause (2) cats 
into vitals of the Gonstitational mandate to pay compen- 
sation and demonstrates a drift from the moorings of the 
American concept of private property and judicial review 
to which our Constitution was hitherto tied, to that of 
Socialism 

It IS appropriate to recall here that as expounded by Professor Beard” 
(whose views offended Holmes and the Times of New York but which 
are now being rewOgniscd after his further explanation”) the Constitution 
of the United States is an economic document prepared by men who were 
wealthy or allied with property rights, that it is based on the 
concept that the fundamental rights of property are anterior to Govern- 
raeat and morally beyond the reach of popular majorities and that the 
Supreme Court of the United States preserved the property rights till the 
New Deal era The threat at that time was to enlarge the Supreme 
Court but not to amend the Constitution It appears that the Indian 
Socialists charged with the idea of hfarx, the IVebbs, Green, LasLi and 
others viewed property rights ma different ivay Pandit Nehru once said 
that he had no property sense, meaning that he did not value property 
at all The Constitution seems to have changed tts properly sense signi- 
ficantly In addition to avoiding the concept ofjust compensation, the 
amendment added a new clause (2A) as follows — 

*‘(2A) ivhere a laiv does not provide for the transfer of the oivnership 
or right to possession of any property to the State or to a 
corporation owned or controlled by the State, it shall not be 
deemed to provide for the compulsory acquisition or* 
requisitioning of propcrty,‘'notwithstanding that it deprnes 
any person of his property ’’ 

This narrowed the field in which compensation was payable In addition 
to this, clause (1) of article 31-A was substituted and was deemed to be 
always substituted by a nesv clause which provided 

“(1) Notwithstanding any thing contained in article 13, no law 
providing for — 

(a) the acquisition by the State of any estate or of any rights 
therein or the extinguishment or modification of any 
such lights, or 

57 Ba$u Cjmmentarus en the Coasttlvbot tf /«Aa(5thEd) Vol 2, p 230 
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(b) the taking over of the management of any property by 
the State for a limited period cither in the public interest 
or in order to secure the proper management of the 
property, or 

(c) the amalgamation of two or more corporations cither 
in the public interest or in order to secure the proper 
management of any of the corporation, or 

(d) the extinguishment or modification of any rights of 
managing agents, secretaries and treasurers, managing 
directors, directors or managers of corporations, or of 
any voting rights of share-holders thereof, or 

(c) the extinguishment or modification of any rigiits accruing 
by virtue of any agreement, lease or licence for the 
purpose of searching for, or winning, any mineral or 
mineral oil, or the premature termination or cancellation 
of any such agreement, lease or licence, 

shall be deemed to be void on the ground that it is inconsistent 
with, or takes away or abridges any of the rights conferred 
by article 14, article 19 or article 31: 

Provided that svhere such law is a law made by the Legis- 
lature of a State, the provisions of this article shall not apply 
thereto unless such law, having been reserved for the consideration 
of the President, has received his assent.” 

In clause (2)(a) after the word ‘grant’, the words “and in any Stale of 
Madras and Travancore Cochin, Jdiwnom right” were inserted and deemed 
always to have been, inserted, and in clause (2) (b) after words ‘tenure- 
holder’ the words ‘raiyat, under raiyat’ were inserted and deemed always 
to have been inserted. Once again the reach of the State towards private 
property was made longer and curiously enough it svas done retrospectively 
from the time of the Constituent Assembly and, so to speak, in its name. 
As to the retrospective operation of these constitutional amendments I 
entertain considerable doubt. A Constituent Assembly makes a new 
Constitution for itself. Parliament is not even a Constituent Assembly 
and to abridge fundamental rights in the name of the Constituent 
Assembly appears anomalous. I am reminded of the conversation bet- 
ween Napoleon and Abe Sicyes, the great jurist whose ability to draw up 
one Constitution after another has been recognised and none of whose 
efforts lasted for long. When Napoleon asked him “What has survived?” 
Abe Sieyes answered “I have survived.” I wonder if the Constituent 
Assembly will be able to say the same thing. What it had written on 
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the subject of property rights, appears to have been written on water. 
The Fourth Amendment served to do away with the distinction made by 
this Court between articles 19 and 31 and the theory of just compensa- 
tion. The Fourth Amendment has not been challenged before us. Nor 
was it challenged at any time before. For the reasons for which I have 
declined to consider the First Amendment I refrain from considering the 
validity of the Fourth Amendment. It may, however, be stated here 
that if I was free to consider it, I would have found great difficulty in 
accepting that the constitutional guarantee could be abridged in this 
way. 

(181) I may say here that the method I have followed in not re- 
considering an amendment which has stood for a long time, was also 
invoted by the Supreme Court of United States in Leser v. CajntU (1922) 
258 US 130. A constitution works only because of universal recognition. 
This recognition may be voluntary or forced where people have lost 
liberty of speech. But the acquiescence of the people is necessary for the 
working of the Constitution. The examples of our neighbours, of Germany, 
of Rhodesia and others illustrate the recognition of Constitutions by 
acquiescence. It is obvious that it is good sense and sound policy for the 
courts to decline to take up an amendment for consideration after a con- 
siderable lapse of time when it was not challenged before, or was sustained 
on an earlier occasion after challenge. 

(182) It is necessary to pause here and see what the property rights 
have become under the repeated and retrospective amendments of the 
Constitution. I have already said that the Corutitution started with the 
concept of which Grotius may be said to be the author, although his name 
is not p.irticularly famous for theories of constitutional or municipal laws. 
Tlie socialistic tendencies which the amendments now manifest take Into 
consideration some later theories about the institution of property. When 
the original article 31 was moved by Pandit Jawaharlal Nehru, he had 
described it as a compromise between various approaches to the question 
and said that it did justice and equality not only to the Individual but also 
to the Community. He accepted the principle of compensation but com- 
pensation as determined by the Legislatures and not the judiciary. His 
wor^ were: 

“The law should do it. Parliament should do it. 'Phcrc is no 
reference in this to any judiciary coming into the picture. Much 
thought has been given to it and there has been much deb.-ite as to 
where the judiciary comes in. Eminent lawj'crs have told us tliat 
on a proper construction of this claiue, normally speaking the 
judiciary should not come in. Parliament fixes either the compen- 
sation Itself or the principle governing that compensation and llicy 
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should not be challenged except for one reason, ^vhere it is thought 
that there has been a gross abuse of the law, svhcrc, in fact, there 
has been a fraud on the Constitution. Naturally the judiciary 
comes in to see if there has been a fraud on the Constitution or 
not.”*® 

He traced the evolution of property and observed that property s\'as 
becoming a question of credit, of monopolies, that there were two appro- 
aches, the approach of the Individual and the approach of the Commu- 
nity. He expressed himself for protection of the Individual's rights.*' The 
attitude changed at the time of the First Amendment. Pandit Nehru 
prophesied that the basic problem would come before the House from 
time to time. That it has, there is no doubt, just as there is no doubt that 
each time the Individual’s rights have suffered. 

(183) Of course, the growth of collectivist theories luve made 
elsewhere considerable inroads into the right of property. In Russia 
there is no private ownership of Land and even in the Federal Capital 
Territory of Australia, the ownership of land h with the Crown and the 
Individual can get a leasehold right only. Justification for this is found 
in the fact that the State must benefit from (he rise in the value of land. 
The paucity of land and of dwelling houses have Jed to the control of 
urban properties and creation of statutory tenancies. In our country a 
ceiling is put on agricultural land held by an individual. The Supreme 
Court, in spite of this, has not frustrated any genuine legislation for 
agrarian reform. It has upheld the laws by wliich the lands from latl- 
fund ia have been distributed among the landless. It seems that as the 
Constitutions of Peru, Brazil, Poland, Latvia, Lethuania and Mexico 
contain provisions for such reforms, mainly without payment of com- 
pensation, our Parliament has taken the same road. Of course, the 
modern theory regards the institution of property on a functional basis** 
which means that property to be productive must be properly distri- 
buted. As many miters have said property Is now a duty more than a 
right and ownership of property entails a social obligation. Although 
Duguit**, who is ahead of others, thinks tliat the institution of property 
has undergone a revolution, the rights of the Individual are not quite 
gone, except where Communism is firmly entrenched. The rights arc 
qualified but property belongs still to the owner. The Seventeenth 
Amendment, however, seems to take us far away from even this qualified 
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concept, at least in so far as ^'estates’* as defined by article 31-A. This is 
the culmination of a process. 

(184) Previous to the Constitution (Seventeenth Amendment) Act 
the Constitution (Seventh Amendment) Act, 1956 had gh’cn pouer 
indirectly by altering entry No. 42 in List III. The entries may be read 
side by side. 

“42 Before Amendment 
Principles on which compensation 
for property acquired or requisi- 
tioned for the purposes of the 
Union or of a State or for any 
other public purpose is to be 
determined, and the form and 
the manner in which such com- 
pensation is to be given. 

This removed the last reference to compensation in respect of acquisition 
and requisition. \Vhat this amendment began, the Constitution (Seven- 
teenth Amendment) Act, 1964 achieved in full. The Fourth Amendment 
had added to the comprehensive definition of ‘right’ in relation to an 
estate, the rights of mipair and undit'Taijats. This time the expression 
‘estate’ in article 3 l-A was amended retrospectively by a new definition 
which reads: 

“the expression ‘estate’ shall, in relation to any local area, have 
the same meaning as that expression or its local equivalent has in 
the existing law relating to land tenures in force in that area 
and shall also include: 

(i) any Jagtr, Inam or Mat^ or other similar grant and in the 
States of Madras and Kerala, any Janmam right; 

(h) any land held under ryotwari settlement; 

(iii) any land held or let for purposes of agriculture or for purposes 
ancillary thereto, including waste land, forest land, land 
for pasture or sites of buildings and other structures occupied 
by cultivators of land, agricultural labourers and village 
artisans.” 

The only saving of compensation is not to be found in the second proviso 
added to clause (1) of the article which reads: 

“Provided further that where any law males any provision for the 
acquisition by the State ofany estate and where any land comprised 
therein is held by a person under his personal cultivation, it sliall 
not be lawful for the State to acquire any portion of such land as is 


After Amendment 
Acquisition and requbitioning of 
property. 
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within the ceiling limit applicable to him under any latv for the 
time being in force or any building or structure standing thereon or 
appurtenant thereto, unless the law relating to the acquisition of such 
land, building or structure, provides for payment of compensation 
at a rate which shall not be less than the market value thereof.” 

There is also the provision for compensation introduced indirectly In an 
Explanation at the end of the Ninth Schedule, in respect of the Rajasthan 
Tenancy Act, 1955. By this Explanation the provisions of this Tenancy 
Act in conflict with the proviso last quoted are declared to be void. 

(185) The sum total of this amendment is that except for land 
within the ceiling, all other land can be acquired or rights therein 
extinguished or modified without compensation and no challenge to the 
law can be made under articles 14,19 or 31 of the Constitution. The 
same is also true of the taking over of the management of any property 
by the State for a limited period either in the public interest or in order 
to secure the proper management of the property, or the amalgamation 
of two or more companies, or the extinguishment or modification of any 
rights of managing agents, secretaries, treasurers, managing directors, 
directors or managers, of corporations or of any voting right, of share* 
holders thereof or of any rights by virtue of any agreement, lease, or licence 
for the purpose of searching for, or winning, any mineral or mineral oil, 
or of the premature termination or cancellation of any such agreement, 
lease or licence. 

(18S)^ Itwill be noticed further that deprivation of property of 
any person is not to be regarded as acquisition or requisition unless the 
benefit of the transfer of the ownership or right to possession goes to the 
State or to a corporation owned or controlled by the State. Acquisition 
or requisition in this limited sense alone requires that it should be for 
public purpose and under authority of law which fixes the compensation 
or lays down the principles on which and the manner in which compensa- 
tion is to be determined and given and the adequacy of the compensation 
cannot be any ground of attack. Further still acquisition of estates and 
of rights therein and the taking over of property, amalgamation of cor- 
porations, extinguishment or modification of rights in companies and 
mines may be made regardless of articles 14, 19 and 31. In addition 64 
State .Acts arc given special protection from the courts regardless of their 
contents which may bs in derogation of the Fundamental Rights. 

„ .. amendment which has been upheld in 

Sajjan Singh's case, 1965-1 SCR 933: (AIR 1965 SC 845) on the theory of 
the omnipotence of article 368. The State had bound itself not to enact 
any law in derogation of Fundamental Rights. Is the Seventeenth 
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Amendment a law? To this question my answer is a categoric yes. It is 
no answer to say that this is an amendment and, therefore, not a law, 
or that it is passed by a special power of voting. It is the action of the 
State all the same. The State hid put restraints on itself in law*making 
whether the laws were made without or within the Constitution. It is 
also no answer to say that this Court in a Bench of five judges on one 
occasion and by a majority of 3 to 2 on another, has said the same thing. 
In a matter of the interpretation of the Gamtitutlon this Court must look 
at the functioning of the Constitution as a whole. The rules of res 
■judicata and stare decisis are not always appropriate in interpreting a 
Constitution, particularly, when article 13(2) itself declares a law to be 
.void. The sanctity of a former judgment is for the matter then decided. 

H.A. Plessy V. J.H. Fergusson^^^ Harlan J. alone dissented against the 
'separate but equal' doctrine uttering the memorable words that there 
was no caste and the Constitution of the United States was ‘colour 
blind’. This dissent made some Southern senators to oppose his grandson 
(Mr. Justice John Marshall Harlan) in 1954. It took fifty-eight years 
for the words of Harlan J’s lone dissent (8 to 1) to become the law of 
the United States at least in respect of segregation in the public schools,**^ 
As Mark Twain said very truly “I^oyalty to a petrified opinion never yet 
broke a chain or freed a human soul.” 

(188) I am apprehensive that the erosion of the right to property 
may be practised against other Wndamental Rights. If a halt is to be 
called, we must dcflarc the right of Parliament to abridge or take away 
Fundamental Rights. Small inroads lead to larger inroads and become 
as habitual as before our freedom was won. The history of freedom is 
not only how freedom is achieved but how it is preserved. I am of 
opinion that an attempt to abridge or lake away Fundamental Rights 
even through an amendment of the Constitution can be declared void. 
This Court has the power and jurisdiction to make the declaration. I 
dissent from the opposite viesv expressed in Sajjan Singh's case, 1965-1 
SCR 933: (AIR 1965 SC 845j, and I overrule that decision. 

(189) It remains to consider what is the extent of contravention, 
Here I must make it clear that since the First, Fourth and Seventh 
Amendments are not before me and I have not, therefore, questioned 
-them, I must start with the provisions of articles 31, 31-A, 31-B, List III 
and the Ninth Schedule as they were immediately preceding the Seven- 
teenth Amendment. I have dsewhere given a summary of the inroads 
made into property rights of individuals and corporations by these earlier 

83a. OB93> 163US 537. 
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amendments. By this amendment the definition of ‘estate’ was repeated 
for the most part but was extended to include: 

“(ii) any land held under ryotwari settlement; 

(iii) any land held or let for purposes ancillary thereto, including 
waste land, forest land, land for pasture or sites of buildings 
and other structures occupied by cultivators of land, agri- 
cultural labourers and village artisans." 

Further reach of acquisition or requisition without adequate compensation 
and without a challenge under articles 14, 19 and 31 has now been 
made possible. There is no kind of agricultural estate or land which 
cannot be acquired by the Slate even though it pays an illusory compen- 
sation. The only exception is the second proviso added to article 3 1-A 
(1) by which, lands within the ceiling limit applicable for the time 
being to a person personally cultiv-ating his land, may be acquired only 
on paying compensation at a rate which shall not be less than the market 
value. This may prove to be an Illusory protection. The ceiling may be 
lowered by legislation. The Slate may leave the person and owner in 
name and acquire all his other rights. The latter question did come 
before this Court in two cases Ajil SingA v. Stale of Punjab*^^ and B. Ram 
anif others v. Stale of Punjab and decided on December 2, 

1966. My brother Shelat and I described the device as a fraud 
upon this proviso but it is obvious that.a law lowering the ceiling to 
almost nothing cannot be declared a fraud on the Constitution. In other 
words, the agricultural land-holders hold land as tenants-at-will. To 
achieve this a large number of Acts of the Slate Legislature have been 
added to the Ninth Schedule to bring them under the umbrella of article 
3I-B. This list may grow. 

(190) In my opinion the extension of the definition 'estate' to 
include lyoituari and agricultural lands is an inroad into the Fundamen- 
tal Rights but it cannot be questioned in view of the existence of article 
3l-A(l) (a) as already amended. The Constitutional amendment Is a law 
and article 31(1) permits the deprivation of property by authority of law. 
The law may be made outside the Constitution or within it. The word 

‘law’ in this clause includes both ordinary law or an amendment of the 
Constitution. Since ‘no law providing for the acquisition by the State 
of any estate or of any rights therein or the extinguishment or modifica- 
tion of any such rights shall be deemed to be void on the ground that it 
is inconsistent with, or takes away or abridges any of the rights conferred 
by articles 14, article 19 or article 31*, the Seventeenth Amendment when 

83c. Civil Appeal No. lots of 1966 (SC). 
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it gives a new definition of the word ‘estate* cannot be questioned by 
reason of the Constitution as it exists. The new definition of estate 
introduced by the amendment is be^’ond the reach of the Courts not 
because it is not law but because it is *Iaw' and falls within that word in 
article 31 (1) (2) (2-A) and article 3UA(1). I, therefore, sustain the new 
definition, not on the erroneous reasoning in Sajjan Singh’s case, I965-I 
SCR 933 = (AIR 1965 SC 845), but on the true construction of the word 
'law* as used in articles 13(2), 31 (1) (2) (2-A) and 31.A(1). The above 
reason applies a fortiori to the inclusion of the proviso which preserves 
(for the time being) the notion of compensation for deprivation of 
agricultural property. The proviso at least saves something. It prevents 
the agricultural lands below the ceiling from being appropriated without 
payment of proper compensation. It b clear that the proviso at leastcan- 
not be held to abridge or takeaway fundamental rights. In the result I 
uphold the second section of Constitution (Seventeenth Amendment) 
Act, 1964. 

(191) This brings me to the third section of the Act. That does 
no more than add 44 State Acts to the Ninth Schedule. The object of 
article SUB, when it was enacted, was to save certain State Acts notwith- 
standing judicial decblon to the contrary. These Acts were already pro- 
tected by article 31. One can with difficulty understand such a provision. 
Now the Schedule is being used to give ads’ance protection to legislation 
t^hich is known or apprehended to derogate from the Fundamental 
Rights. The power under article 368, whatever it may be, was given to 
amend the Constitution. Giving protection to statutes of State Lcgb- 
latures which offend the Comlitution in its most fundamental part can 
hardly merit the description amendment of the Constitution. In fact, in 
some cases it b not even known whether the statutes in question stand 
in need of such aid. The intent is to silence the Courts and not to amend 
the Constitution. If these Acts were not included in the Schedule they 
would have to face the Fundamental Rights and rely on articles 31 and 
3UA to save them. By this device protection far in excess of these articles is 
afforded to them. This in my judgment is not a matter of amendment at 
all. Thb power which is given b for the specific purpose of amending 
the Constitution and not to confer s’alidity on State Acts against the 
test of the Constitution. If the President’s assent did not do thb, no 
more would this section. I consider S. 3 of the Act to be ins'alid as an 
illegitimate exercise of the power? of amendment, howcs'cr, generous. 
Ours b the only Constitution in the world which carries a long list of 
ordinary laws which it protects against itself. In the result I declare 
S. 3 to be ultra tires the amending process. 

(192) As stated by mein Sajjan Singh's ease, 1965-1 SCR 933= 
(AIR 1965 SC 845), article 363 outlines a process, which, if followed 
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strictly, results in the amendment of theConstitution. The article gives 
power to no particular person or persons- All the named authorities 
have to act according to the letter of the article to achieve the result. 
The procedure of amendment, if it can be called a power at all, is a 
legislative power but is j«i £<nfru and outside the three lists in Schedule 
7 of the Constitution. It docs not have to depend upon any entry in the 
lists. 


(193) Ordinarily there would be no limit to the extent of the 
amendatory legislation but theConstitution itself makes distinctions. It 
states three methods and places certain bars. For some amendments an 
ordinary majority is sufficient; for some others a 2/3rd majority of the 
members, present and voting with a majority of the total members in 
each House is necessary; and for some others in addition to the second 
requirement; ratification by at least one half of the Legislatures of the 
States must be forthcoming. Besides these methods, article 13(2) puts an 
embargo on the legislative power of the State and consequently upon 
the agencies of the State. By its means the boundaries of legislative action 
of any kind including legislation to amend the Constitution have been 
marked out. 

(19+) I have attempted to show here that under our Constitution 
revolution is not the only alternative to change of Constitution under 
article 368. A Constitution can be changed by consent or revolution. 
Rodee, Anderson and Chrhlol** have shown the sovereignty of the People 
is either electoral or constituent. When the People elect the Parliament 
and the Legislatures they exercise their electoral sovereignty. It includes 
some constituent sovereignty also but only in so far as conceded. The 
remaining constituent sovereignty which is contained in the Preamble 
and Part III is in abeyance because of the curb placed by the People on 
the State under article 13(2). Itis this power which can be reproduced. 
I have indicated the method. Watson** (quoting Ames— On Amend* 
ments p. I note 2) points out that the idea that provision should be made 
in the instrument of Government itself for the method of its amendment 
is peculiarly American. But even in the Constitution of the United 
States of America some matters were kept away from the amendatory 
process cither temporarily or permanently. Our Constitution has done 
the same. Our Constitution provides for minorities, religions, socially 
and educationally backward peoples, for ameliorating the condition of 
depressed classes, for removing class distinctions, titles etc. This reserva- 
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tion was made so that In the words of Madbon**, men of factious tempers, 
of local prejudices, or sinister designs may not by intrigue, by corruption, 
or other means, first obtain the suffrages and then betray the interests 
of the people. It was to plug the loophole such as existed in section 48 
of the Weimar Constitution*’ that article 13(2) was adopted. Of course, 
as Story** says, an amendment process is a safety valve to let off all tempo* 
rary effervescence and excitement, as an effective instrument to control 
and adjust the movements of the machinery when out of order or in danger 
of self-destruction. But is not an open valve to let out even that which was 
intended to be retained. In the words of Whearc**, the people or a Cons* 
tituent Assembly acting on their behalf has authority to enact a Constitu- 
tion and by the same token a portion of the Constitution placed outside 
the amendatory process by one Constituent body can only be amended by 
another constituent body only. In the Commonwealth of Australia 
Act the provisions of the last paragraph of S. 128 have been regarded as 
mandatory and held to be clear limitations of the power of amendment. 
Dr. Jethro Brown considered that the amendment of the paragraph was 
logically impossible even by a two step amendment. Similarly, S. I05*A 
has been judicially considered in the Garnishee case (46 CLR 145) to be 
an exception to the power of amendment in S. 128 although ^Vynes •* 
does not agree. I prefer the judicial view to that of Wynes. The same 
position obtains under our Constitution In article 33 where the opening 
words are more than a non<bslante clause. They exclude article 368 and 
even amendment of that article under the proviso. It Is, therefore, a 
grave error to think of article 368 as a cc^e or as omnicompetent* It 
is the duty of this Court to find the limits which the Constitution has set 
on the amendatory power and to enforce those limits. This is what I 
have attempfed to do in this Judgment. 

(193) My conclusions are : 

(») that the Fundamental Rights arc outside the amendatory 
process if the amendment seeks to abridge or lake a:vajf any of 
the rights; 

(ii) that Shankari Prasad's case, 1952 SCR 89«(AIR 1951 SC 458) 
and Sajjan Singh's case, I965-I SCR 935={AIR 1965 SC 
845), which followed it conceded the power of amendment 
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over Part III of the Constitution on an erroneous view of 
articles 13(2) and 368. 

(iii) that the First, Fourth and Seventh Amendments being part of 
the Constitution by acquiescence for a long time, cannot now 
be challenged and they contain authority for the Seventeenth 
Amendment; 

(iv) that this Court having notv laid down that Fundamental 
Rights cannot be abridged or taken atvay by the exercise of 
amendatory process in article 368, any further inroad into 
these rights as they exist today will be illegal and unconsti- 
tutional unless it complies with Part III in general and article 
13(2) in particular. 

(v) that for abridging or talcing away fundamental rights, a 
Constituent body will have to be convoked; and 

(vi) that the two impugned Acts, namely, the Punjab Security 
of Land Tenures Act, 1933 (X of 1953) and the Mysore 
Land Reforms Act, 1953 (X of 1953) as amended by Act 
XIV of 1935 are valid under the Constitution not because 
they are included in Schedule 9 of the Constitution but be- 
cause they arc protected by article 3 1-A, and the President’s 
assent, 

(196) In view of my decision the several petitions will be dis- 
missed, but without costs. The State Acts Nos. 21-64 in the Ninth 
Schedule will liave to be tested under Part III with such protection as 
articles 31 and 31-A give to them. 

(197) Before parting with this case I only hope that the 
fundamental rights will be able to svithstand the pressure of textual 
readings by “the depth and toughness of their roots”. 

Bachawat, R. S., J.* 

(193) The constitutionality of the Constitution First, Fourth and 
Seventeenth Amendment Acts b challenged on the ground that the 
fundamental rights conferred by Part III are inviolable and immune 
from amendment. It b said that article 368 does not give any 
power of amendment and, in any event, the amending power is 
limited expressly by article 13(2) and impliedly by the language 
of article 368 and other Articles as also the preamble. It b then said 
that the power of amendment is abused and should be subject to restric- 
tions. The Acts are attacked also on the ground that they made changes 

• The judgment wa»dfl!vcred in respect otWrit Petition Nos. 153, 202 and 205 
or 1966. 
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in article 226 and 245 and such dianges could not be made without 
complying with the proviso to article 368. Article 31-B is subjected to 
attack on several other grounds. 

(199) The constitutionality or the First Amendment was upheld in 
Sri Shankari Prasad Singh Deo v. Union of India and Slate of Bihar 1952 
SCR89=(AIR 1951 SG 458}, and that of the Seventeenth amendment 
in 1965>I SCR 933= (AIR 1965 SC 845). The contention is that these 
cases were svrongly decided. 

(200) Part XX of the Constitution specifically provides for its 
amendment. It consists ofa single article. Part XX is as follows:— 
"Part XX 

AMENDMENT OF THE CONSTITUTION 

368. Procedure for amendment of the Corutitution-^hn amendment 
of this Constitution may be initialed only by the introduction of a Bill 
for the purpose in either House of Parliament, and when the Bill is passed 
in each House by a majority of the total membership of that House and 
by a majority of not less than Uvo*thirds of the members of that House 
present and voting, it shall be presented to the President for his assent 
and upon such assent being given to the BUI, the Constitution shall stand 
amended in accordance with the terms of the Bill: 

Provided that if such amendment seeks to make any change in— 

(a) article 54, article 55, article 73, article 162 or article 241, or 

(b) Chapter IV of Part V, Chapter V of Part VI, or Chapter I 
of Part XI, or 

(c) any of the Lists in the Seventh Schedule, or 

(d) the representation of States in Parliament, or 

(c) the provisions of this article, 

the amendment shall also require to be ratified by the Legislatures of not 
less than one-half of the States by resolutions to that effect passed by 
those Legislatures before the BUI making provision for such amendment is 
presented to the President for assent." 

(201) The contention that article 368 prescribes only the proce- 
dure of amendment cannot be accepted. The article not only prescribes 
the procedure but also gives the power ofamendment. If the procedure 
of article 3G8 is followed, the Constitution ‘sliall stand amended* in 
accordance with the terms of the bill. It u because the power to amend 
“ given by the article that the Constitution stands amended. The proviso 
IS enacted on the assumption that the ses’cral articles rocniioned in it 
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are amendable. The object of the proviso is to lay down a stricter 
procedure for amendment of the articles which would otherwise have been 
amendable under the easier procedure of the main part. There is no 
other provision in the Constitution under which these articles can be 
amended. 

(202) Articles 4, 169, Fifth Schedule Part D, and Sixth Schedule 
Para 21 empower the Parliament to pass lasvs amending the provisions 
of the First, Fourth, Fifth and Sixth Schedules and making amendments 
of the Constitution consequential on the abolition or creation of the 
legislative councils in States, and by express provision no such law is 
deemed to be an amendment of the Constitution for the purposes of 
article 368. All other provisions of the Constitution can be amended by 
recourse to article 368 only. No other article confers the power of amend* 
ing the Constitution. 

(203) Some articles are expressed to continue until provision is 
made by law [see articles 59(3), C5(3), 73(2), 97, 98(3), 106, 135, 142 
(1), 148(3), 149, 171(2) 186, 187(3), 189(3), 194(3), 195, 221(2), 
283(1) and (2), 285, 313, 345, 372(1). 373). Some articles continue 
unless provision is made otherwise by law (see articles 120(2), 133(3), 
210(2)) and some continue save as otherwise provided by law [see articles 
239 (1), 287). Some articles are subject to the provisions ofany law to be 
made [see articles 137, 146(2), 225,229 (2). 241(3) 300(1), 309], and some 
are expressed not to derogate from the power of making laws [see articles 5 
to 11, 289(2)]. All these articles arc transitory in nature and cease to 
operate when provision is made by law on the subject. None of them 
can be regarded as conferring the power .of amendment of the Constitu- 
tion. Most of these articles continue until provision is made by law made 
by the Parliament. But some of them continue until or unless provision 

is made by the State Legislature [see articles 189(3), 194(3), 193, 210(2), 

229(2), 300(1), 345] or by the appropriate legislature [see articles 225, 
241 (3)]; these articles do not confer a power of amendment, for the 
State Legislature cannot amend the Constitution. Many of the above- 
mentioned articles and also other articles [see articles 22(7), 32(3), 33 to 
35, 139, 140. 239A, 241, 245 to 250, 252, 253, 258(2), 286(2), 302, 307, 
315(2), 327, 369] delegate powers of making laws to the legislature. None 
of these articles gives the power of amending the Constitution. 

(204) It is said that article 248 and List I, Item 97 of the 7th 
Schedule read with article 246 give the Parliament the power of amending 
the Constitution. This argument does not bear scrutiny. Article 248 and 
List I, Item 97 vest the residual power of legislation, in the Parliament. 
Like other powers of legislation, the residnal power of the Parliament to 
make laws is by virtue of article 245 subject to the provisions of the 
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Constitution. No lasv made under the residual posvcr can derogate from 
the Constitution or amend it. If such a law purports to amend the 
Constitution, it will be void. Under the residual power of legislation, the 
Parliament has no power to raahe any law with respect to any matter 
enumerated in lasts II and III ofihe 7th Schedule but under article 363 
even Lists II and III can be amended. The procedure for constitutional 
amendments under article 363 is different from the legislative procedure 
for passing laws under the residual power of legislation. If a constitutional 
amendment could be made by recourse to the residual power of legislation 
and the ordinary legislative procedure, article 368 tvould be meaningless. 
The power of amending the Constitution is to be found in article 368 and 
not in article 248 and List I, Item 97. Like other Constitutions, our Cons* 
titutlon makes express provisions for amending the Constitution. 

(205) The heading of article 368 shosn that it is a pro\'ision for 
amendment of the Constitution, the marginal note refers to the procedure 
for amendment and the body shows that if the procedure is follosvcd, the 
Coostitution shall stand amended by the power of the article. 

(206) Chapter VIII of the Amtralian Constitution consistsofa 
single section (S. 128), The heading is ‘Alteration of the Constitution’. 
The matgimil note is ‘Mode of dtering the CoDstitution.* The body 
lays down the procedure for alteration. The opening words are :“This 
Constitution shall not be altered except io the following manner." 
Nobody has doubted that the section gives the power of amending the 
Constitution. Wyncs in bis book*‘ stated ‘TThe power of amendment 
extends to alteration of ‘this Gomtitution’ which includes S. 128 itself. 
It is true that S. 128 is negative in form, but the power is implied by the 
terms of the section.” 

(207) Article 3 of the United States Gomtitution provides that a 
proposal for amendment of the Constitution by* the Congress on being 
ratiBed by three-fourth of the States “shall be \'aUd to all intents and 
purposes as part of this Constitution." The accepted view is that “power 
to amend the Constitution svas reserved by’ article 5”, per Van Dcranter, 
J.in Rhode Island v. Palmei**. Article 368 uses stronger words. On the 
Fussing of the bill for amendment under article 368, “the Constitution 
shall stand amended in accordnace svith the terms of the Bill.” 

(208) Article 368 ^ves the posver of amending ‘this Constitution*. 
This.ConsiItution means any of the provisions of tlic Constitution. No 
limitation on the amending power can be gathered from the language of 
this article. Unless this power is restricted by some other provision of the 
Constitution, each and every part of the Constitution may , be 

91. Legiilaiat, Extevlift tjtd Jadleixi Fixers i* AtstfsJie (3rd Ed,), p. 693. 

92. (1919) 233 US 350=(64 Law Ed.WG). 
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amended under article 363. All the articles mentioned in the proviso are 
necessarily within this amending power. From time to time major 
amendments have been made in the articles mentioned in the proviso 
[sec articles 80 to 82. 124 {2A}, 131. 214, 217(3). 222(2), 224A, 226(IA), 
230 231 241 and Seventh Schedule] and other articles (see articles 
1,3,66/71, 85, 153, 158, 170, 174, 239, 239A, 240, 258A, 269, 280, 
2*8/ 290A, 291, 298, 305, 311, 316, 350A, 350B, 371, 371A, 372A, 376, 
379 to 39l, the First, Third and Fourth Schedules], and minor amend* 
ments have been made in innumerable articles. No one has doubted so 
far that these articles are amendable. Part 111 is a part of the Constitution 
and is equally amendable. 

(209) It is argued tliat a Constitution Amendment Act is a law 
and, therefore, the power of amendment given by article 368 is limited by 
article 13(2). Article 13(2) is in these terms ;-~ 

"13(1) 

(2) The State shall not make any law which t.ikcs away or abrid- 
ges the rights conferred by this Part and any law made in contravention 
of this clause shall, to the extent of the contravention, be void.*' 

(210) Now article 368 gives the power of amending each and 

every provision of the Constitution. Article 13(2) is a part of the Consti- 
tution and is within the reach of the amending power. In other words article 
13(2) is subject to the overriding power of article 368 and is controlled 
by It. Article 368 is not controlled by article 13(2) and the prohibitory 
injunction in article 13(2) is not directed against the amending power. 
Looked at from this broad angle, article 13(2) docs not forbid the making 
of a constitutional amendment abridtrintr or taktnir awav anv risht 
conferred by Part III. ^ . 

(211) Let us now view the nutter from a narrower angle. The 
contention is that a constitutional amendment under article 368 is a law 
within the meaning of article 13. I am inclined to think that this narrow 
contention must also be rejected. 

(212) In article 13 unless the context otherwise provides ‘law’ 
includes any ordinance, order, bye-Ur«, rule, regulation, notification, 
custom or usage having in the tenitoty of India the force of law [article 
13(3), (a)]. Thcineluiive dcGnltion of law in article 13(3) (c) neither 
ejtpressly excludes nor expressly includes the Constitution or a constitu- 
tional amendment. 

(213) Now the term ‘law’ in its W’idcst and generic sense 
includes the Constitution and a constitutional amendment. But in the 
ConstitntronthU term is employed to designate an ordinary statute or 
legislative act m contradiction to the Cunstitntion or a constitutional 
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amendment. The Constitution is the basic Jaw providing the framework 
of government and creating the organs for the making of the laws. The 
distinction between the Constitution and the law is so fundamental 
that the Constitution is not regarded as a law or a legislative act. The 
Constitution means the Constitution as amended. An amendment made 
in conformity with article 368 is a part of the Constitution and is likewise 
not a law. 

(214) The basic theory of our Constitution is that it cannot be 
changed by a law or legislative Act. It is because special provision is made 
by articles 4, 169, Fifth Schedule Part D and Sixth Schedule para. 21 that 
some parts of the Constitution arc amendable by ordinary lau-s. But by 
express provision no such law is deemed to be a constitutional amend- 
ment. Save as expressly provided in articles 4, 169, Fifth Schedule Part D 
and Sixth Schedule para 21, no law can amend the Constitution, and 
a law which purports to make such an amendment is void. 

(215) Jn Marburj v. ^fadiso^?^, Marshall, C. J., said: 

“It is a proposition too plain to be contested, that the Constitution 
controls any legislative Act repugnant to it; or, that the legislature may 
alter the Constitution by an ordinary Act. 

Between these alternatives there is no middle ground. The Constitu- 
tion is either a superior paramount law, unchangeable by ordinary 
means, or it is on a level with ordinary' legislative Acts, and, like other 
Acts, is alterable when the legislature shall please to alter it. If the 
former part of the alternative be true, then a legislative Act contrary to 
the Constitution is not law; if the latter part be true, then written 
constitutions are absurd attempts, on the part of the people, to limit a 
power in its own nature illimitable. 

Certainly all those who have framed svritten constitutions contemp- 
late them as forming the fundamental and paramount law of the nation, 
and, consequently, the theory of every such government must be, thatan 
Act of the Legislature, repugnant to the Constitution, is void. This 
theory is essentially attached to a written constitution, and is consequent- 
ly to be considered, by this Court, as one of the fundamental principles 
of our society.’’ 

(216) It is because a Constitution Amendment Act can amend the 
Constitution and is not a law that article 368 avoids all reference to law 
making by the Parliament. As soon as a bill is passed in conformity 
with article 368 the Constitution stands amended in accordance with^the 
terms of the bill. 

93. (1803) 1 Cranch 137, 177=2 Law Ed. 60, 78. . 
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(217) The power of amending the Constitution is not an ordinary 
law making power. It is to be found in article 368 and notin articles 
245, 246 and 248 and the Seventh Schedule. 

(218) Nor is the procedure for amending the Constitution under 
article 368 an ordinary law making procedure. The common feature of 
the amending process under article 368 and the legislative procedure is 
that a bill must be passed by each House of Parliament and assented to 
by the President. In other respects the amending process under article 368 
is very different from the ordinary legislative process. A constitution 
amendment Act must be initiated by a bill introduced for that purpose in 
cither House of Parliament. The bill must be passed in each House by 
not less than two-thirds of the members present and voting, the requisite 
quorum in each House being a majority of its total membership; and in 
cases coming under the proviso, the amendment must be ratified by the 
legislatures of not less than one-half of the States. Upon the bill so passed 
being assented to by the President, the Constitution stands amended in 
accordance with the terms of the bill. The ordinary legislative process is 
much easier. A bill Initiating a law may be passed by a majority of the 
members present and voting at a sitting of each House or at a joint 
sitting of the Houses, the quorum for the meeting of either House being 
one-tenth of the total number of members of the House. The bill so 
passed on being assented to by the President becomes a law. A bill 
though pused by all the members ofboth Houses cannot take effect as 
CoDsticution Amendment Act unless it is initiated for the express purpose 
of amending the Constitution. 


(219) The essence of a svritten Constitution is that it cannot be 
c anged by an ordinary law. But most written Constitutions provide for 
their organic growth by constitutional amendments. The main method of 
constitutional amendments arc ( 1 ) by the ordinary legislation but under 
certain restrictions, (2) by the people through a referendum, (3) by a 
^jonty of all the units of a Federal State; (4) by a special convocation*'. 

Our Constitution has by article 368 chosen the first and a combination of 

the first and the third methods. 

1 sp«:tal attributes of constitutional amendment under 

arttee 368 tnd, rate that it is „o..I.„ „r legislative art. Moreover 

H d ItsTr"'" makers eonld not have in- 
tended that the term ■!»„• i„ ar.iele 13 ( 2 ) i„r,„de a eon.ti- 

tutional amendment under article 368. 

■ l. j'-' ““•''“■'““a' amendment creating a new fundamental 

right and meorporat.ng it i„ Part III „„e a law, it would not be open to 


M. S. C.r. Sirens : M-lm PMUa fcoitni.., 


(5ih Ed.), pp. 133-34, 146. 
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the Parliament by a subsequent constitutional amendment to abrogate 
the new fundamental right for such an amendment would be repugnant 
to Part III. But the conclusion is absurd for the body which created 
the right can surely take it away by the same process. 

(222) Shri A. K. Sen relied upon a decision of the Oklahoma 
Supreme Court in Riley v. Carter*^ where it was held that for some pur- 
poses the Constitution of a State was one of the laws of the State. But 
even in America, the term *la\v‘ docs not ordinarily include the Con- 
stitution or a constitutional amendment. In this connection, I will read 
the following passage in Corpus yuris Secundum, Vol. XVI Title Consti- 
tutional Law article I , p. 20 : 

“The term ‘constitution’ is ordinarily employed to designate the 
organic law in contradiction to the term ‘law* which is generally used 
to designate statutes or legislative enactments. Accordingly, the term 
‘law’ under this distinction does not include a constitutional amendment. 
However, the term ‘law’ may, in accordance with the conte.xt in which 
it is used, comprehend or include the constitution or a constitutional 
provision or amendment. A statute and a constitution, although of 
unequal dignity, are both ‘laws’, and rest on the will of the people." 

Incur Constitution, the expression ‘law’ does not include either the 
constitution or a constitutional amendment. For all these reasons we 
must hold that a constitutional amendment under article 368 is not a law 
within the meaning of article 13(2). 

(223) I find no conflict between articles 13(2) and 368. The two 
articles operate In different fields. Article 13(2) operates on laws; it 
makes no e.xpress exception regarding a constitutional amendment, be- 
cause a constitutional amendment is not a law and is outside its purview. 
Article 368 occupies the field of constitutional amendments. It does not 
particularly refer to the articles in Part III and many other articles, but 
on its true construction it gives the power of amending each and every 
provision of the Constitution and necessarily takes in Part III. More- 
over, article 368 gives the power of arnending itself, and if express power 
for amending the provisions of Part HI were needed, such a power could 
be taken by an amendment of the article, 

(224) It is said that the nan-obstanle clause in article 35 shoivs 
that the article is not amendable. No one has amended article 35 and 
the point docs not arise. Moreover, the non-obstante' clause is to be 
found in articles 258 (1), 364, 369, 370 and 371-A. No one has suggested 
that these articles are not amendable. 


93. 88ALR 1008. 
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(225) This next contention » that there arc implied limitations on 
the amending power. It is said that apart from article 13(2} thereare 
expressions in Part 111 which indicate that the amending power cannot 
touch Part III. Part III is headed ‘fundamental rights'. The right 
to move the Supreme Court for enforcement of tlic rights conferred by 
this Part is guaranteed by article 32 and cannot be suspended except as 
otherwise provided for by the Constitution— (Article 32(4)]. It is said 
that the terms ‘fundamental* and 'guarantee' indicate that the rights 
conferred by Pan III arc not amendable. TIjc argument ovcrlooJj the 
dynamic character of the Conslilulion. While the constitution is static, 
it is the fundamental law of the country, the rights conferred by Part III 
are fundamental, the right under article 32 is guaranteed, and the 
principles of State policy enshrined in P.iri IV are fundamental in the 
governance of the country. But the Constitution is never at rest; it 
changes with the progress of time. Article 360 provides the means for 
the dynamic changes in the Constitution. The scale of values embodied 
in Parts III and IV is not immortal. P.ut$ III and IV being parts of 
the Constitution are not immune from amendment under article 3G0. 

(226) Demands for safeguards of the rights embodied in Parts HI 
and IV maybe traced to the Constitution of India Dill 1095, the Congress 
Resolutions between 1917 and 1919, Mrs. Beasani's Commonwealth of 
India Bill of 1923, the Report of the Nehru Committee set up under the 
Congress Resolution in 1327, the Congress Resolution of March 1931 and 
the Sapru Report of 1945. Tlic American bill of rights, the Constitutions 
of other countries, the declaration of human rights by the United Nations 
and other declarations and clurtcrs gave impetus to the demand. In 
this baclcground the Constituent Assembly embodied in preamble to the 
Constitution the resolution to secure to all citizens social, economic and 

political justice, liberty of thought, expression, belief, faith and worship, 
equality of status and opportunity and fraternity assuring the dignity 
of the individual and the unitv of the nation and incorporated 
safegurads as to some human rights in Parts III and IV of the Consti- 
tution after separating them into two paru on the Irish model. Part III 
contains the passive obligations of the State. It enshrines the right of 
life, personal liberty, expression, assembly, movement, residence, 
vocation, property, culture and education, constitutional remedies, and 
protection against exploitation and obnoxious penal laws. The State 
shall not deny these rights save as provided in the Constitution. Part IV 
contains the active obligations of the State. The State shall secure a 
social order in which social, economic and political justice shall inform 
all the institutions of national life. Wealth and its source of production 
shall not be concentrated in the hands of the few but shall be distributed 
so as to subserve the common good, and there shall be adequate means 
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of livelihood for all and equal pay for equal work. The State shall 
endeavour to secure the health and strength of workers, the right to work, 
to education and to assistance in cases of want, just and humane conditions 
of svork, a living wage for workers, a uniform civil code, free and com- 
pulsory education for children. The State sliall take steps to organize 
village panchayats, promote the educational and economic interest of the 
weaker sections of the people, raise the level of nutrition and standard of 
living, improve public health, organize agricultural and animal hus- 
bandry, separate the judiciary from executive and promote international 
peace and security. 

(227) The active obligations of the State under Part IV are not 
justiciable. If a law made by the State in accordance with the funda- 
mental directives of Part IV comes in conflict with the fundamental 
rights embodied in Part III, the law to the extent of repugnancy is void. 
Soon after the Constitution came into force, it became apparent that 
laws for agrarian and other reforms for implementing the directives of 
Part IV were liable to be struck down as they infringed the provisions of 
Partin. From time to time constitutional amendments were proposed with 
‘ the professed object of validating these laws, superseding certain judicial 
interpretations of the Constitution and curingdefects inthe original Const!* 
tution. The First, Fourth, Sixteenth and Seventeenth Amendments made 
important changes in the fundamental rights. The First amendment intro- 
duced cl. (4) in article 15 enabling the State to make special provisions for 
the benefit of the socially and educationally backward class of citizens, the 
scheduled castes and the scheduled tribes in derogation of articles 15 
and 29(2) with a view to implement article 46 and to supersede the deci- 
sion in Stale of Madras v. Champakam**, substitued a new cl. (2) in article 
19 with retrospective effect chiefly with a view to bring in public order 
within the permissible restrictions and to supenede the decisions in Homesh 
Thappar v. Stale of Madra^^. Brij Bhuskan v. State of Delhi** amended cl. 
(6) of article 19 with a view to free state trading monopoly from the 
test of reasonableness and to supersede the decision in Moti Lai v. 
Government of the Slate of Uttar Pt^esh**. Under the stress of the Fint 
amendment it is now suggested that CkamptAam's case***, Romtsh Theppat's 
case, 1930 SCR 59-t : (AIR 1950 SC 124) and Moti Lots case, ILR (1951) 

I AU 269 : (AIR 1951 All 257 FB) were wrongly decided, and the 
amendments of articles 15 and 19 were in harmony with the original 

9G. 1951 SCR 323 : (AIR 1951 SC 226). 

97. 1950SCR 594: (AIR 19S0SCm). 

98. 1950 SCR 605: (AIR 1950 SC 129). 

99. ILR (1951) I All 269 : (AIR 1951 All 257 FD). 

99*. 1951 SCR 523 ; (AIR 1931 SG226J. 
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Constitution and made no real change in it. It is to be noticed however 
that before the First Amendment no attempt was made to overrule these 
cases, and but for the amendments, these judicial interpretations of the 
Constitution would have continued to be the law of the land. The Zamin- 
dari Abolition Acts were the subject of bitter attack by the Zamlndars. 
The Bihar Act though protected by clause 6 of article 3 1 from attack un- 
der article 31 was struck down as violative of article 14 by the Patna High 
Court (see the Slalt of Bihar v. Maharajadhiraj Sri Kameskwar Singh^'^^,) 
while the Uttar Pradesh Act (sec Raja Surja Pal Singh v. The Slate of 
and the Madhya Pradesh Act (sec Visweshwar Rao V. Slate of 
Madhya PtaiesK^^^) though upheld by the High Courts were under chal- 
lenge in this Court. The First amendment therefore introduced article 
Sl-A, 31-B and the Ninth Schedule with a view to give effect to the policy 
of agrarian reforms, to secure distribution of large blocks of land in the 
hands of the Zamindars in conformity with article 39, and to immunize 
specially 13 State Acts from attack under Part III. The validity of the 
First Amendroent was upheld in .Sri Shankari Prasad Singh Deo^s case, 
1932 SCR 89=(A1R 1951 SC 458). The Fourth amendment changed 
article 31 (2) with a view to supersede the decision in Stale of Jl^est Bengal 
V. Bela BanrrjV*'” and to provide that the adequacy of compensation ‘ 
for property compulsorily acquired would not be justiciable, inserted 
cl. (2 A) in article 31 with a view to supersede the decisions in the Stale of 
Wes! Bengal v. Sabidh Gapa! Dasaraka Das ShrintBiS v. Shalapar 

and Weacing Co. Lid.***, Saghir Ahmad v. The State of U.P, '“‘and to 
make it clear that clauses (1) and (2) of article 31 relate to different sub- 
ject matters and a deprivation of property short of transference of owner- 
ship or right to possession to the State should not be treated as compulsory 
acquisition of property. The Fourth Amendment also amended article 
31-AwIth a view to protect certain laws other than agrarian laws and 
to give effect to the policy of fixing ceiling limits on land holdings and 
included seven more Acts in the Ninth Schedule. One of the Acts (Item 
17) though upheld in Jupiter General Insurance Co,, v. Rajgopalan'^'' v/ai 
the subject of criticism in Divarka Das's raw'**. The Sixteenth amendment 
amended clauses (2), (3) and (4) of article 19 to enable the imposition of 

too. 1952 SCR 889 : (AIR 1952 SC 252). 

101. 1952 SCR 1056 ; {AIR 1952 SC 252). 

102. 1952 SCR 1020 : (AIR 1952 SC 252). 

103. 1954 SCR 553 : {AIR 1954 SC 170). 

104. 1954 SCR 587 : (AIR 1954 SC 927). 

105. 1954 SCR 674 : (AIR 1954 SC 119). 

106. 1954 SCR 1218 : (AIR 1954 SC 728). 

107. AIR 1952 Punj 9. 

103. 1954 SCR 674 at page 706 ; AIR 1951 SC 119 at page 130. 



APPENDIX VIII 


635 


reasonable restrictions In the interKt of the sovereignty and integrity of 
India. The Seventeenth Amendment amended the definition of estate in 
article 3 1-A with a view to supersede the decisions in Karimbil Kunhikoman 
V. Slale of Arra/a^°* and A.P. Ktishnaswami J{aidu v. State of A/urfrar”® and 
added proviso to article 3I-A and included 44 more Acts in the Ninth 
Schedule, as some of the Acts had been struck down as unconstitutional. 
The validity of the Seventeenth Amendment was upheld in Sajjan Singh's 
(supra) case, 1965-1 SCR 933 : (AIR 1965 SC 845). Since 1951, 
numerous decisions of this Court have recognised the validity of the 
First, Fourth and Seventeenth Amendments. If the rights conferred 
by Part III cannot he abridged or taken away by constitutional 
amendments, all these amendments would be invalid. The Constitution 
maters could not have intended that the rights conferred by Part III 
could not be altered for giving efTcct to the policy of Part IV. Nor 
was it intended that defects in Part III could not be cured or that possible 
errors in judicial interpretations of Part III could not be rectified by cons- 
titutional amendments. 

(228) There are other indications in the Constitution that the 
fundamental rights are not intended to be inviolable. Some of the 
articles make express provision for abridgement of some of the funda- 
mental rights by law (see articles 16(3), 19(1) to (6), 22(3), 23(2), 25(2), 
28(2), 31(4) to (6), 33, 34). Articles 358 and 359 enable the suspension 
of fundamental rights during emergency. Likewise, article 368 enables 
amendment of the Constitution including all the provbions of Part III. 

(229) It is argued that the preamble secures the liberties grouped 
together in Part III and as the preamble cannot be amended. Part III is 
not amendable. The argument overlooks that the preamble is mirrored 
in the entire Constitution. If the rest of the Constitution is amendable. 
Part III cannot stand on a higher footing. The objective of the preamble 
h secured not only by Part III but also by Part IV and article 368. The 
dynamic character of Part IV may require drastic amendments of Part III 
by recourse to article 368. Moreover the preamble c.annot control the 
unambiguous language of the articles of the Constitution**^, in Re Berubari 
Union and Exchange of Enctaces^^*. The last case decided that the Parlia- 
ment can under article 368 amend article I of the Constitution so as to 
enable the cession of a part of the national territory to a foreign power. 
The Court brushed aside the argument that “in the transfer of the areas 

109. 1962 Suple (1) SCR 829 : (AIR 1962 SC 723}. 

no. 1964 7 SCR 82 : (AIR 19G4 SC 1515}. 

111. Set Wyne* LejisUliee, JtAdal Pewm ti AnslraU, Srd Ed., 

pp. 691-5. 

112. 1960-3 SCR 250 *t pp. 260.2, 281-2 1 AIR 1960 SC B45 «t p. 856. 
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of Bcrubari to Pakistan the fundamental rights of thousands of persons 
are involved.” The case is an authority for the proposition that the 
Parliament can lawfully make a constitutional amendment under article 
368 authorising cession of a part of the national territory and thereby 
destroying the fundamental rights of the citizens of the affected territory, 
and this power under article 368 is not limited by the preamble. 


(230) It is next argued that the people of India in exercise of their 
sovereign power have placed the fundamental rights beyond the reach of 
the amending power. Reliance is placed on the following passage in the 
judgment of Patanjali Sastri, J. in A". Gepdan v. The Slate of Madras 
(supra) 1930 SCR 88 at p. 198 : (AIR 1950 SC 27 at p. 72): 

“There can be no doubt that the people of India have, in exercise 
of their sovereign will as expressed in the Preamble, , adopted the demo- 
cratic ideal which assures to the citizen the dignity of the individual and 
other cherished human values as a means to the full evolution and 
expression of his personality, and in delegating to the Legislature, the 
Executive and the Judiciary their respective powers in the Constitution, 
reserved to themselves certain fundamental rights, so-called, I appre- 
hend because they have been retained by the people and made paramount 
to the delegated powers, as in the American model." 


I find nothing in the passage contrary to the view unequivocally expressed 
by the same learned Judge in 5ri Shankari Prasad Singh Dto's case, 1952 
SCR 89; (AIR 1931 SC 458) that the fundamental rights are amen- 
dable. The power to frame the Constitution was vested in the Constituent 
Assembly by S. 8 (1) of the Indian Independence Act 1947. The 
Constitution though legal in Its origin was revolutionary in character 
an accordingly the Constituent Assembly exercised its posvers of framing 

the Constitution in the name of the people. The objective resolution of 

the Assembly passed on January 22, 1947, solemnly declared that all 
power and authority of sovereign independent India, its constituent parts, 
and organs and the Government were derived from the people. The 
Preamble to the Constitution declares that the people of India adopt, 
c^ct and give to themselves the Constitution. In form and in substance 
the Constitution emanates from the people. By the Constitution the 
people constituted themselves into a republic. Under the republic all 

public power IS derived from the people and is exercised by functionaries 
chosen either directly or indirectly by the people. The Parliament can 
exercise only such powers as arc dd<^atcd to it under the Constitution. 
The people acting through the Constituent Assembly reserved for them- 
selv es certain rights and liberties and ordained that they shall not be 
wr ai c y or mary legislation. But the people by the same Constitu- 
tion also authorised the Parliament to make amendments to the Consti- 
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tution. In the exercise of the amending power the Parliament has ample 
authority to abridge or take away the fundamental rights under Part III. 

(231) It is urged that the word ‘amend’ imposes the limitation 

that an amendment must be an improvement of the Constitution. Reliance 
is placed on the dictum in Lipermore v. E. G. “On the other 

hand, the significance of the term ‘amendment’ implies such an addition 
or change within the lines of the original instrument as svill effect an 
improvement, or better carry out the purpose for which it was framed.” 
Now an attack on the eighteenth amendment of the U. S. Constitution 
based on this passage was brushed aside by the U. S. Supreme Court in the 
decision in the Xational Prohibition case’*'*. The decision totally negatived 
the contention that “an amendment must be confined in its scope to an 
alteration or improvement of that which is already contained in the Con- 
stitution and cannot change its basic structure, include nesv grants 
of power to the Federal Government nor relinquish in the State those 
which already have been granted to it”.*’* I may also read a passage 
from Corpus Juris Sreundum, Vol. XVI, title ‘Constitutional Law', p. 26 
thus : “The term ‘amendment* as lued In the Constitutional article giving 
Congress a power of proposal includes additions to, as well as corrections 
of, matters already treated, and there is nothing there which suggests that 
it is used in a restricted sense.*’ 

(232) Article 368 indicates that the term ‘amend’ means 
'change'. The proviso is expressed to apply to amendments which seek 
to make any ‘change’ in certain articles. The main part of article 368 
thus gives the po'ver to amend or to make changes in the Constitution. 
A change is not necessarily an improvement. Normally the change is 
made with the object of making an improvement, but the experiment 
may fail to acliieve the purpose. Even the plain dictionary meaning of 
the word “amend” does not support the contention that an amendment 
must take an improvement, see Oxford English Dictionary where thesvord 
‘amend’ is defined thus : “4. to make professed improvements (in a 
measure before Parliament) : formally to alter in detail, though practi- 
cally it may be to alter its principle so as to thwart it.'* The 1st, 4th, 
16th and 17th Amendment Acte made changes in Part III of the Con- 
stitution. All the changes are authorized by article 368. 

(233) It is argued that under the amending power, the basic fea- 
tures of the Constitution cannot be amended. Counsel said tliat they could 
iiot give an exhaustive catalogue of the basic features, but sovereignty. 


U3. 102 Cal U8 ; 23 LRA. 3t2. 
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the republican form of government, the federal structure and the funda- 
mental rights were some of the features. The Seventeenth Amendment 
has not derogated from the sovereignty, the republican form of govern- 
ment and the federal structure, and the question whether they can be 
touched by amendment does not arise for decision. For the purposes of 
these cases, it is sufficient to say that the fundamental rights are within 
the reach of the amending power. 

(234) It is said that in the course of the last 16 years there have 
teen numerous amendments in our Constitution whereas there have 
been very few amendments of the American Constitution during the 
last 175 years. Our condition is not comparable with the American. The 
dynamics of the social revolution in our country may require more rapid 
changes. Moreover every part ©four Constitution is more easily amend- 
able than the American. Alan Glcdhill in his book ‘The Republic of 
India', 1931 Edition, pp. 74 and 75, said: 

“The Indian Founding Fathers svere less determined than were 

their American predecessors to impose rigidity on their Constitution 

The Indian Constitution assigns diflerent degrees of rigidity to its diffe- 
rent parts, but any part of it can be more easily amended than the 
American Constitution.” 

(235) It is said that the Parliament is abusing its power of 
amendment by making too many frequent changes. If the Parliament 
has the power to make the amendments, the choice of making any 
particular amendment must be left to it. Questions of policy cannot be 
debated in th’S Court. The possibility of abuse of a power is not the 
test of its existence. In UVW v. Ou/Wm’** Lord Hobhouse said, “if they 
find that on the due construction of the Act a legislative power falls 
within S. 92, it would be quite wrong of them to deny its existence 
because by some possibility it maybe abused, or limit the range which 
otherwise would be open to the Dominion Parliament”. With reference 
to the doctrine of implied prolubition against the exercise of power 
ascertained In accordance with ordinary rules of construction, Knox 
C. J., in the Amalgamated Society of Engineers v. Adelaide Steamship 
Company Limited saidi"^ "It means the necessity of protection against the 
aggression of some outside and possibly hostile body. It is based on 
distrust, lest powers, if once conceded to the least degree, might be 
abused to the point of destruction. But possible abuse of powers is no 
reason in British law for limiting the natural force of the language 
creating them.” 
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(236) The historical background in which the Constitution was 
framed sho^vs that the ideas embr^ied in Part III were not intended to 
be immutable. The Constituent Assembly was composed of represen* 
tatives of the provinces elected by the members of the lower houses of 
the provincial legislatures and representatives of the Indian States 
elected by electoral colleges constituted by the rules. The draft Constitu- 
tion was released on February 26, 1948. While the Constitution was 
on the anvil, it was envisaged that future Parliaments svould be elected 
on the basis of adult suffrage. Such a provision was later incorporated 
in article 326 of the Constitution. In a special article witten on August 15, 
1948, Sir B. N. Rau remarked: 

“It seems rather illogical that a constitution should be settled by a 
simple majority by an assembly elected indirectly on a very limited 
franchise and that it should not be capable of being amended In the 
same tvay by a Parliament elected — and perhaps for the most part elected 
directly— by adult suffrage.”*** 

The conditions in India were rapidly changing and the country was in 
a state of flu.x politically and economically. Sir B. N. Rau there- 
fore recommended that the Parliament should be empowered to 
amend the Constitution by its ordinary law making process for at 
least the first five years. Earlier, para 8 of the suggestions of the 
Indian National Congress of May 12, 1946 and para 15 of the proposal 
of the Cabinet Mbsion of May 16, 1946 had recommended similar 
powers of revision by the Parliament during the initial years or at stated 
intervals. The Constituent Assembly did not accept these recommenda- 
tions. On September 17, 1949 an amendment (No. 304) moved by 
Dr. Deshmukh providing for amendment of the Constitution at any 
time by a clear majority in each house of Parliament was negatived. 

• The Assembly was conscious that future Parliaments elected on the basis 
of adult suffrage would be more representative, but they took the view 
that article 368 provided a sufficiently flexible machinery for amending 
all parts of the Constitution. The Assembly never entertained the pro- 
posal that any part of the Constitution including Part III should be 
beyond the reach of the amending power. As a matter of fact. Dr. 
Deshmukh proposed an amendment (No. 212) prohibiting any amend-, 
ment of the rights with respect to property or otherwise but on 
September 17, 1949 he withdrew thb proposal (j« Constituent Assembly 

Debates, Vol. IV, pp. 1642-43). 

(237) The best exposition of the Constitution is that which it has 
received from contemporaneous Judicial decisions and enactments. We 

118. B.N, Rau: / si/m'j Ceajfi/jtfiw wtbJlfiiiwE (2od Ed.), p.S^t. 
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find a rare unanimity of view among judges and legislators from the 
very commencement of the Constitution that the fundamental rights are 
within the reach of the amending power. No one in the Parliament 
doubted this proposition when the Constitution First Amendment Act of 
1951 was passed. It is remarkable that most of the members of this 
Parliament were also members of the Constituent Assembly. In S. Krishnan 
andolhers v. The Slate of Afad'oi”** a case decided on May 7, 1951, Bose, 
J. said: 

"My concept of a fundamental right is something which Parlia- 
ment cannot touch save by an amendment of the Constitution. 

In .Sri Skankari PrasedSingk Deo’s case, 1952 SCR 89 = (AIR 1951 SC 
458) (supra), decided on October 5, 1951, this Court expressly decided 
that fundamental rights could be abridged by a constitutional amend- 
ment. This view was acted upon in all the subsequent decisions and was 
re-affirmed in 5aji;an Sin|AV case, I965-! SCR 933={A1R 1965 SC 845) 
(supra). Two learned Judges then expressed some doubt but even they 
agreed with the rest of the Court in upholding the validity of the 
amendments. 

(238) A static system of laws is the worst tyranny that any consti- 
tution can impose upon a country. An unamendable constitution means 
that all reform and progress are at a stand-still. If Parliament cannot 
amend Part III of the Constitution even by recourse to article 368, no 
other power can do so. There is no provision in the Constitution for 
calling a convention for its revision or for submission of any proposal 
for amendment to the referendum. Even if power to call a convention or 
to submit a proposal to the referendum be taken by amendment of 
article 368, Part III would still remain unamendable on the assumption 
that a constitutional amendment is a law. Not even the unanimous vote 
of the 500 million citizens or their representatives at a special convocation 
could amend Fart III. The deadlock could be resolved by revolution 
only. Such a consequence was not intended by the framers of the 
Constitution. The constitution is meant to endure. 

(239) It has been suggested that the Parliament may provide for 
another Constituent Assembly by amending the Constitution and that , 
Assembly can amend Part III and take away or abridge the fundamental 
rights. Now if this proposition is correct, a suitable amendment of the 
Constitution may provide that the Parliament will be the Constituent 
Assembly and thereupon the Parliament may amend Part III. If so, I do 
not see why under the Constitution as it stands notv, the Parliament cannot 
be regarded as a recreation of the Constituent Assembly for the special 
purpose of making constitutional amendments under article 368, and 

119. 1951 SCR 621 at p. 652: AIR 1951 SC 301 at p. 312. 
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why the amending power cannot be regarded as a constituent power as 
was held in Sri Skankari Prasad Singh Deo's case, 1952 SCR 89: (AIR 1951 
SC 438). 

(240) The contention that the constitutional amendments of 
Part III had the effect of changing articles 226 and 245 and could not be 
passed without complying with the proviso to article 368 is not tenable. 
A constitutional amendment which docs not profess to amend article 226 
directly or by inserting or strilcing words therein cannot be regarded as 
seeking to make any change in it and thus falling within the constitu- 
tional inhibition of the proviso. Article 226 gives power to the High 
Court throughout the territories in relation to which it exercises jurisdic- 
tion to issue to any person or authority within those territories directions, 
orders and writs for the enforcement of any of the rights conferred by 
Part III and for any other purpose. The Seventeenth Amendment made 
no direct change in article 226. It made changes in Part III and abridged 
or took away some of the rights conferred by that Part. As a result of 
the changes, some of those rights no longer e-xist and as the High Court 
cannot issue wTits for the enforcement of those rights its power under 
article 226 is affected incidentally. But an alteration in the area of its 
territories or in the number of persons or authorities within those terri- 
tories or in the number of enforceable rights under Part III or other 
rights incidentally affecting the power of the High Court under article 
226 cannot be regarded as an amendment of that article. 

(241) Article 245 empowers the Parliament and the Legislatures 
of the States to make laws subject to the provisions of the Constitution. 
This power to make Ia\vs is subject to the limitations imposed by Part III. 
The abridgement of the rights conferred by Part III by the Seventeenth 
Amendment necessarily enlarged the scope of the legislative poivcr, and 
thus affected article 245 Indirectly. But the Seventeenth Amendment 
made no direct change in article 245 and did not amend it. 

(242) Article 31-B retrospectively validated the Acts mentioned in 
the Ninth Scliedule notwithstanding any judgment, decree or order of 
any court though they take away or abridge the rights conferred by 
Part III. It Is said that the Acts arc still-born and cannot be TOlidated. 
But by force of article 31-B the Acts are deemed never to have become 
void and must be regarded as valid from their inception. Tlic power 
to amend the Constitution carries with it the power to make a retros- 
pective amendment. It is said that article 31-B amends article 141 as it 
altenthelaw declared by this Court on the validity of the Acts. This 
argument b baseless. As the Constitution is amended retrospectively, 
the basb upon which the judgments of this Court were pronounced no 
longer exists, and the law declared by this Court can have no application. 
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Itis said that article 31-B is a law with respect to land and other matters 
within the competence of the State Legislature, and the Parliament has 
no power to enact such a law. The aigument is based on a misconception. 
The Parliament has not passed any of the Acts mentioned in the Ninth 
Schedule. Article 31-B removed the constitutional bar on the making of 
the Acts. Only the Parliament could remove the bar by the Constitution 
amendment. It has done so by article 31-B. The Parliament could 
amend each article in Part III separately and provide that the Acts 
would be protected from attack under each article. Instead of amending 
each article separately, the Parliament has by article 31-B made a 
comprehensive amendment of all the articles by providing, that the Acts 
shall not be deemed to be void on the ground that they are inconsistent 
with any of them. The Acts as they stood on the date of the Constitution 
Amendments are validated. By the last part of article 31-B the competent 
legislatures will continue to retain the power to repeal or amend the Acts. 
The subsequent repeals and amendments arc not validated. I fin future 
the competent legislature passes a repealing or amending Act which is 
inconsistent with Part HI it will be void. 

(243) I have, therefore, come to the conclusion that the First, 
Fourth, Sixteenth and Seventeenth Amendments are constitutional and 
are not void. If so, it is common ground that these petitions must be 
dismissed. 

(244) For the last 16 years the validity of constitutional amend- 
ments of fundamental rights have been recognised by the people and all 
the organs of the government including the legislature, the judiciary and 
the executive. Revolutionary, social and economic changes have taken 
place on the strength of the First, Fourth and Seventeenth Amendments. 
Even if two views were possible on the question of the validity of the 
amendments, we should not now reverse our previous decisions and pro- 
nounce them to be invalid. Having heard lengthy arguments on the ques- 
tion I have come to the conclusion that the validity of the constitutional 
amendments was rightly upheld in Sri Shankari Prasad Smk Deo's case, 1952 
SCR 89={AIR 1951 SC 458) and Sajjan Singh's cSiSC, 1965-1 SCR 933: 
(AIR 1965 SC 845) and I find no reason for overruling them. 

(245) The First, Fourth and Seventeenth amendment Acts are 
subjected to bitter attacks because they strike at the entrenched property 
rights. But the abolition of the zamindari was a necessary reform. Iti* 
the First Constitution Amendment Act that made this reform possible. 
No legal argument can restore the outmoded feudal zamindari system. 
What has been done cannot be undone. The battle for the past is lost. 
The legal argument necessarily shifts. The proposition now is that the 
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constitution amendment acts must be recognized to be valid in the past 
but they must be struck down for the future. The argument leans on 
the ready made American doctrine of prospective overruling. 

(246) Now the First, Fourth, Sixteenth and Seventeenth Amend- 
ment Acts take away and abridge the rights conferred by Part HI. If 
they arc laws they arc necessarily rendered void by article 13(2). If 
they are void, they'do not legally exist from their very Inception. They 
cannot be valid from 1951 to 1967 and invalid thereafter. To say that 
they \rere valid in the past and will be invalid in the future is to amend 
the Constitution. Such a naked power of amendment of the Constitution 
is not given to the Judges. The argument for the petitioners suffers from 
a double fallacy, the first that the Parliament has no posver to amend 
Part III so as to abridge or take aivay the entrenched property rights, 
and the second that the Judges have the power to make such an amend- 
ment. 


(247) I may add that if the Pint and the Fourth amendments are 
valid, the Seventeenth must necessarily be valid. It is not possible to say 
that the First and Fourth amendments though originally invalid have now 
been validated by acquiescence. If they infringed article 13(2), they were 
void from their inception. Referring to the 19th amendment of the 
U. S. Constitution, Brandeis, J., said in Leser v. Comrt/:'*® 

“This Amendment is in character and phraseology precisely similar 
to the 15th. For each the same method of adoption was pursued. One 
cannot be valid and the other invalid. That the 15th is valid, although 
rejected by six states, including Maryland, has been recognized and acted 

on for half a century The suggestion that the 1 5th was incorporated 

in the Constitution, not in accordance with law, but practically as a war 
measure, which has been validated by acquiescence, cannot be enter- 
tained.” 

(248) ' Moreover the Seventeenth amendment has been acted upon 
and its validity has been upheld by this Court in SaJ/an Singh's case. 
If the First and the Fourth Amendments are validated by acquie- 
scence, the Seventeenth is equally validated. 

(249) Before concluding this judgment I must refer to some of the 

speeches made by the members of the Constituent Assembly, in the 
coiuse of debates on the draft constitution. These speeches cannot be 
Used as aids for interpreting the Constitution. See Stale of Traraneore- 
Cochin and others v. The Bombay Co. Accordingly, I do not rely 

120. (1922)258 US 130:66 Law Ed. 505, 511. 
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on them as aids to construction. But I propose to refer to them, as Shri 
A.K. Sen idled heavily on the speeches of Dr. B.R. Ambcdkar. Accord- 
ing to him, the speeches of Dr. Ambcdkar show that he did not regard 
the fundamental rights as amendable. This contention is not supported 
by the speeches. Sri Sen relied on the following passage in the speech 
of Dr. Ambcdkar on September 17, 1949: — 

“Wc divide the articles of the Constitution under three categories. 
The first category is the one which consists of articles which can be 
amended by Parliament by a bare majority. The second set of articles 
are articles which require two-thirds majority. If the future Parliament 
wishes to amend any particular article which is not mentioned in Part III 
or article 304, all that is necessary for them is to have two-thirds majority. 
They can amend it. 

“Mr. President: Of Members present 

“Yes. Now, we have no doubt put articles in a third category where 
fot the purposes of amendment the mechanism is somewhat different or 
double. It required two-thirds majority plus ratification by the States.””* 
I understand this passage to mean that according to Dr. Ambcdkar an 
amendment of the articles mentioned in Part HI and 368 requires two- 
thirds majority plus ratification by the States. He seems to have assumed 
(as reported) that the provisions of Part III fall within the proviso to 
article 368. But he never said that Part III tvas not amendable. He 
maintained consistently tliat all the articles of the Constitution are 
amendable under article 368. On November 4, 1948, he said: 

“The second means adopted to avoid rigidity and legalism is the 
provision for facility with which the Constitution could be amended. The 
provisions of the Constitution relating to the amendment of the Constitu- 
tion divide the articles of the Constitution into two groups. In the one 
group arc placed articles relating to (a) the distribution of legislative 
powers between the Centre and the States, (b) the representation of 
the States in Parliament, and (c) the powers of tlie Courts. All 
other articles are placed in another group, articles placed in the second 
group cover a very large part of the Constitution and can be 
amended by Parliament by a double majority, namely, a majority 
of not less than two-thirds of the members of each House present 
and voting and by a majority of the total membership of each House. 
The amendment of these articles docs not require ratification by the 
States. It is only in those articles which are placed in group one that 
an additional safeguard of ratification by the States is introduced. One 
can therefore safely say that the Indian Federation will not suffer from 
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tlic faults of rigidity or legalism. Its distinguishing feature is that it is a 
Oexible Federation. 

"The provisions relating to amendment of the Constitution have 
come in for a virulent attack at the hands of the critics of the 
Draft Constitution. It is said that the provisions contained in the 
Draft make amendment diJBcult. It is proposed that the Constitution 
should be amendable by a simple majority at least for some years. The 
argument is subtle and ingenious. It is said that this Constituent Assembly 
is not elected on adult suffrage while the future Parliament will be elected 
on adult suffrage and yet the former has been given the right to pass 
the Constitution by a simple majority while the latter has been denied 
the same right. It is paraded as one of the absurdities of the Draft 
Constitution. I must repudiate the charge because it is without founda- 
tion. To know how simple arc the provisions of the Draft Constitution in 
respect of amending the Constitution one has only to study the provisions 
for amendment contained in the American and Australian Constitutions. 
Compared to them those contained in the Draft Constitution u’ill be 
found to be the simplest. The Draft Constitution has eliminated the 
elaborate and difBcult procedures such as a decision by a convention or a 
referendum. The powers of amendment are left with the Legislatures, 
Central and Provincial. It is only for amendments of specific matters— 
and they are only few that the ratification of the State Legislatures is 
required. All other articles of the Constitution arc left to be amended 
by Parliament. The only limitation is that it shall be done by a majo- 
rity of not less than two-thirds of the members of each House present 
and voting and a majority of the total membership of each House. It is 
difficult to conceive a simpler method of amending the Constitution.’*^*’ 

On December 9, 1948, Dr, Ambedkar said with reference to article 32: 

“The Constitution has invested the Supreme Court with these 
rights and these writs could not be taken away unless and until tlie 
Constitution itself is amended by means left open to the legislature."*’* 

On November 25, 1948, Dr. Ambedkar strongly refuted the sugges- 
tion that fundamental rights should be absolute and unalterable. He 
said: 

“The condemnation of the Constitution largely comes from tv/o quar- 
ters, the Communist Party and the Socialist Party...Tlie second thing that 
the Socialists irant is that the Fimdamental Rights mentioned in the Cons- 
titution must be absolute and without any limitations so that if their party 
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comes into power, they would have the unfettered freedom not merely to 
criticize, but also to overthrow the State.. Jefferson, the great American 
statesman who played so great a part in the making of the American Con- 
stitution, has c.xpressed some very weighty tnesvs which makers of Consti- 
tution can never afford to ignore. In one place, he has said *We may consi- 
der each generation as a distinct nation, with a right, by the will of the 
majority, to bind themselves, but none to bind the succeeding generation, 
more than the inhabitants of another country.' In another place, he has 
said: ‘The idea that institutions established for the use of the nation can- 
not be touched or modified, e\-cn to make them anssver their end, 
because of rights gratuitously supposed in those employed to manage them 
in the trust for the public, may perhaps be a salutary provision against 
the abuses of a monarch, but is most absurd against the nation itself. Vet 
our lawyers and priests generally inculcate ibis doctrine, and suppose tlut 
preceding generations held the earth more freely than sve do; had a right 
to impose laws on us, unalterable by ourselves, and that we, in the like 
manner, can make laws and impose burdens on future generations, which 
they will have no right to alter; in fine, that the earth belongs to the dead 
and not the living.* I admit that svhat Jefferson has said is not 
merely true, but is absolutely true. There can be no question about it. 
Had the Constituent Assembly departed from this principle laid down by 
Jefferson it would certainly be liable to blame, even to condemnation. 
But 1 ask, has it? <iuUe the contrary. One has only to examine the provi- 
sion relating to the amendment of the Constitution. The Assembly hat 
not only refrained from putting a seal of finality and infallibility upon 
this Constitution by denying to the people the right to amend tlie Consti- 
tution as in Canada or by making the amendment of the Constitution 
subject to the fulfilment of extraordinary terms and conditions as in 
America or Australia, but has provided a most facile procedure for 
amending the Constitution. I challenge any of the critics of the Constitu- 
tion to prove that any Constituent Assembly anywhere in the w’orld has, 
in the circumstances in which this country finds itself, provided sucli 
a facile procedure for the amendment of the Constitution. Ifthosesvho 
are dissatisfied with the ConsUtutiou have only to obtain a 2/3rds majority 
and if they cannot obtain even a two-thirds majority in the Parliament 
elected on adult franchise in their favour, their dissatufaction with the 

Constitution cannot be deemed to be shared by the general public."”* 

(250) On November 1 1, 1918 Pandit Jawahar Lai Nehru said: 

And remember this, that while sve svant this Constitution to be 
as solid and as permanent a structure as we can make it, nevertheless 
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there is no permanence in Constitutions. There should be a certain 
flexibility. If you make anything rigid and permanent, you stop a nation’s 
growth, the growth of living vital organic people. Therefore it has to 
be flexible.”^** 

(251) The views of Jefferson echoed by Ambedkar and Nehru 
Were more powerfully expressed by Thomas Paine in 1791: 

“There never did, there never will, and there never can, exist a 
parliament, or any description of men, or any generation of men, in any 
country, possessed of the right or the power of binding and controlling 
posterity to the ‘end of time’, or of commanding for ever how the world 
shall be governed, or who shall govern it; and, therefore, all such clauses, 
acts or declarations by which the makers of them attempt to do what 
they have neither the right nor the power to do nor take po^ve^ to execute, 
arc in themselves null and void. Every age and generation must be as 
free to act for itself in all cases as the ages and generations which prece- 
ded it. The vanity and presumption of governing beyond the grave b the 
most ridiculous and insolent of all tyrannies, ^fan has no property in 
man; neither has any generation a property in the generations svhich are 
tofollow. The Parliament of the peopleofI688 or of any other period 
had no more right to dispose of the people of the present day, or to bind 
or to control them in any shape whatever, than the parliament or the 
people of the present day have to dispose of, bind or control those who 
are to live a hundred or a thousand years hence. Every generation is, 
and must be, competent to all the purpose which its occasions require. 
It is the living, and not the dead, that arc to be accommodated. ^Vhen 
man ceases to be, his power and his svants cease with him; and having 
no longer any participation in the concerns of this world, he has no longer 
any authority in directing who shall be its governor, or how its Govern- 
ment shall be organized, or how administered.”*** 

(252) For the reasons given above, I agree with Wanchoo, J., that 
the writ petitions must be dismissed. 

(253) In the result, the writ petitions are dismissed without costs. 
Ratnaswamt (V.), J. :• 

(254) I have persued the judgment of my learned Brother 
Wanchoo, J., and I agree svith hU conclusion that the Constitution 
(Seventeenth Amendment) Act, l9G-t is legally valid, but in view of the 

t26. CtnslkanU Aistmlljf Dtialu, Vok ^'11, p. 322. 

127. Sm Thomii P«!ae: Rijhls 9 / Man (Unabridged edition by ILB. Bonner, 
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importance of the Constitutional issues raised in this case I would prefer 
to state my own reasons in a separate judgment. 

(235) In these petitions which have been filed under article 32 
of the Coustitution a common question arises for determination, n*;., 
whether the Constitution (Seventeenth Amendment) Act, 1964 which 
amends article 31-Aand article 31-B of the Constitution is ultra vires and 
unconstitutional, 

(256) The Petitioners arc alTectcd either by the Punjab Security 
of Land Tenures Act, 1934 (Act X of 1953) or by the Mysore Land Re* 
forms Act (Act 10 of 1962) as amended by Act 14 of 1965 which were 
added to the 9th Schedule of the Constitution by the impugned Act and 
their contention is that the impugned Act being unconstitutional and in* 
valid, the validity of the two acts by which they are affected cannot be 
saved. 

(237) The impugned Act consists of three sections. The first section 
gives its short title. Section 2(1) added a proviso to cl. (1) of article 31*A 
after the existing proviso. 

This proviso reads thus: 

"Provided further tliat where any law makes any provision for the 
acquisition by the state of any estate and where any land comprised 
therein is held by a person under his personal eultivation, it slwll 
not be lawful for the State to acquire any portion of such land as 
is within the ceiling limit applicable to him under any law for the 
time being in force or any building or structure standing thereon or 
appurtenant thereto, unless the law relating to the acquisition of 
such land, building or structure, provides for payment of compen* 
sation at a rate which shall not be less than the market value 
thereof.” 

Section 2(ii) substitutes the following sub*clause for sub'Cl. (a) of clause 
(2) of article 3I.A;— ' 

(a) the expression ‘estate* shall, in relation to any local area, 
have the same meaning as that expression or its local equiva- 
lent has in the existing law relating to land tenures in force 
m that area and shall also include— 

(i) any ja«ir, inam or mui^ or other similar grant and in the 
States of Madras and Kerala, and janmam right; 

(ii) any land held under lyohmi settlement; 

(hi) any land held or let for purposes of agriculture or for pur- 
poses ancillary thereto including svaste land, forest land, land 
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for pasture or sites of buildings and Other structures occupied 
by cultivators of land, agricultural labourers and village 
artisans.” 

Section 3 amends the 9th Schedule by adding 44 entries to it. 

(258) In dealing with the question about the validity of the im- 
pugned Act, it Is necessary to consider the scope and effect of the provisions 
contained in article 368 of the Constitution, because the main controversy 
in the present applications turns upon the decision of the question as to 
tvhat is the construction of that article. Article 368 reads as follosvs: 

“An amendment of this Constitution may be initiated only by the 
introduction of a Bill for the purpose in cither House of Parliament, 
and when the Bill is passed in each House by a majority of the total 
membership of that House and by a majority of not less than two- 
thirds of the members of that House present and voting, it shall 
be presented to the President for his assent and upon such assent 
being given to the Bill, the Constitution shall stand amended in 
, accordance with the terms of the Bill: 

Provided that if such amendment seeks to make any change in— 

(a) Article 54, article 55, article 73, article 162 or article 241, or 

(b) Chapter IV of Part V, Chapter V of Part VI, or Chapter I of 
Part XI, or 

(c) any of the Lists in the Seventh Schedule, or 

(d) the representation of Slates in Parliament, or 

(e) the provisions of this article, 

the amendment shall also require to be ratified by the Legislatures 
of not less than one-half of the States by resolutions to that effect 
passed by those Legislatures before the Bill making provision for 
such amendment b presented to the President for assent.” 

it is necessary at thb stage to set out briefly the history of articles 3I-A and 
These articles were added to the Const'itution with retrospective effect 
W S. 4 of the Constitution (First Amendment) Act, 1951. Soon after the 
promulgation of the Constitution, the political party in power, comman- 
ding as it did a majority of votes in the several State legislatures as well as 
in Parliament carried out radical measures of agrarian reform In Bihar, 
Uttar Pradesh and Madhya Pradesh by enacting legislation which may be 
referred to as Zamindari Abolition Acts, Certain Zamindars, feeling them- 
reives aggrieved, attacked the validity oflliosc Acts in courts of law on the 
Sroun’d that they contravened the fundamental rights conferred on them 
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by Part III of the Constltullon. The High Court of Patna held that the 
Act passed in Bihar was unconstitutional while the High Courts of 
Allahabad and Nagpur upheld the validity of the corresponding legisla- 
tion in Uttar Pradesh and Madhya Pradesh respectively (See Kamtsh-xar 
Singh V. Slate fl/BiAar*** and Surya Pal v. U. P. Goiirnmenty-* The parties 
aggrieved by these respective decisions had filed appeals by special leave 
before this Court. At the same time, petitions had also been preferred 
before this court under article 32 by certain other Zamindars, seeking the 
determination of the same issues. It was at this stage that the Union 
Government, with a view to put an end to all this litigation and to 
remedy what they considered to be certain defects brought to light in the 
working ofthc Constitution, brought forward a bill to amend the Con* 
stitution, which, after undergoing amendments in various particulars, 
was passed by the requisite majority as the Constitution (First Amend- 
ment) Act, lOSl, by which articles 31-A and 31-B were added to the 
Constitution. Tliat was the first step taken by Parliament to assist the 
process of legislation to bring about agrarian reform by introducing 
articles 31-A and 31*R. The second step in the same direction svas taken 
by Parliament in 1955 by amending article 31-A by the Constitution 
(Fourth Amendment) Act, 1955. The object of this amendment was 
to widen the scope of agrarian reform .and to confer on the legislative 
measures adopted in that behalf immunity from a possible attack tliat 
they contravened the fundamental rights of citizens. In other words, 
the amendment protected tlie Icgiskative me.a$ures in respect of certain 
other items of agrarian and social wcltire legislation, which affected the 
proprietary rights of certain citizens. At the time when the first amend- 
ment was made, article 31-B expressly provided tliat none of the Acts 
and Regulations specified in the 9th Schedule, nor any ofthc provisions 
thereof, shall be deemed to be void or ever to have become void on the 
ground that they were inconsistent with or took away or abridged any 
of the rights conferred by Part HI, and it added that notwithstanding 
any judgment, decree or order of any Court or tribunal to the contrary, 
each of the said Acts and Regulations shall subject to the power of any 
competent legislature to repeat or amend, continue in force. At this 
time, I9Ac(ssvere listed in Schedule 9. and they were thus efiectivety 
validated. One more Act Was added to this list by the Amendment Act. 

of 1955, so that as a result of the second amendment, the Schedule con- 
tained 20 Acts which were validated. 

(259) It appears that notwithstanding these amendments, certain 
other legislative measures adopted by diircrenl Stales for the purposeof 
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129. AIR 1951 All. 07*. 



APPENOnc VIII 


701 


giving effect to the agrarian policy of the party in power, were effectively 
challenged. For instance, in Karimbil KunhiKoman v. Stale of AVra/a**® 
the validity of the Kerala Agrarian Relations Act (IV of 1961) was 
challenged by writ petitions filed under article 32, and as a result- of the 
majority decision of this Court, the whole Act was struck down. The 
decision of this Court was pronounced on December 5,1961. In A.P, 
Krbhnaswami Naidu etc^ w. The State of MadraP^^, the constitutionality of 
the Madras Land Reforms (Fixation of ceiling on Land) Act (No. 58 
j6f 1961) was the subject-matter of debate, and by the decision of this 
Court pronounced on March 9, 1964, it was declared that the whole Act 
was invalid. It appears that the Rajasthan Tenancy Act, 3 of 1955 and 
the Maharashtra Agricultural Lands (Ceiling and Holdings) Act, 27 of 
•1961 had been similarly declared invalid, and In consequence. Parlia- 
ment thought it necessary to make a further amendment in article 31-B 
so as to save the validity of these Acts which had been struck down and 
of other similar Acts which were likely to be challenged. ^V^th that 
object in view, the impugned Act has enacted S. 3 by which 44 Acts have 
been added to Schedule 9. It is, therefore, clear that the object of the 
First, Fourth and the Seventeenth Amendments of the Constitution was 
to help the State Legislatures to give effect to measures of agrarian reform 
in a broad and comprehensive sense in the interests of a very large 
section of Indian citizens whose social and economic welfare closely de- 
pends on the pursuit of progressive agrarian policy; 

(260) The first question presented for determination in this case 
is whether the impugned Act, in so far as it purports to take away or 
abridge any of the fundamental rights conferred by Part III of the 
Constitution, falls within the prohibition of article 13(2) which provides 
that “the State shall not make any law which takes away or abridges the 
rights conferred by this Part and any law made in contravention of this 
clause shall to the extent of contravention ' be void.” In other words, 
the argument of petitioners was that the law to which article 13(2), 
applies, would include a law passed by Parliament by virtue of its cons'ti- 
tuent power to amend the Constitution, and so, its validity will have to’ be 
tested by article 13(2) itself. It was contended that 'the State’ includes 
I^rhament within artiefe f2 and Taw' must inc/uefe a consritiifional 
amendment. It was said that it was the deliberate intention of the framers 
of the Constitution, who realised the sanctity of (he fundamcntal'rights 
conferred by Part III, to make them immune from interference not only 
by ordinary- laws passed by the legislatures in the country but also from 
constitutional amendments. In my opinion, there is no substance in this 

130. 1962 Suppt.(l) 829=(AIR 1962 SC 723 ). 
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argument. Although ‘law’ must ordinarily include constitutional law, 
there is a juristic distinction between ordinary law made in exercise of 
legislative power and constitutional law which is made in exercise of 
constituent power. In a written federal form of constitution there is clear 
and weil known distinction between the law of the Constitution and 
ordinary’ law made by the legislature on the basis of separation of powers 
and pursuant to the power of law-making conferred by the Constitution 
(See Dicey on ‘Law of the Constitution*, Tenth Edn, p. 110, Jennings 
‘Law and the Constitution,’ pp. 62-64, and ‘American Jurisprudence’, 
2nd Edn, Vol. 16, p. 181). In such awTitten Constitution, the amend- 
ment of the Constitution is a substantive, constituent act wluch is made 
in the exercise of the sovereign power which created the Constitution and 
which is effected by a special means, namely, by a predesigned funda- 
mental procedure unconnected with ordinary legislation. The amending 
power under article 368 is hence rai gtnnis and cannot be compared to 
the law making power of Parliament pursuant to article 246 read sviih 
Lists I and III. It follows that the expression ‘law’ in article 13(2) of 
the Constitution cannot be construed as including an amendment of the 
Constitution which is achieved by Parliament in exercise of its sovereign 
constituent power, but must mean law made by Parliament in its legts- 
lath'e capacity pursuant (o the powers of law-making given fay the 
Constitution itself under article 246 read with Lists 1 and III of the 7th 
Schedule. It is also clear, on the same line of reasoning, that ‘law’ !n 
article 13(2) cannot be construed so as to include ‘law’ made by Parlia- 
ment under articles 4, 169, 392, 5ih Schedule, Part D and Gth Schedule, 
para 21. The amending power of Parliament exercised under these 
articles stands on the same pedestal as the constitutional amendment 
made under article 3G8 so far as article 13(2) is concerned and docs not 
fall within the definition of ‘law’ within the meaning of this last article. 

(261) It is necessary to add that the dchnltion of ‘law’ in article 13(3) 
docs not include in terms a constitutional amendment, though it includes 
“any Ordinance, order, bye-law, rule, regulation, notification, custom or 
usage”. It should be noticed that the language of article 368 is perfectly 
general and empowers Parliament to amend the Constitution without 
any exception whatsoever. Had it been intended by the Constitution- 
makers that the fundamental rights guaranteed under Part HI should be 
completely outside the scope of article 368, it is reasonable to assume 
that they would have made an express provision to that effect. It was 
stressed by the petitioners during the course of the argument that Part III 
IS headed as ‘fundamental rights’ and that article 32 ‘guarantees’ the 
right to move Supreme Court by appropriate proceedings for enforce- 
ment of rights conferred by Partin. But the expression ‘fundamental’ 
in the phrase ‘fundamental righto’ means that such rights are funda- 
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mental nVo-m the laivs of the legislatures and the acts of the executive 
authorities mentioned in article 12. It caimot be suggested that the 
expression ‘fundamental’ lifts the fundamental rights above the constitu- 
tion itself. Similarly, the expression ‘guaranteed’ in articles 32(1) and 
and 32(4) means that the right to move the Supreme Court for enforce- 
ment of fundamental rights without exhausting the normal channels 
through the High Courts or the lovrer courts is guaranteed. This expression 
also does not place the fundamental rights above the Constitution. 

(262) I proceed to consider the next question arising in this case. 
He., the scope of the amending power under article 368 of the Constitu- 
tion. It is contended on behalf of the petitioners that article 368 merely 
lays down the procedure for amendment and does not vest the amending 
power as such in any agency constituted under that article. I am unable 
to accept this argument as correct. Part XX of the Constitution which 
contains only article 368 is described as a Part dealing with the Amend- 
ment of the Constitution; and article 368 which prescribes the procedure 
for amendment of the Constitution, begins by saying that an amendment 
of this Constitution may be initiated in the manner therein indicated. In 
my opinion, the expression ‘amendment of the Constitution' In article 368 
plainly and unambiguously means amendment of all the provisions of the 
Constitution, It is unreasonable to suggest that what article 368 provides 
is only the mechanics of the procedure to be followed in amending the 
Constitution without indicating which provisions of the Constitution can 
be amended and which cannot. Such a restrictive construction of the 
substantive part of article 368 would be clearly untenable. The significant 
fact that a separate Part has been devoted in the Constitution for 
‘amendment of the Constitution’ and there is only one article in that 
Part shows that both the power toamend and the procedure to amend are 
enacted in article 368. Again, the words “the Constitution shall stand 
amended in accordance with the terms of the bill” in article 368 clearly 
contemplate and provide for the power to amend after the requisite 
procedure has been followed. Besides, the ^vords used in the proviso 
unambiguously indicate that the substantive part of the article applies to 
all the provisions of the Constitution. It is on that basic assumption that 
the proviso prescribes a specihe procedure in respect of the amendment 
of the articles'mentioned in Clauses (a) to (e) thereof. Therefore, it must 
be held that when article 368 confers on Parliament the right toamend 
the Constitution the power in question can be exercised over all the provi- 
sions of the Constitution. How the power should be exercised, lias to be 
determined by reference to the question as to whether the proposed amend- 
ment falls under the substantis-c part of article 368, or whether it attracts 
the procedure contained in the proviso. 
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(263) It was suggested for the petitioners that the power of amend- 
ment is to be found in articles 246 and 248 of the Constitution read with 
item 97 of List I of the 7ih Schedule. I do not think that it is possible 
to accept this argument. Article 246 states that Parliament has exclusive 
power to make laws with respect to matters enumerated in List I in the 
Seventh Schedule, and article 248, similarly, confers power on Parlia- 


ment to make any law with respect to any matter not enumerated in the 
Concurrent List or State List. But the power of law-making in articles 
246 and 248 is subject to the provision of this Constitution. “It is 
apparent that the power of constitutional amendment cannot fall within 


these articles, because it is illogical and a contradiction in terms to say 
that the amending power can be exercised and at the same time it is 


subject to the provisions of the Constitution.” 


(264) It was then submitted on behalf of the petitioners that the 
amending power under article 368 u subject to the doctrine of implied 
limitations. In other words, it was contended that even if article 368 
confers the power of amendment, it was not a general but restricted power 
confined only to the amendable provisions of the Constitution, the 
amendability of such provisions being determined by the nature and 
character of the respective provision. It was argued, for instance, that the 
amending power cannot be used to abolish the compact of the Union or 
to destroy the democratic character of the Constitution guaranteeing 
individual and minority rights. It was said that the Constitution was a 
permanent compact of the States, that the federal character of the States 
was indissoluble, and that the existence of any of the States as part of the 
federal compact cannot be put an end to by the power of amendment. 
It was also said that the chapter of fundamental rights of the Constitu- 
tion cannot be the subject-matter of any amendment under article 368. 
It was contended that the preamble to the Constitution declaring that 
India was a sovereign democratic republic was beyond the scope of the 
amending power. It was suggested llui other basic features of the Con- 
stitution were the articles relating to distribution of legislative powers, 
the Parliamentary form of Government and the establishment of Supreme 
Court and the High Courts in the various States. I am unable to accept 
this argument as correct. If the Constitution-makers considered that there 
were certain basic features of the Constitution which were permanent it is 
most unlikely that they should not have expressly said in article 368 that 
these basic features were not amendable. On the contrary, the Constitution- 

makers have expressly provided that article 368 itself should be amend- 
able by the process indicated in the proviso to that article. This circums- 
tance is significant and suggests that all the articles of the Constitution 
are amendable cither under the proviso to article 368 or under the main 
part of that article. In my opinion, there is no room for an implicatior 
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in the construction of article 368. So far as the federal character of the 
Constitution is concerned, it was held by this Court in State of West Bengal 
V. Unign of India}^^ that the federal structure is not an essential part of 
our Constitution and there is no compact between the States and there 
is no dual citizenship in India. It was pointed out in that case that 
there was no constitutional guarantee against the alteration of boundaries 
of the States. By article 3 the Parliament is by law authorised to form 
a new State by redistribution of the territory of a State or by uniting two 
or more States or parts of States or by uniting any territory to a part 
of any State, to increase the area of any State, to diminish the area of 
any State, to alter the boundaries of any State, and to alter the name of 
any State, In Re : The Beruhart Union and Exchange of Enclaues^^^ 
it was argued that the Indo-Pakistan agreement with regard to Berubari 
could not be implemented even by legislation under article 368 because 
of the limitation imposed by the preamble to the Constitution and that 
such an agreement could not be implemented by a referendum. The 
argument was rejected by this Court and It was held that the preamble 
could not, in any way, limit the power of Parliament to cede parts of 
the national territory. On behalf of the petitioners the argument was 
stressed that the chapter on fundamental rights was the basic feature of 
the Constitution and cannot be the subject of the amending power under 
article 368. It was argued that the freedoms of democratic life are 
secured by the chapter on fundamental rights and the dignity of the 
individual cannot be preserved if any of the fundamental rights is altered 
or diminished. It is not possible to accept this argument as correct. 
The concepts of liberty and equality are changing and dynamic and 
hence the notion of permanency or immutability cannot be attached 
to any of the fundamental rights. The Directive Principles of Part IV 
are as fundamental as the constitutional rights embodied in Part III and 
article 37 imposes a constitutional duty upon the States to apply these 
principles in making laws. Reference should in particular be made to 
article 39(b) which enjoins upon the State to direct its policy towards 
securing that the ownership and control of the material resources of the 
community are so distributed as best to subserve the common good. 
Article 31 imposes a duty upon the State to promote the welfare of the 
people by securing and protecting as effectively as it may, a social order 
in which justice, social, economic and political, shall inform all the insti- 
tutions of the national life. I have already said that the language of 
article 368 is clear and unambiguous in support of the view that there 
is no implied limitation on the amending power. In principle also it 
appears unreasonable to surest that the Constitution-makers wanted 

132. 1964-1 SGR371 at p. 405AIR I963SC mUt p. 1253. 
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to provide that the fundamental rights guaranteed by the Constitution 
should never be touched by way of amendment. In modern democratic 
thought there are two main trends -the liberal idea of individual rights 
protecting the individual and the democratic idea proper proclaiming the 
equality of rights and popular sovereignty. The gradual extension of 
the idea of equality from political to economic and social fields in the 
modern State has led to the problems of social security, economic plan* 
ning and industrial welfare legislation. The implementation and har- 
monisation of these somewhat conflicting principles is a dynamic task. 
The adjustment between freedom and complusion, between the rights of 
individuals and the social interest and welfare must necessarily be a 
matter for changing needs and conditions. The proper approach is, 
therefore, to look upon the fundamental rights of the individual as con- 
ditioned by the social responsibility, by the necessities of the Society, 
by the balancing of interests and not as pre-ordained and untouchable 
private rights. 

(265) As pointed out forcefully by Laskl; 

“The struggle for freedom is largely transferred from the plane of 
political to that of economic rights. Men become less interested in 
the abstract fragment of political power an individual can secure 
than in the use of massed pressure of the groups to which they 
belong to secure an increasing share of the social product. Indivi- 
dualism gives way before socialism. The roots of liberty are held 
to be in the ownership and control of the instruments of production 
by the state, latter using its power to distribute the results of its 
regulation with increasing approximation to equality. So long as 
there is inequality, it is argued, there cannot be liberty. 

The historic inevitability of this evolution was seen a century ago 
by dc Tocqucvillc. It is interesting to compare his insistence that 
the democratization of political power meant equality and that its 
absence would be regarded by the masses as oppression svith the 
argument of Lord Acton that liberty and equality are antitheses. 
To the latter liberty was essentially an autocratic ideal; democracy 
destroyed individuality, which was the very pith of liberty, by 
seeking identity of conditions. The modern emphasis is rather 
toward the principle that material equality is growing inescapable 
and that the afHrmation of personality must be effective upon an 
immaterial plane. It is found that doing as one likes, subject only 
to the demands of peace, is incompatible with either international 
or municipal necessities. We pass from contract to relation, as we 
have passed from status to contract. Men are so involved in intricate 
networks of relations that the place for their liberty is in a sphere 
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where their behaviour does not impinge upon that seir>affirmation 

of others which is liberty."^** 

(266) It must not be forgotten that the fundamental right guaran* 
teed by article 31, for instance, is not absolute. It should be noticed 
that cl. (4) of that article provides an ex<%ption to the requirements of 
cl (2). Clause (4) relates to Bills of a State Legislature relating to public 
acqubition which were pending at the commencement of the Constitution. 
If such a Bill has been passed and assented toby the President, the Courts 
shall have no jurbdiction to question the validity of such law on the 
ground of contravention of cL(2), i.e., on the ground that it does not 
pro^de for compensation or that it has been enacted without a public 
purpose. Clause (6) of the article is another exception to cl. (2) and 
provides for ouster of jurbdiction of the Courts. \\Tij!ecl.(4) relates to 
Bills pending in the State Legislature at the commencement of the Con- 
stitution, cl. (6) relates to Bills enacted by the State within 18 months 
before commencement of the Constitution t.e.. Acts providing for public 
acqubition which were enacted not earlier than July 26, 1948. If the 
President certi&es such an Act within 3 months from the commencement 
of the Constitution, the Courts shall have no jurbdiction to invalidate 
that Act on the ground of contravention of cJ.(2) of that article. Similarly, 
the scheme of article 19 indicates that the fundamental rights guaranteed 
by sub-cls. (a) to (g) of cl. (1) can be validly regulated in the light of the 
provuions contained in els. (2) to (6) of article 19. In other words, the 
tcheme of article 19 b t>vo-foId; the fundamental rights of the citizens 
are of paramount importance, but even the said fundamental rights can 
he regulated to 8er>’c the interests of the general public or other objects 
mentioned respectively in cb. (2) to (6) of article 19. It bright to 
state that the purposes for which fundameutal rights can be regulated 
"•hich arc specified in cls.(2) to (6), could not have been assumed by the 
Constitutlon-mahers to be static and incapable of expansion. It cannot 
he assumed that the Constltutlon-maicrs intended to forge a political 
straight jacket for generations to come. The Constitution-makers must 
have anticipated that in dealing with socio-economic problems which 
ihe legislatures may have to face from time to time, the concepts of public 
mterest and other important considerations which are the basb of cb. 
(2) to (6), may change and may even expand. As Holmes, J. has said 
“the Constitution b an experiment, as all life is an experiment.”’” It 
“i therefore, legitimate to assume that the Constitution-makers intended • 
*hat Parliament should be competent to make amendmenb in these rights 
as to meet the challenge of the problems which may arbe in the course 

154. See Eiu^!»pu.na tf Setial Ssitwttt,'VtA. IX, +45. 
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of socio-economic progress and devdopment of the country. I find it, 
therefore, difficult to accept the argument of the petitioners that the 
Constitution-makers contemplated that fundamental rights enshrined in 
Part III were finally and immutably settled and determined once and 
for all and these rights are beyond the ambit of any future amendment. 
Today at a time when absolutes are discredited, it must not be too readily 
assumed that there are basic features of the Constitution which shackle 
the amending power and which take precedence over the general welfare 
of the nation and the need for agrarian and social reform. 

(267) In construing article 368 it is moreover essential to remember 
the nature and subject-matter of that article and to interpret it subjectae 
maieries. The power of amendment is in point of quality an adjunct of 
sovereignty. It is in truth the exercise of the highest sovereign power in 
the State. If the amending power is an adjunct of sovereignty it does 
not admit of any limitations. This view is expressed by Dicey in ‘Law 
of the Constitution,’ lOth Edn., at page 148 as follows; 

“Hencetbe power of amending the constitution has been placed, so 
to speak, outside the constitution, and that the legal sovereignty 
ofthe United States resides in the States’ governments as forming 
one aggregate body represented by three-fourths of the several States 
at any time belonging to the Union.” 

(268) A similar view is stated by Lord Bryce.“* Lester Bernhardt 
Ofrleld states as follows in his book: 

“In the last analysis, one is brought to the conclusion that soverei- 
gnty in the United States, if it can be said to exist at all, is located 
in the amending body. The amending body has often been 
referred to as the sovereign, because it meets the test of the location 
of sovereignty. As 4Villoughby has said; 

“In all those cases in which, owing to the distribution of governing 
power, there is doubt as to the political body in which the sove- 
reignty rests, the test to be applied is the determination of which 
authority has, in the last instance, the legal potver to determine its 
own competence as well as that of others.” 

Applying the criteria of sover^uty which srere laid down at the 
beginning of this chapter, the amending body is sovereign as a matter 
of both law and fact. Article Five expressly creates the amending bod}’- 
Yet in a certain manner of spealcii^ the amending body may be said 
to exist as a matter of fact since it could proceed to alter Article Five or 
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any other part of the Constitution. While it is true that the sovereign 
cannot act otherwise than in compliance with law, it is equally true 
that it creates the law in accordance vdth which it is to act.” 

In his book'*® Hugh Evandcr Willis says (hat the doctrine of amendability 
of the Constitution is based on the doctrine of the sovereignty of the 
people and that it has no such implied limitations as that an amend* 
ment shall not contain a new grant of power nor be in the form of legis- 
latlonj nor change *our dual form of government nor change the protec- 
tion of the Bill of Rights, nor make any other change in the Constitution*. 
James G. Randall also enunciates the proposition that when a Constitu- 
tional amendment is adopted ‘it is done not by the ‘general government’, 
but by the Supreme sovereign power of the nation, J.f.,the people 
acting through State legislatures or ‘State Conventions’ and that “the 
amending power is equivalent to the constitution-making power and is 
wholly authority of the Federal Government”.*** The legal position is 
summarised by Burdick of the American Constitution in his treatise**® 
as follows; 

"The result of the National Prohibition Cases, (1919) (253 US 
350) seems to be that there is no limit to the power to amend the 
Constitution, except that state may not without its consent be 
deprived of its equal su^rage in the Senate. To put the case most 
extremely, this means that by action of two-thirds of both Housa 
of Congress and of the Legislatures In three-fourths of the States 
all of the powers of the national government could be surrendered 
to the States, or all of the reserved powers of the States could be 
transferred to the federal government. It^s only public opinion 
acting upon these agencies which places any check upon the 
amending power. But the alternative to thb result would be to 
recognize the power of the Supreme Court to veto the will of the 
people expressed in a constitutional amendment without any 
possibility of the reversal of the court’s action except through 
revolution.” 

(269) The matter has been clearly put by George Vedel*** as 
follows : 

“Truly speaking no constitution prohibits for c%’cr its amendment 
or its amendment in all its aspects. 

H. E. U’lItU : VnUti Sttiu. 

139. G. Randall : CfiminUim/ PnlUmsUadtr Linftn, p.Viy 

140. Burdick : Eato Amiritn CSnuritafiM, p. 43. 

141. Ceorjc V'edcl : ElrmntairtD* Otmt Cwjfi/aiiVaw/ (Rceuell Sircy), p. 117. 
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But it can prohibit for example, the amendment (revision) during 
a certain time (the constitution of 1791) or it can prohibit the 
amendment (revision) of this or that point (as in the Constitution 
of 1875) which prohibits amendment of the republican form of 
Government and the present Constitution follows the same rule. 

But this prohibition has only a political but no juridical value. In 
truth from the juridical view point a declaration of absolute 
constitutional immutability cannot be imagined. The Constituent 
power being the supreme posver in the state cannot be fettered, 
even by itself. For example, article 95 of our Constitution stipulates, 
“The republican form of Government cannot be the subject of a 
proposal for amendment.** 

But juridically the obstacle which this provision puts In the ssay of 
an amendment of the republican form of government can be lifted 
as follows: 

It is enough to abrogate by way of amendment (revision) the 
article 95 cited above. After this, the obstacle being removed, a 
second amendment c-in (deal with the republican form of 
Government). 

In practice, this corresponds to the idea that the constituent 
assembly of today cannot bind the nation of tomorrow, 

InTlt i The Dtrubari Union and £x(han*e of Snelaies^** (supra) the argu* 
ment of implied limitation was advanced by N. C. Cliattcrji and it 
was contended that item No. 3 of the Indo>Pakistan Agreement providing 
for a division of Beruban Union between India and Pakistan was outside 
the power of constitutional amendment and that the preamble to the 
Constitution did not permit the dismemberment of India but preserved 
the integrity of the territory of India. The argument was rejected by 
this court and it was held that Parliament acting under article 3C3 can 
make a law to give effect to and implement the Agreement in question or 
to pass a law amending articles so as to cover cases of cession of the 
territory of India and thereafter make a law under the amended article 3 
to implement the Agreement. 

(270) There is also another aspect of the matter to be taken into 
account. If the fundamental rights are unamcndable and if article 368 
does not include any such power it follows that the amendment of, say, 
article 31 by insertion of articles 3 l-A and Sl-B can only be made by a 
violent revolution. It was suggested for the petitioners that an alteration 


m. 1960.3 SCR 250=AIR I960 SC 8«. 
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of fundamental rights could be made hy convening a new Constituent 
Assembly outside the frame-work of the present Constitution, but it is 
doubtful if the proceedings of the new Constituent Assembly will have 
any legal validity, for the reason is that if the Constitution provides its 
own method of amendment, any other method of amendment of the 
Constitution will be unconstitutional and Void. For instance, in 
George S. Hawh v. Harvey C. Satilh ai Secrelary of Slale of Ohio^^^ it tras 
held by the Supreme Court of U.S.A. that referendum provisions of 
State Constitutions and statutes cannot be applied in the ratification or 
rejection of amendments to the Federal Constitution witliout violating 
the requirements of article 5 of such Constitution and that such ratifi- 
cation shall be by the legislatures of the several states or by conventions 
therein, as Congress shall decide. It was held in that case that the 
injunction was properly issued against the calling of a teferendura 
election on the act of the legislature of a state ratifying an amendment 
to the Federal Constitution. If, therefore, the petitioners are right in 
their contention that article 31 is not amendable within the frame-work 
of the present Constitution, the only other recourse for making the 
amendment would, as I have already said, be by revolution and not 
through peaceful means. It cannot be reasonably supposed that the 
Constitution-makers contemplated iliat article 31 or any other article on 
fundamental rights should be altered by a violent revolution and not by 
peaceful change. It was observed in Feigtmpan v. Bodine.^*^ 

"If the plaintiff is right in its contention of lack of power to insert 
the Eighteenth Amendment into the United States Constitution 
became of its subject-matter, it follows that there is no ^v•ay to 
incorporate it and others of like character into the national 
organic law, except through revolution. This, the plaintiff concedes, 
is the inevitable conclusion of its contention. Tins is so startling a 
proposition that the Judicial mind may be pardoned for not 
readily acceding to it, and for insisting that only the most convinc- 
ing reasons will justify its acceptance.” 

I am, therefore, of the opinion that the petitioners arc unable to make 
good tlieir argument on this aspect of the case. 

(271) Itsvas then contended for the petitioners that there would 
be anomalies if article 368 is interpreted to have no implied limitations. 
It was said that the more important articles of the Constitution can be 
amended by the procedure mentioned in the substantive part of article 
368 but the less important articles would require ratification by the legis- 

143. (1919) 64 Uw Ed.87l. 

144. 264 Fed.ieG. 
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laturcs of not less than half of the States under the proviso to that 
article. It was argued that the fundamental rights and also article 32 
could be amended by the majority of two-thirds of the members of 
Parliament but article 226 cannot be amended unless there was ratifi- 
cation of the legislatures of not less than half of the States. It was pointed 
out that articles 54 and 55 were more difficult to amend but not article 
52. Similarly, article 162 required ratification of the States But not 
article 163 which related to the Council of Ministers to aid and advise 
the Governor in the exercise of his functions. In my opinion the argu- 
ment proceed on a misconception. The scheme of article 3611 is not to 
divide the Articles of the Constitution into two categories, riz.t important 
and not so important articles. It was contemplated by the Constitution- 
makers that the amending power tn the main part of article 368 should* 
extend to each and every article of the Constitution but in the case of 
such articles which related to the federal principle or the relation of the 
States svith the Union, the ratification of the legislatures of at le.ist half 
' the States should be obtained for any amendment. It was also contended 
that if article 368 was construed without any implied limitation the 
amending power under that article could be used for subverting the 
Constitution. Both Mr. Asoke Sen and Mr. Palkhiwala resorted to the 
method of reduclio ad ebiurdum in pointing out the abuses that might 
occur if there were no limitations on the power to amend. It was sugges- 
ted that Parliament may, by a constitutional amendment, abolish the 
parliamentary system of government or repeal the chapter of funda- 
mental rights or divide India into two States, or even reintroduce the 
rule of a monarch. It is inconceivable that Parliament should utilise, 
the amending power for bringing about any of these contingencies. It is, 
however, not permissible, in the first place, to assume that in a matter of 
constitutional amendment there will be abuse of power and then utilise 
it as a test for finding out the scope of the amending power. This court 
has declared repeatedly that the possibility of abuse is not to be used as 
a test of the existence or extent of a legal power”* {5« for example, 
State of West Bengal v. Union of India, op, til., p. 407J. In the second 
place, the amending power is a power of an altogether different kind 
from the ordinary governmental power and If an abuse occurs, it occurs 
at the hands of Parliament and the State Legislatures representing an 
extra-ordinary majority of the people, so that for all practical purposes 
it may be said to be the people, or at least the highest agent of the 
people, and one exercising sovereign powers. It is therefore anomalous 
to speak of ‘abuse’ ofa power of this description. In the last analysis, 
political machinery and artificial limitations will not protect the people 


H5. 1964-1 SCR 371 at p, 407 AIR 1962 SC 1241 
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from themseU'«. The perpetuity of our democratic institutions will 
depend not upon special mechanisms or devices, nor even upon any parti- 
cular legislation, but rather upon the character and intelligence and the 
good conscience of our people themselves. As observed by Frankfurter, J. 
in American Federation of Labour v. American Sash & Door Co.“* 

“But a democracy need not rely on the courts to save it from its 
own unwisdom. If it is alert — and without alertness by the people 
there can be no enduring democracy— unwise or unfair legislation 
can readily be removed from the statute books. It is by such 
vigilance over its representatives that democracy proves itself.” 
(272) I pass on to consider the next objection of the petitioners 
that the true purpose and object of the impugned Act was to legislate in 
respect of land and that legislation in respect of land falls within the 
jurisdiction of State legislatures under Entry IB of List II, and the 
argument was that since the Slate Legislatures alone can make laws in 
respect of land, Parliament had no right to pass the impugned Act. The 
argument was based on the assumption that the impugned Act purports 
to be, and in fact is, a piece of land legislation. It was urged that the 
scheme of articles 245 and 246 of the Constitution clearly shows that 
Parliament has no right to make a law in respect of land, and since the 
impugned Act is a legislative measure in relation to land, it is Invalid. 
In my opinion, the argument is based upon a misconception. ^Vhat the 
impugned Act purports to do* is not to make any land legislation but to 
protect and validate the legislative measures In respect of agrarian 
reforms passed by the different State Legislatures in the country by 
granting them immunity from attack based on the plea that they contra- 
vene fundamental rights. The impugned Act was passed by Parliament 
in exercise of the amending power conferred by article 3G8 and It is 
impossible to accept the argument that the constitutional power of 
amendment can be fettered by articles 245 and 246 or by the legislative 
Lists. It was argued for the petitioners that Parliament cannot validate a 
law which it has no power to enact. The proposition holds good where 
the validity of an impugned Act turns on whether the subject-matter 
falls within or without the jurisdiction of the legislature which passed it. 
But to make a law which contravenes the Constitution constitutionally 
valid is a matter of constitutional amendment, and as such it falls 
within the exclusive power of Parliament and within the amending 
power conferred by article 368. I am accordingly of the opinion that the 
petitioners are unable to substantiate their argument on this aspect of 
the case. I should like to add that in Leser v. Carnrll*" in ^'atiortal 

146. {1948) 335 US 553. p. 556. 

147. (1922) 258 US 130. 
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ProWfeilwn Caw'” and in UniUd Slates v. Spragut''* a similar argument 
was advanced to the cfTcct that a constitutional amendment was not 
valid if it was in the form of legislation. But tlie argument was rejected 
by the Supreme Court of U.S.A. in all the three cases. 

(273^ It remains to deal with the objection of the petitioners 
thatthe newly inserted articlcs31-A and 3I-B require ratification of the 
State Legislatures under the proviso to article 368 of the Constitution 
because these articles deprive the High Courts of the power to issue 
appropriate writs under article 226 of the Constitution. I do not think 
there is any substance in this argument. The impugned Act docs not 
purport to change the provisions of article 22G and it cannot be said 
even to have that effect directly or in any substantial measure. It is 
manifest that the newly inserted articles do not either in terms or in 
effect seek to make any change in article 226 of the Constitution. 
Article SNA aims at saving laws providing for the compulsory acquisition 
by the State of a certain kind of property from the operation of article 13 
lead with other televam attklcs in Part lU, while article 3NB purports 
to validate certain specified Acts and Regulations already passed, which, 
but for such a provision, would be liable to be impugned tinder article 
13. It is therefore not correct to say that the powers of High Courts to 
issue writs is, in any way, affected. The jurisdiction of the High Courts 
remainsjustthe same as it was before. Onlyacertain category of cases 
has been excluded from the purview of Part III and the High Courts can 
no longer intervene, not because their jurisdiction or powers have been 
curtailed in any manner or to any extent, but because there would be no 
occasion thereafter for the exercise of their power in such cases. As I have 
already said, the effect of the impugned Acton the jurisdiction of High 
Courts under article 226 of the Constitution is not direct but only inci* 
dental in character and therefore the contention of the petitioners on 
this point against the validity of the impugned Act must be rejected. 

(274) It is well settled that in examining a constitutional question 
of this character, it is legitimate to consider whether the impugned 
legislation is a legislation directly in respect of the subject-matter covered 
by any particular article of the Constitution or whether it touches the 
said article only incidentally or indirectly. In A. K. Gopalan v. The Stale 
0 / Afarfroi'” (supra) Kama, C.J. had occasion to consider the validity 
of the argument that the preventive detention order resulted in the 
detention of the applicant in a cell, and so, it contravened his funda- 

U8 (1919) 253 US 350. 

149. (1931) 282 US 716. 

150. 1950 sen 88 at p. 101; AIR 1950 SC 27 at p. 35. 
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mental rights guaranteed by article 19(1) (a) fb), (c), (d), (c), and (g). 
Rcjccting this argument, the learned Chief Justice observed that the true 
approach in dealing with such a question was only to consider the 
directness of the legislation and not what will be the result of the deten- 
tion othenvise valid, on the mode of the detenu’s life. On that ground 
alone, he was inclined to reject the contention that the order of detention 
contravened the fundamental rights guaranteed to the petitioner under 
article 19(1). At page 100 (ofSCR) : (at p. 34 of AIR) of the report, 
Kanla, C.J. stated as follows: 

“as the preventive detention order results in the detention of the 
applicant in a cell it was contended on his behalf that the rights 
specified in Article 19(1) (a), (b), (c), (d), (e) and (g) have been 
infringed. Itwasat^ucd that because of his detention he cannot 
have a free right to speech as and where he desired and the same 
argument was urged in respect of the rest of the rights mentioned 
in sub-clatises (b), (c), (d), (e) and (g). Although this argument is 
advanced in a case which deals with preventive detention, if correct, 
it should be applicable in the case of punitive detention also to any 
onesentenced to a terra of Iraprisonment under the relevant section 
of the Indian Penal Code. So considered, the argument must 
clearly be rejected. In spite of the saving clauses (2) to (6), per- 
mitting abridgment of the rights connected with each of them, 
punitive detention under several sections of the Penal Code, f.g. 
for theft, cheating, forgery and even ordinary assault, will be illegal. 
Unless such conclusion necessarily follows from the article, it is 
obvious that such construction should be avoided. In my opinion, 
Such result is clearly not the outcome of the Constitution. The 
article has to be read without any pre-conccived notions. So read, 
it clearly means that the legislation to be examined must be directly 
in respect of one of the rights mentioned in the sub-clauses. If 
there is a legislation directly attempting to control a citizen’s 
freedom of speech or expression, or his right to assemble 
peaceably and without arms, etc. the question whether tijat legisla- 
tion is saved by the relevant saving clause of article 19 will arise. 
If, however, the legislation is not directly in respect of any of these 
subjects, but as a result of the operation of other legislation, for 
Instance, for punitive or preventive detention, his right under any 
of these sub-clauses is abridged, the question of the application of 
article 19 docs not arise. The true approach is only to consider 
the directness of the legislation and not what will be the result of 
the detention otherwise valid, on the mode of the detenu’s life. On 
that short ground, in my opinion, this argument about the infringe- 
ment of the rights mentioned in article 19(1) generally must fail. 



716 


FUSDAMErJTALRIOimAND CO.VSTJTUnO.VAL AMENDMENT 


Any other construction put on the article, it seems to me, Avill he 
unreasonable.” 

It is true that the opinion thus expressed by Kania, C.J. in the case of 
AtIC, Gopulon V. The State of Madras 1950 SCR 83 : (AIR 1950 SC 27) 
(Supra) did not receive the concurrence of the other learned judges who 
heard the said case. Subsequently, however, in Ram Sing^ v. The 
State of Delhi^^^ the s.aid observations were cited with approval by the 
Full Court. The same principle was accepted by this Court in Express 
Newspapers (Pvt) Ltd. V. The Uaiott of in the majority judg- 

ment in Attahari Tea Co. Ltd. v. The Sia'e of Assam*** and in Naresh 
Shridhar Mirajkar v. The Stale of Maharashtra***. Applying the same 
principle to the present case, I consider that the elTcct of the impugned 
Act on the powers of the High Court under article 226 is indirect and 
incidental and not direct. 1 hold that the impugned Act falls under the 
substantive part of article 368 because the object of the impugned Act 
is to amend the relevant articles in Part HI which confer fundamental 
rights on citizens and not to change the power of the High Courts under 
article 226. 

(275) In this connection I should like to refer to another aspect 
of the matter. The question about the validity of the Constitution 
(First Amendment) Act has been considered by this Court in Sn' Shankari 
Prasad Singh Deo v. Union of India and State of Dihar***, In lliat case, 
the validity of the said Amendment Act was challenged, firstly on the 
ground that newly Inserted articles 31-A and 31-B sought to m.^ke 
changes in articles 132 and 136 in Ch. IV of Part V and article 226 in 
Ch, VofPart VI. The second ground was that the amendment was 
invalid because it related to legislation in respect of land. It was also 
urged, in the third place, that though it may be open to Parli.amcnt to 
amend the provisions in respect of fundamental rights contained in P.irt 
III, the amendment made in that behalf would have to be tested in the 
light of provisions ofarticic I3{2) of the Constitution. The argument was 
that the law to which article 13(2) applied would include a law passed 
by Parliament by virtue ofits constituent power to amend the Constitu- 
tion, and so, its validity will have to be tested by article 13(2) itself. 
All these arguments were rejected by this court and it was held in that 
case that the Constitution (First Amendment) Act was legally valid. The 
same question arose for consideration in Sajjan Singh's case (1965)1 SCR 

151. 195! SCR 451 at p. 456: AIR 1951 SC 270 at p. 272. 

152. 1959 SCR 12 at pp. 129, IJO s AIR 1958 SC 570 at p’ CIS 

153. (1961) ISCR 809 at p, 854 1 AIR 1961 SC 232 alp. 255. 

154. Writ Peens. NoJ. 5 and 7 to 9of 1965, D/-3.3.19S6: AIR 1967 SC 1. 
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933 : (AIR 1965 SG 845) with regard to the validity of the Constitution 
(Seventeenth Amendment) Act, 1964. In that case, the petitioners in 
their Writ Petitions in this Court contended that the Constitution (Seven- 
teenth Amendment) Act was constitutionally invalid since the powers 
prescribed by article 226, which is in Ch. V of Part VI of the Constitu- 
tion, were likely to be affected by the Seventeenth Amendment, and 
therefore, the special procedure laid down under article 368 should have 
been followed. It was further contended in that case that the decision 
of this Court in Shankari Prasad's case 1952 SCR 89=(A1R 1951 SG 458) 
should be reconsidered. Both the contentions were rejected by this 
Court by a majority judgment and it was held that the Constitution 
(Seventeenth Amendment) Act amended the fundamental rights solely 
with the object of assisting the State Legislatures to give effect to the 
socio-economic policy of the party in power and its effect on article 226 
was incidental and insigniBcant and the impugned Act therefore fell 
under the substantive part of article 368 and did not attract the proviso 
to that article. It was further held by this Court that there was no 
justification for recomidering Shankari Prasad's case 1932 SCR 89» 
(AIR 1951 SC 458). On behalf of the respondents it was submitted by 
the Additional Solicitor-General that this was a very strong case for the 
application of the principle of stare decisis. In my opinion, this contention 
must be accepted as correct. If the arguments urged by the petitioners 
are to prevail it would lead to the inevitable consequence that the 
amendments made to the Constitution both In 1951 and in 1955 would 
be rendered invalid and a large number of decisions dealing with 
the validity of the Acts included in the 9th Schedule which were 
pronounced by this Court ever since the decision in Shankari Prasad’s case 
1952 SCR 89 ; (AIR 1951 SC 458) was declared, would also have to be 
overruled. It was also pointed out that Parliament, the Government and 
the people hav'c acted on the faith of the decision of this Court in Shankari ■ 
Prasad's case 1952 SCR 89 : (AIR 1951 SC 458) and titles to property 
have been transferred, obligations have been incurred and rights liave 
been acquired in the implementation of the legislation included in the 
9th Schedule, 

(276) The effect of land reform legislation has been clearly 
summarised in Ch, VIII of Draft Outline on Fourth Plan as follows: 

“Fificen years ago when the First Plan was being formulated 
intermediary tenures like zaminJaris, jagtrs and inams covered . 
more than 40 per cent of the area. There sverc large disparities 
in the ownership of land held undcrriotwari tenure which covered 
the other 60 per cent area; and a substantial portion of the 
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land ^v'as cultivated through tenants-at-will and share-croppers 
who paid about one-half the produce as rent. Most holdings were 
small and fragmented. Besides there was a large population of 
landless' agricultural labourers. In these conditions, the principal 
measures recommended for securing the objective of the land policy 
were the abolition of intermediary tenures, reform of the tenancy 
system, including fixation of fair rent at onc-fifth to one-fourth 
of the gross produce, security of tenure for the tenant, bringing 
tenants into direct relationship with the state and investing in them 
ownership of land. A ceiling on land holding was also recommended 
so that some surplus land may be made available for rcdblribulion 
to the landless agricultural workers. Another important part of the 
programme was consolidation of agricultural holdings and increase 
in the size of the operational unit to an economic scale through 
co-operative methods. 

Abolition of Intermediaries: During the p.ist 15 years, progress 
has been made in severaldirections. The programme for the abolition 
of intermediaries has been carried out practically all over the 
country. About 20 million tenants of former intermediaries came 
into direct relationship with the State and became owners of their 
holdings. State Governments are now engaged in the assessment and 
payment of compensation. There were some initial delays but a 
considerable progress has been made in this direction in recent 
years and it is hoped that the issue of compensatory bonds will be 
completed in another two years. 

Tenancy Reform: To deal with the problem of tenants-at-will in 
the ryotsvari areas and of sub-tenants in the Zamindari areas a 
good deal of legislation has been enacted. Provisions for security of 
tenure, for bringing them into direct relation with the state and 
converting them into owners have been made in several States. As a 
result, about 3 million tenants and share-croppers have acquired 
ownership of more than 7 million acres. 

Ceiling on Holdings! Laws imposing ceiling on agricultural 
holdings have been enacted in all the States. In the former Punjab 
area, however, the State Goveimmcnt has the power to settle tenants 
of land in excess of the permissible limit although it has not set a 
ceiling on ownership. According to available reports over 2 million 
acres of surplus areas in excess of the ceiling limits have been 
declared or taken possession of by Government.” 
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(277) It is true that the principle of siart dediis may not strictly 
apply to a decision on a constitutional point. There is no restriction in 
the Constitution itself which prevents this court from reviewing its 
earlier decisions or even to depart from them in the interest of public 
good. It is true that the problem of construing constitutional provisions 
cannot be adequately solved by merely adopting the literal construction 
of the words used in the various articles. The Constitution is an organic 
document and it is intended to serve as a guide to the solution of chang- 
ing problems which the court may have to face from time to time. It is 
manifest that in a progressive and dynamic society the character of these 
problems is bound to change .with the inevitable consequence that the 
relevant words used in the Constitution may also change their meaning 
and significance. Even so, the court is reluctant to accede to the sugges- 
tion that its earlier decisions should be frequently reviewed or departed 
from. In such a case the test should be : what is the nature of the error 
alleged in the earlier decision, what is its impact on the public good and 
what is the compelling character of the considerations urged in support 
of the contrary view. It is also a relevant factor that the earlier decision 
has been followed in a large number of’cases, that titles to property have 
passed and a multitude of rights and obligations have been created in 
consequence of the earlier decision. I have already dealt with the 
merits of the contention of the petitioners with regard to the validity 
of the impugned Act and I have given reasons for holding that the 
impugned Act is constitutionally valid and the contentions of the petitio- 
ners are unsound. Even on the assumption that it is possible to take a 
different view and to hold that the impugned Act is unconstitutional 1 
am of opinion that the principle of stare deeish must be applied to the 
present case and the plea made by the petitioners for reconsideration of 
Sliankari Prasad's case 1952 SCR 89 : (AIR 1951 SC 458) and the decision 
in Sajjan Singh's case 1965-1 SCR 933=(AIR 1965 SC 845) is wholly 
unjustified and must be rejected. 

(278) In ^Vrit Petition No. 202 of 1966, It was contented by Mr. 
Nambiar that the continuance of the Proclamation of Emergency under 
article 352 of the Constitution was a gross violation of power because the 
emergency had ceased to exist. It tvas also contended that article 358 
should be so construed as to confine its operation only to legislative or 
executive action relevant to the Proclamation of Emergency. It was 
submitted that the Mysore State svas not a border area and the land 
reform legislation of that State had no relevant connection with the 
Proclamation of Emergency and the fundamental rights conferred by 
article 19 cannot be suspended so far as the petitions arc concerned. I 
do not 'think that it is necessary to express any opinion on these points 
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because the Writ Petition must fail on the other grounds which I have 
already discussed above. It is also not necessary forme to express an 
opinion on the doctrine of prospective overruling of legislation. 

(279) For the reasons already expressed I hold that all these 
petitions fail and should be dismissed, but there will be no order as to , 
costs. 
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